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ADVERTISEMENT. 


¥ , 


ApvantacE has been taken of the opportunity offered 
im preparing a New Edition of this Work, not merely 
thoroughly to revise it, but to insert in it the practice 
under various Statutes, which, although not strictly 
County Court Acts, confer jurisdiction on the County 
Mr. Shelford has prepared such portion of the Work’ 


’ (comprising part TV, chapters I. to V., hoth inclusive) as 


treats of the practice under the Insolvent Debtors’ Act— 
the Protection Acts—the Charitable Trusts Acts—and 
the Friendly and Industrial Societies Acts, &e., with the 
 tadex of those subjects. Mr: Shelford. was-induced to 
undertake that part of the work which relates to Insolvent 
Debtors, in consequence of having recently edited the 


ads 


Statutes on that subject. 
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COUNTY COURT PRACTICE, 
F : sibel : 


the First Part of this ‘Treatise are specified and set 
| the Districts, Sittings, Officers, and Jurisdiction of 
County Court; in Part IL., the Proceedings therein, 
Plaint and Summons, from the commencement of the 
until it is brought before the superior tribunal on 
3 in Part III, certain matters either collateral to 
@ suit or peculiar in their nature are discussed ; as, 
pleader, Replevin, Proceedings for the Recovery of 
enements—Proceedings for Penalties, in the nature of 
i. Fa., or by and against Executors and Administrators; 
d the Removal of the Cause by Certiorari; in Part IV. 
e considered the Jurisdiction and Practice of the County 
ourt under the Insolvent. and _ Protection Act’, the . 
aritable Trusts Acts, the Friendly Societies Acts, 
d some other less important Statutes. 


—s.hm.CmlUm 


$ 


HE DISTRICTS, SITTINGS, OFFICERS, AND JURISDICTION oF 


‘THE COURT. 
—_o—_ 


| CHAPTER I. oe 
The Districts and. Sittings of the Court, 
cuits and Districts of the County Court.|—By virtue 
al Orders in Council (a); issued pursuant to the 
mnty Gourts Act, 9 & 10 Vict. ¢, 95 (which came into 


from time to time in the’ Gazette;” see 9 & 10 Vict, c. 95, 


oo “eeth < 1846), County Courts 
ee ceaaan ooapan Regal oa We t= 
bi pode = . oe in the Appendix No. 1. 


Each of these Circuits comprises one orsmore Districts (b), 


' ‘ to the Orders in Council, 
as —_ eee dais teats Aiataiat. ons 


defined, and the court-town indicated ; and although the 


ct aforesaid specially enacts, that 
le i py on for each district” to be thereby 
created, it has been decided, that the same person may be 
appointed Judge of the County Court for and to be 
1] ld . + 1 di t . i ¢). 

The ono in, which hy new County Courts were 
originally established, as well by the division of counties 
into districts or portions of districts, as by converting 
rand County Courts certain of the previously’ existing 
local, Tri constituted under. various statutes enu- 
merated in the Schedules (A.) and (B), canned to th 

already cite particularly seen by a: 
a i. a ran sections piece bar last of 
which enacts, that every such local Court “shall con- 
tinue to be holden under the Act according to which it is 


now constituted and regulated, until the time mentioned” . 


der i il, whi made in reference 
Order in Council, which shall be 

one either for its abolition (d), or for the purpose of 
venting it into a County Court; and from and after 
oo time mentioned in such Order, the Act constituting 
the Court shall be repealed ; and such Court, so ordered 
to be holden as a County Court, shall thenceforth we 
holden as a County Court under the 9 & 10 Viet. c. 95, 
in all respects as if it had been originally constituted by 
virtue of its provisions (e). By sect. 4-of the same Act, 


: : Bi wate 
8) The word “ District” signifies “ the te tow dag aap 


Pag whaeLs. Exch, 154. 
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specially enacted, that, for all purposes, except those 

fh are within the jurisdiction of the Courts thereby 

blished, the old County Court shall be holden as if 
that Act had not been passed (f). By sect. 2, the city of 
London is excluded from its operation (g). By sect. 140, 
the jurisdiction of the Courts of the Universities of 
and Cambridge is not affected thereby (h): and 
sect. 141 provides and enacts, that nothing in the Act 
contained “shall be construed:to affect the Courts of the 
Lord Warden or of the Vice- Warden of the Stannaries of 


Cornwall; but this provision shall not be deemed to pre- 


‘the establishment of any Court under this Act. 
within the said Stannaries, or to limit or affect the juris- * 
tion of any Court so established under this Act.” The 

et of this latter section is, that the Stannary Court 
jurisdiction, concurrently with the County Court, as 
matters of which either tribunal can take cognisance (i). 
sect. 17 (k) of the recent Stannary. Court Amendment 
t (18 & 19 Vict. c. 32) the Judge of a County Court 
in the Stannaries is empowered, where any cause is 
ling before him “ touching the usage or customs of 
ing or of miners, or the principles and incidents of 
ebook partnership or of cost-book mines, or the pri- 
and franchises of tinners or miners, or the effect 
‘operation of setts or licences te mine, or contracts for 
sale or fransfer of shares in mines, or the custom of 
bounds or the nature and incidents thereof,” at the 
of either party to remit the said eause for trial or 
ting before the Court of the Vice-Warden. 
Court-House.|—The 13 &'14 Vict. . 61, s. 24, enacts, . 
» in every town or place where a’Court shall be held 


unty Co’ 
Giy of London is regu- 


¢, Ixxvii, 
@ the Oxford University Act, 17 & 18 Vict. c. 81, s, 45; the Cam- , 
University Act, 19 & 20 Vict. ¢. 38. : 


x. Nancarrow, 15 Q. B, 144; 8, C. 19 L. J., Q. B. 814. 
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> nder'the provisions of the County Court Act, the town- 


"hall, court-house, or other public building belonging’ to’ 


the county, city, borough, or town, shall be used for the 
purpose : a the Court (0), without any charge for 
rent or other payment, save and except the reasonable 
and necessary charges for lighting, warming, and clean- 
ing, and other incidental expenses. The same section 


likewise requires arrangements to be made, so that the | 


sittings of the Court shall not interfere with the county 
‘ or other business usually transacted in the building thus 


appropriated to its use; and further provides that. this 


+ * ea. town 
enactment shall not apply to any city, borough, or 
Payee a. building had, previously to the passing of the 
18 & 14 Vict. c. 61, been erected for the’ purpose of 
holding the County ‘Court, and for the business therewith 

mnected. 
“eo is further’ enacted by the 85th sect. of 19 & 20 Vict. 
" ¢, 108, that “the expense of building, purchasing, er 
viding any messuages and lands for the purposes of the 
Couaty Courts, and. of repairing, furnishing, cleaning, 
lighting, and warming the court-houses and offices, and 


of payment of the salaries of the necessary servants for - 


i e of such court-houses and offices, and of 
oe Courts and offices with law and dffice 
books and stationery, and of Postage stamps, and the 
disbursements of the High Bailiffs in Ng vs ort 
persons committed by the County Courts, an . oe 
expenses incident to the holding of the said Courts; shall 
be paid by the Commissioners of her Majesty's Treasury 


‘out of any monies to be from time to time provided by | 


Parliament for such purposes.” . ; 


the purpose ssa 
a belonging to a — ry 
i i -bank, a 


secured by statute to the Court as a ronag er right ; but, in other cases, 


the Court is either built or hired by the treasurer 
waatine sega potato and the expenses are paid out of the 
general fund of the Court.”* ; 
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A building used exclusively as a County Court, under 
the 9 & 10 Vict. ¢. 95, isnot rateable to the relief of the 


poor, inasmuch as there is no beneficial occupation of ity. 


_ Under the 19 &'20 Vict. ¢, 108; 8. 78, a table of fees 
‘payable on proceedings in the County Courts is to be 
‘posted in some conspicuous place in the\Céurt-house. 


Sittings of the Court—when and how appotated.]|—The 


“Judge of the County Court is required to attend and hold. 


his Court at each court-town within his jurisdiction, at 
such times as he shall appoint for that purpose, “so that 
‘ Court'shall be holden in every such place once at least 
im every calendar month, or such othe¥ interval as one of 
her Majesty's principal Secretaries of State shall in each 
case order” (n). The Sittings of the County Court. are 
farther regulated by the second of the Rules of Practice 
recently issued (OP which provides, that “ every Judge 
shall appoint the days and hours for holding his Courts; 
and a notice of the day and hour on which each Court 
will be holden, shall, three calendar - months before. the 
ing thereof, be affixed in some conspicuous place in the 
Court-house and in the Registrar's ,office ; and whenever ' 
any day or hour so appointed for holding the Court shall 
be altered, notice of such alteration shall immediately be. 
posted in like manner(p); but any Judge may from time 


to time hold additional and adjourned Courts.” ' Neverthe- 
less, by Rule 3, 


The 19 and 20 Vict. ¢. 108, s. 7, further provides, that, 
“where by reason of the death or unavoidable absence of 
the Judge a County Court cannot be held, the Registrar, 
or, in the event of: his unavoidable absence, the High 


a) Reg. v. The Overseers of Manchester, 3 EK, & B. $36; 8. 0,93 L. J, 
C.48 


(a 9 & 10 Viot. c. 95, 8, 66. (0) As to these Rules, see p. 6, .- 
{p) See also the latter part of the 66th.section of 9 & 10 Vict. c. 95. 
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‘shall adjourn the Court to such day as he may 


deem convenient, and enter in thé Minute-Book the cause 
af such adjournment.” 


Practice of the Cowrt— how regulated.|—The practice of — - 


the County Courts is now, in all important particulars, 
by the Rules of Practice framed in pursuance of 
‘ the 19 &'20 Vict. c. 108, s. 32, which empowers the Lord 
Chancellor to “appoint five County Court Judges, and 
_ from time to time fill up any vacancies in their ndmber, 
to frame rules and orders for regulating the practice of 
the Courts, and forms of proceedings therein, and from 
time to time to amend such rules, orders, and forms” ; 


and by the ‘same section such rules, orders, and forms, 


or amended rules, orders, and forms, certified under the 

hands of such Judges or any three or more of them, are 
required to be submitted to the Lord Chancellor, who 
* may allow or disallow or alter the same ; and “ the rules, 
orders, and forms, or amended rules, orders, and ‘forms, 
so allowed or altered, shall, frém.a day to be named“by 
the Lord Chancellor, be in force in every County Court.” 
The existing code of Rules and Orders, together with the 
Forms thereto appended, became operative on the 1st 
January, 1857 (q). 

It is material also to observe, in connection with this 
part of the subject, that by the 9 & 10 Vict. 0. 95,8, 78, 
in any case not specially provided for by that Act or by 
the Rules framed in pursuance of it, “ the general prin- 
ciples of practice in the Superior Courts of common law 


may be adopted and applied, at the discretion of ,the 


Judges, to actions and proceedings in their several 
Courts.” (r). And by Rule 196 of the code of . Practice, 
now operative, it is ordered that, “in proceedings for 
which forms are not provided in the Schedule” thereto 
“the Registrars shall frame the forms required, abi as 
ad those so provided.” — 


The Rules and Orders above referred to are printed in the Appendix, 
re ee eee ee wherein also are’ 
' inserted the Forms of in the County Court. 
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Process of the Court to be under Seal.}—The 9 & 10 
Vict. ¢. 95,'s. 57, enacts, that, for every Court held under 
the Act, there shall be a seal of the Court, and al] sum- 
monses and other process issuing out of the said Court 
shall be sealed or stamped therewith; and “every person 
who shall forge the seal or any process of the Court, 
or who shall serve or enforce any sugh forged process, 
knowing the same to be forged, or deliver or cause to be 
‘delivered to any person any paper falsely purporting to 
be a copy of any summons or other process of the said 


profess to act under any false colour or pretence of the 
process of the said Court, shall be guilty of felony.” 


CHAPTER II. 
The Officers of the Court. 

} ‘Tan officers of the County Court consist of, 1st, the 

i: Judge ; 2ndly, the Treasurer; 3rdly, the Registrar and 


his Assistant Clerks ; 4thly, the High Bailiff and Assist- 
ant Bailiffs ; 5thly, the Attornies. 


“ 


ee 


The Dili (8). 
Original Appointment and Qualification of Judge.|\— 


County Courts, under the 9 & 10 Vict. c. 95, it will suffice 
to say that by the 9th section of that Act the Lord 


inty Court, any barristér-at-law of seven years stand; 
or who should have practised as a barrister’ and 
Special pleader for at least seven years ; or a barrister or 
01 ney-at-law who should have been nominated or 


0) The 19 & 20 Vict. o. 108, 8. 81, enacts, t  oeny Judge of 9 


' of 12007. a- a more.” This section, however, of course, 
ves unaffected Judges of County Courts previously appointed. (See the 

d, to the Act.) The Judge of a County Court has still an allowance 
travelling expenses. _ 81, ad fn.) 


Court, knowing the same to be false, or who shall act or - 


- With respect to the original appointment of Judges of | 


nepllor was empowered to appoint, as Judge of the © 


sinted to preside in or hold any Court inder any of ‘é 


inted after the lst of Oct., 1856, “shall be paid a. 


he Acts mentioned in the Schedules there referred to 
eri np agg em of the County Court 
or County Clerk in the same’ county, at the time of the 
passing of the Act (().. Te 


Vacancies in the Ofice of Judge, how supplied, de.|— 
For supplying vacancies among the Judges of the County 
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pany Judge already appointed or here- 
to be appoingta. p ; 
Tn a recent case (u), it was held that the act of dismissal 
a Judge by the Chancellor of the Duchy of Lancaster, 
er a formal. instrument pursuing the words of the 
ection, is not absolutely conclusive, but may be 
oned by the Court of Queen's Bench on motion for 
1 information in the nature of a quo warranto against 
succeeding Judge. In support of such ‘motion, it 
uld be competent for the relator to show “that he was 
moved without notice of any charges against him, or 
ithout an opportunity of being heard in his defence, or 
no evidence was adduced to support, the charges, or - 
‘the complaints against him were not for ‘ inability’ or - 
sbehaviour’ in his office, and were of such a nature that, 
oved or admitted, they could not disqualify him for his 
¢@ or amount to ‘inability’ or ‘misbehaviour’ within the 
ming of the Act of Parliament.” But, “where the 
y complained against has had a fair opportunity of 
heard, where the charges if true amount, to inability 
misbehaviour, and where evidence has been given in 
ort of them the Court. of Queen's Bench ” “ cannot 
ire into the amount of evidence or the balance of 
dence; the Chancellor acting within his jurisdiction’ 


the gonstituted judge upon this subject "(x), 


“of seven years standing, ot having practised os a bar- 
rister and special pleader for seven years, or having 
been the county clerk of the same county at the time of (> 


; | 
: passing ing of the Act ; every such appointment. to be 
pow by the Lord Chancellor, or, wifere the whole of the  ( 
ict is within the Duchy of Lancaster, by the Chan- 
of the Duchy of Lancaster. er, i 
But by s. 17, it was provided that no County Court 
Judge (except in certain districts therein mentionéd) 
should, during his continuance as such, practise as a 
barrister within the district for which. his Court was held. 
And by the 15 & 16 Viet. ¢. 54, s: 16, the County Court 
Judges were forbidden to practise professionally after 
three months from the passing of that Act. 
ny ‘By 9 & 10’ Viet. ¢. 95, 8. 19, the Lord Chancellor, or 
bechaage: Chancellor of the Duchy. of Lancaster, may, within their 
several jurisdictions, remove ‘any Judge from any district 
to which he shall have been appointed, for the purpose of 
‘appointing him to any other district in which the salary 
», + * of such Judge shall not be less than in the district ae 


Ves 


Appointment of Deputy to Judge.|—In order to pre- 
mt any undue interruption’ of ‘business in the County 
t, the 20th sectidn of 9 & 10 Vict. ¢. 95, enacts, that, 
case of the iliness-or unavoidable absence of the Judge, 
Mie cause whereof shall be entered on the mingtes of the 
Court, it shall be lawful ‘for him, or, in ‘ease of his 
ty to make such appointnient, for the Lord Chan- 
, K, where the whole of the district is within the 
Puchy of Lancaster, for the Chancellor of the Duchy to 
appoint some other person to act as the Deputy of ‘such 

fe, during such ilness or unavoidable absence ; and 


which he shall be so removed. 
or rumored Also, by s. 18, “it shall be lawful for the said Lord 
oe Chancellor; or, where the whole of the district is within 
beha- »the Duchy of Lancaster, for the Chancellor of the said 
Duthy, if he shall think fit, to remove for inability or 
site ah tue oan ee jue ah anole nee 


s 


Be parte Ramshay, 18 Q. B. 173; 8. C. 21 L. J., Q, B, 238, 
Judgm. 13 Q, B. 190, . “Ss 


\ 


| dlberaeane section, liliewh ‘that the Judge may, 
cg ie = cha Chanceitor or Chancellor of 
- the Duchy, appoint a. Deputy, “to act for him fur any time 
‘or times not exceeding in the whole two calendar months, 
in any consecutive period of twelve calendar months. 
When appointed, as just mentioned, the Deputy is to be 
remunerated by the Judge (y), but no one will henceforth 
be eligible to be appointed to act as Deputy, unless he be 
“a Darrister-at-law of seven "years standing, or shall 
have practised .as a barrister and special pleader for 
at least seven years, or shall be a Judge of a County 
‘Court ” (2). 
Court Judge, when duly 
ar wp Age gang which he shall be so 
appointed, shall have all the powers and privileges, and 
perform all the duties of the Judge for whom he shall 
inted ” (a). 
"=anu ere Vict. Ms om 8. 8,no Deputy Judge of 
any (except the Westminster) County Court, shall, during 
the time he acts or shall be entitled to act as such 
Deputy, practise as a barrister in any Court within the 
‘district for Which he acts or shall be entitled to act as 
“twane the recent statute, 19 & 20 Vict. c. 108, s. 
11, it is enacted that “the appointment of a Deputy. of a 
‘Judge of a County Court, whether such Deputy shail 
have been appointed by the Judge, or by the Lord Chan- 
éellor, or by the Chancellor -of the Duchy of Lancaster, 


shall not be vacated by the death of the Judge, but his * 


acts done after such death shall be as valid as if the 


‘Judge had not died, and he shall continue to act in all -. 


the Courts of the district of which the deceased was 
Judge until the Lord Chancellor, or, where the whole of 
such district is within the Duchy of Lancaster, until the 
Chancellor of that Duchy, shall -otherwise order, or a 
successor to such Judge shall be appointed.” The 
section last cited further provides that “such Deputy 


| (y) C.C. Com., Ist Rep., p. 7. 


} @ 19 & 20 Viet. c, 108, s. 6. 
(a) 9 & 10 Viet. . 95, », 20. ee 


il of ‘fact as of law;” “and no suitors sh 
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receive as remuneration for the period that he may 
as Deputy, after the death of the Judge, such sum as 
Lord Chancellor shall direct, or if the successor of 
deceased Judge be appointed by the Chancellor of the 


L shy of Lancaster, then as the said Chancellor of the 


shy shall direct, and such sum shall be deducted from 
‘salary and travelling allowance of the Judge appointed 


} succeed the deceased J: udge ; affd the pyovisions of this 
ection shall apply to all acts done by any Deputy prior 


ne commencement of this Act.” 


Powers and Duties of Judge.|\—A County Court J udge, 
hough disqualified from practising professionally (b) 
i from sitting in Parliament (c), may, if in the commis- 


on of the peace, act as a county magistrate, although 


duly qualified by estate (a); he has, under various 

mtes hereafter to be noticed, jurisdiction in regard to 
§ unconnected with the ordinary proceedings in a 

it, whereto for the present our attention is to be con- 
dl. And by the 9 & 10 Vict. ¢. 95, s. 69, he is 


“eonstituted “the sole Judge in all actions” brought in 


} County Court; with power (unless where a jury is 
uired by either party) to “ determine all questions, as 
all in any case 
summoned to hold or have any jurisdiction” in his 
He is, under the 19 & 20 Vict. c. 108, s, ia 


powered at all times to “ amend all defects and etrors Amend- 


any proceeding in such Court,’ whether there is any- ™ent 
ig in writing to amend by or not, and whether the 


ect or error be that of the party applying to amend, or 
%; and all such ‘amendments may be made with or 


lout costs, and upon such terms as to the Judge may 
fit; and all such amendments as may be necessary 
@ purpose of determining in the existing suit the 


[question in controversy between the parties shall be 


8, if duly applied for.” : 


Judge of a County Court possesses also the power Power to 


Ante, p. 8. (e) 10 & 11 Vict, , 102, 518, ” 
. @ 9810 Vict. 95,021, 
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‘of committal for contempt (¢), which may be exercised in ht in some cases lie, provided the. applicant ‘applies 
_ very ample manner, as subsequently pointed out. the Court of Queen’s Bench in the first instance, and 
” It is now settled, that a writ of trial cannot be directed out having adopted any other proceeding to compel 
to the Judge of a County Court(f). By the 19 & 20 dress for the wrong of which he complains (i). 

- Acknow- Vict. ¢. 108, s, 78, however, any acknowledgment to be As regards civil proceedings at suit of or against a 

= , made by any married woman of any deed under the 8 & ge of a County Court, it is now provided (j) that 
women, 4 Wm. 4, c. 74, may be received by a.Judge of a ‘such Jud 2B proposing to sue any person dwelling OF (Fende in | 
County Court in the Same manner as such acknowledg- ng o busirfess in any district of which he is the *cHo9 by 

_. ment may be received by a Judge of a Superior Court, or Judge ma bring his action in the County Court of any Judge, 

“" ‘by the country Commissioners appointed by the Chief adjoining d trict of which he is not the Judge; and any.” 
Justice of. the Common Pleas; and by s. 58 of thé last . Person proppsing to, sue a Judge may bring his action in : 
County Courts Amendment Act just referred to, “ any sy Count¥ Court. of a district adjoining thé district of: 
affidavit to be used in a County Court may be sworn ch the defendant is Judge.” ee ‘ 
before a Judge or Registrar of a County Court, without . It is also enacted (k) that “if the Judge shall be inter- or where 
the payment of any fee, or before a’ Commissioner to a in the: matter of any cause pending in his Court, he }"48°8, 
administer oaths in Chancery in England, or a London noe order that the venue be changed, and. that the in cause. 
Commissioner to. administer oaths in Chancery, or a _ @ause be sent for hearing to some convenient. County 
Comminnjonee for taking affidavite int any Superior Court, of which he is not the Judge, at his discretion ; 

“guch Commissioners respectively not being Registrars, or and -in either case the: Registrar of the Court in which 
before a Justices of the Peace.’ the plaint was entefed shall forthwith, transmit by post 
to the Registrar of the Court to which the cause is to 


Liability of Judge.|—The Judge of a Cotinty C ie te be sent a certified copy of the plaint, as entered in the 
clearly’ not answerable for an erroneous judgment ; nor ' plait book, the duplicate copy of .the summons and 
‘is he liable for the act of any officer of the Court, wrong- Particulars served on the defendant, and a certified copy 
fully done, not in pursuance, although under colour, of of the order for changing the venue, and the Judge of 
a judgment of the Court ; but the Judge may’ undoubtedly gh last-mentioned Court sliall appoint a day for the- 
‘incur liability for an act done by his command and | uaring, notice whereof shall be sent by post or otherwise * 
authority, ex. gr. a commitment, when, upon the facts by the Registrar to both parties”()). We may con- 
appearing before him, he had no jurisdiction (g). More-— ntly add here, that by Rule 172 “AU lettdys or 
over, “a Judge acting in his office maliciously, and so as on by post by the officers of the Courts shall be 
to prevent the due administration“of justice, is guilty of: : paid. : 
a misdemeanor” (j), for which a criminal information _ It may be almost superfluous to remark; thatdhe Judge Obedience 
: . of the County Court must, at his peril, obey any writ of cer- pe to 
ari(m) or prohibition issuing from the Superior Court, certiorari 


(f) Owens v. Breese, 6 Exch. 916, 413; S. C. 20 L. J..Bixch. 228, 359. | here the Judge disobeyed a writ of certiorari OR aoa 
(g) Houlden v, Smith, 14 Q. B, 841; S.C. 19 L. J., QB. 1703 and cases is th = : nl ertiorari, not wil- tion. 
there cited. ‘The general principles applicable for deterinining the linbility ough a mistake as to the meaning of a section 
of a judicial officer, and cases naanaiing them, will be found collected in 
Broom’s Corimentaries on the Common Law, pp. 103-6. See also the Reg. v. Marshall, 4 E. & B. 475; 8.0.24 L. J, Q. B. 242. 
argument in Buchanan v. Kinning (in error), 2b. M. & P. 626; 8.0. (in 19 & 20 Vict. c. 108, 6. 19. - 
C.P.), 8 C. B. 271. ’ id322 | _. _(®) See Forms, ‘post, Pp. 131, 132." 
(A) Per Lord Campbell, ©. J., 4 E. & B, 480; Broom’s Comm. pp..909, 910. The cases in which this writ will lie are specified, post, Part III. 


() 9& 10 Vict. c. 95, & 113; Levy y. Moylan, 10 C. By189; S. €.19 
1, C. P. 308, : ee, 


. 
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‘of 9 & 10 Vict. ¢: 95, the Court made the rule for an attach. 
ment against him absolute, but di hat it should lie 
for a month in the office, and declined to make him pay 


at the Registrar's office, but did not come to the knowledge 


ing a writ of prohibition, the Judge of the County/Court 
will be entitled to notice under the 9 & 10 Vict/c. 95, 
8. 188 (p), if he proceeded in the cause, honestly believing 
that, his duty as a Judge, under the statute, required him 
to do so (q). a : 

In regard to the mode to be adopted for compelling a 
County Court Judge to proceed in a matter wherein he 
has improperly declined to act, an important change +has 
been effected by the recent statute (r), which enacts; that 

Ruleor “No writ of maridamus shall henceforth issue to a Judge. 
;: ao for OF an officer of the County Court for refusing to do any 

Miamus act relating to the duties of his office; but any party 
a" requiring such act to be done may apply to any Superior 
oo Court or a Judge thereof, upon an affidavit of the facts, 

for a rule or summons calling upon such Judge or officer 
of a County Court, and also the party to be affected by 
such act, to show cause why such act should not be done; 
and if after the service of such rule or summons good 
cause shall not be shown, the Superior Court or Judge 
thereof may by rule or order direct the act to be done, 
and the Judge or officer of the County Court, upon being 
served with such rule or order, shall obey the same on 


attachment was discharged (0). In an action for fea 


\ 


or the Judge thereof may make such order with respect 
to costs as to such Court or Judge shall seem fit.” 


‘ungean v. Wheatley, 6 ch, 88; 8. 0. 20 L. J., Bxch. 108. 
oy pie ney v. Wenham, . M. & P. 283; S. C. 20 L. J., Q. B. 278. 
See this section, post, p. 37. > we 
(1) Booth Clioe, 10-0. Br 827; §. 0.20 L. J, C. P: 151. 
(r) 19 & 20 Vict. o, 108, 8, 43, The provisions of s. 44 (as to which sce 


* 


the costs (n); and where the writ of certiorari was served - 


of the Judge till after the return-day, the rule for an - 


"pain of attachment ; and in any event the Superior Court _ 


post, p. 94) appip-to-an application for the rule or summons referred to, * 
supra. F 


. 
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The Tredsurer. 


_ Treasurer, how appointed, and his Daties.|—The ‘ap- 
pointment of Treasurer of the County Court is vested in 
the Commissioners of the Treasury, ‘who are also em- 
powered to remove any such Treasurer, if they shall 
‘see occasion so to do, and appoint another person in his 
room (8). oe 
The powers and duties of the Treasurer. are minutely 
specified and defined- in certain instructions recently 
issued by the Lords Commissioners of her Majesty's 
Treasury for the information and guidance of the officers 
and Treasurers of the County Courts. These instrue- 
tions principally relaté to the mode of examining the 
Court books, auditing the accounts, receiving the balances, 
and transmitting the same with proper vouchers to the » 
Treasury ; they relate also to the making of certain con- 

tracts by the Treasurer, and include many matters of 

detail, which need not be’ here enumerated, the instruc- 
_ tions ‘being set forth in extenso in the Appendix. 
The principal statutory: powers conferred on the Trea- 
| surer are contained in ss..41—48, 50, 53, 54, of the 9 & 
10 Viet. c. 95, to which, aswell as to the instructions 

above mentioned, the reader, desirous of further informa- . 
_ tion on this subject, is referred. 
_ The Treasurer, must give security (t), and will ex- 
pose himself to penalties if he violate the prohibitory 
_ nactments mentioned at pp. 40-42.  ”. 


, i ’ 
7 The Registrar (u). re 
| How qialified—appointed and removed.|—The chief 
Clerk of the County Court—designated since the passing 


a of the 19 & 20 Vict. ¢. 108, (s. 8,) the Registrar—must 


3 Pd oa Ahh 96, «a8. ane () 9& 10 Vict: 6 95,936. 
rae istrars o ounty Courts are now paid by sal tL 
tated ih accordance with the principle laid down jn the’19 & 20 Viv, 
-@ 108, s. 82 (Appendix) ; see also 8. 84 of the same Act. 


“4 


. more than one Court” (2). 

The Registrar and Assistant Registrars are now remov- 
able by the Lord Chancellor, or, where the whole of the 
district of the Court is within the Duchy of Lancaster, 
by the Chancellor of the Duchy (a). a7 

By the 13 & 14 Vict. c. 61, s. 3, every Registrar and 
Assistant Registrar appointed after the passing of that 


Act, is required to reside within the district of the Court’ 


or Courts for which he shall have been appointed. 


. Appointment of Deputy Registrar.|—Besides the Assist: 
ant Registrars, the Registrar is, in certain cases, authorised 
“to appoint a Deputy (6); this power is given by the 26th 


‘ ' eben tie hn: fk intment of 
(y) The 9 & 10 Vict. o. 95, 8. 34, pro Courts. Be. 0 Bip, 12 


9 
also 15 & 16 Vict. c. 54, 5, 17. The 19 & 20 Vict. c, 108, s. 9, 


Provided always, vision shall not apply to Registrar who 

a Con anda BD thier bt the 8a 10 

iting addressed to the Judge 
it should apply to him.” 

relates to the removal 

registrars, the 9 &:1 ° ; ‘ 

distinction between a Registrar and an Assistant-Clerk 

ts Seen guieiad oot ty ts Geant Cea iamissioners, lst Rep,-p. 8:— 

A -Registrar “must have the same qualification (that of being an 


See 
L. J., Q. B.6; Reg. v. Dyer, 13 Q. B. 851; S C.18° 


enacts as follows :—That from and after Oct. 1, 1856, “a of more, 
; the 
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‘section of the 9 & 10 Vict. c. 95, by virtue whereof it is . 
lawful for the Registrar of any Court, with the approval 
of the Judge, or, in case of inability of the. Registrar to 
make such appointment, for the Judge to appoint from 
time to time a Deputy, qualified to be appointed Registrar 
of the said Court, to act for the Registrar thereof, at any 
time when he shall be prevented by illness or unavoidable 
absence from acting in such office, and to remove such 
Deputy at his pleasure ; and such Deputy, while acting 
under such appointment, shall have the like powers and 
__ privileges, and be subject to the like provisions, duties, 
nd penalties for misbehaviour, as if he were the 
_ Registrar of the said Court for the time being. Also by 
the 8th Rule of Practice, it is. further provided, that, 
whenever the Registrar or his lawful Deputy is absent 
from the Court, the Judge shall appoint a Deputy to act 
on behalf of the Registrar, and an entry of.such appoint- 
ment ahd the cause of such absence (if known) shall be 
_ made on the minutes of the Court. . 
_ By Rule 9, whenever a Registrar appoints a Deputy, » 
the reason of such appointment shall be entered on the 
minutes of each Court for which such Deputy acts. And 
_ Rule 10 provides that “the duties of acting in Court as 
_ Registrar, signing the minute-book (c), taking affidavits, 
ting permission to sue under sect. 15 (d) of 19 & 20 
‘ ¢..108, and acting under ‘the Summary Procedure 
- on Bills of Exchange Act, 1855’ (e), shall be.performed by 
__ the Registrar or by his lawful Deputy.” 
___ Ibis also provided by sect. 12 of 19 & 20 Viet. c. 108, 
_ that the appointment of a Deputy-Registrar shall not be 
 -Yaeated by the death or removal of the Registrar, but his 
_ wets done after such death or removal shall be as valid as 


a of a superior Court) as a principal clerk; he can only be appointed 
I emergencies, and with the sanction‘of the Judge.” An Assistant- 
“need not be so qualified (though be generally is), and he may be 
i without the sanction of the Judge. The former, by virtue of 
tment, can act in Court, and perform all the duties o the prit- 

3 the latter cannot act in Court, and can only perform such duties a 


_ clerk prescribes.” 
9 & 10 Vict. c. 95, 8. 27; post, p. 22. : 
Pot, p. 113. (¢) Post, Part 1V. 


¥ 


o 


if the Registrar had not died or been removed, and he 
has been appointed. The Deputy thus acting will be 
entitled era as remuneration for his services during 
the period he may so act after the death or removal of 


. the Registrar a rateable proportion of the salary, attached 


: 9 office of Registrar (/). , 
nes on the death or removal of a Registrar who sh 
not have appointed a Deputy, the Judge may, for a period 
not exceeding three months, provisionally appoint a 

-. person to discharge the duties of Registrar ; and such 
person shall act as and have all the rights and liabilities 
of a Registrar until a permanent successor shall have 
been appointed. The provisional Deputy-Registrar will 


be entitled to receive as remuneration for his services © 


| during the period he may so’ act a rateable proportion of 


the salary attached to the office of Registrar aM 


Court- ies of the Registrar.|—Under the 9 & 10 Vict. c. 95, 
nie 8. page na haus has the care of the Court-house 
and offices of the Court, and may appoint and dismiss 

the servants necessary for taking charge of them. The 
Registrar, however, shall not allow any Court-house to 
be used for any’ other than County Court purposes, with- 
‘out the sanction of the Lords of the Treasury i. Nor 
shall he have any repairs except those rendered “mme- 
diately necessary from casualties made, or fittings sup- 
plied to any Courtshouse or offices in the possession of 
the Crown, without the sanction of the Treasurer; and 
if the estimate for such repairs or fittings shall exceed bl. 
in any one year, the Treasurer is instructed to submit 
the same for the direction of the Lords of the Trea- 
me oye 6th Rule of Practice, the Registrar is required 
_ bt keep an office at each place where the Court of which 


he is Registrar is holden, and such office is to be, kept | 


ict. c. 108, s.\12. (9) Id.8.18. : 

) Kpart of is easton relating to contracts for repairing, ase 
a hting the Court, &., is repealed by the 12 & 18 Vict. o. 101, .| ; 
. @ Instructions issued from the Treasury, No. 13, —_(k) Jd. No. 14. 


‘shall coritinue to act until a.successor to the Registrar 


| @ 19 & 20 Vict. c. 108, «. 78, 
‘m) 
x 


THE OFFICERS OF THE COURT. 


pen every day from ten o'clock in the morning until four 


“o'clock in the afternoon, except on Christmas-Day, Good- 
. Friday, or any day appointed by royal proclamation for.a 
public fast, humiliation, or thanksgiving, and eacept also: 
_ on Saturdays, on which day the office may be closed at one 
o'clock in the afternoon; Provided always, that where. 


Saturday is the market-day of the town, in which the 
Court is holden, the office may be closed at one o'clock 
on some othed day of the week instead of Saturday ; 
and when.any day is fixed upon for such purpose, it. 
shall not afterwards be changed, except by leave of the 


_ Sudge. 


In some conspicuous part of the Registrar's office is 


“ ‘Fequired to be posted a Table of the Fees payable on : 


proceedings in the County Courts (J). Suitors’ 


e ’ Also, by Rule 17, wherever money is paid into,or pene : 
deposited in Court, whether before or after judgment, Paid into 


” Court, 
an acknowledgment in writing of. such payment or deposit 


= shall be given on the summons'or on the order (m); 


By Rule 16, searches may be made, and the money to Paid out of 


= which suitors are entitled is to be paid out upon demand ©. 
. fin cash if required) on three days, at the least, in each’ 

_ week, such days to be fixed by the Registrar from time to 
time with the approbation of tlie Judge, and to be printed 
_ or written on the plaint note(n): Provided that, for the 


purpose of enabling the Registrar to furnish the list of 


balances in the ledgers, according to the requirements of © t 
_ ‘the Commissioners of Her Majesty’s Treasury (0), no 
searches shall be made, or money paid out of Court, 
during one week in each year, of which week due notice 
shall be affixed in some conspicuous place in the office of 

the Registrar. : ae 


Further, under the 112th sect. of 9 &.10 Vict. ¢. 95, it When un- 


is the Registrar’s duty, in the ‘month of March in. each “ime. 
year, to make outa correct list of all sums of money belong. . 
ae ing to suitors, which shall have been, paid into Court and , 


See also the Instructions issued from the Treasury, No. 26, 
Id, No. 27. (0) Id, No. 9. 


08 


t 


Tesuing 


ae 
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the month of January then last, past, specifying the 


names of the parties for whom or on whose account the — 


same id into | ; h list 
were so paid into Court; and a copy of suc 
shall be put con remain during Court hours in some 


conspicuous part of the Court-house, and at all times in. 


Registrar's office(p); and all sums of money which 
ba be paid into nal, to the use of any suitor thereof, 
“ shall, if unclaimed for the period of six years after the 
same shall have been so paid into Court, be applicable as 
part of the General Fund of the Court, and shall be 


. carried. to the account of such: fund.(g); and no person 


‘shall be egtitled t6 claim any sum which shall have 


remained unclaimed for six years; but no time during — 


which the person entitled to claim such sum shall have 


- been an infant or feme covert, or of unsound mind, or 


d the seas, shal be taken into account in esti- 
on the said hes of six years.” And by the 25th 
Instruction issued from the Treasury, “if any claim be 
made for a sum of money after the same shall have been 
forfeited by reason of the person entitled to it having 
been an infant during: any of the period of six years, or 
otherwise, the Registrar should forward the claim to the 
‘Treasurer, stating fully the circumstances upon which it 
is founded, who shall submit the same to the Lords of 
the Treasury for their directions.” = 

By ‘9 & 10 Vict. c. 95, s. 27, it is made incumbent on 


_ Progess, Ke 1,4 Registrar and Assistant Clerks to issue all sum- 


Ly 


monses, warrants, precepts, and writs of execution, and 


register all orders and judgments of the Court ; to keep . 
an account of all proceedings of the Court; to take - 


ce of this enactment, the Instructions issued from the 


meee = Registrar shall, durin; f March i 
‘ i . A g the month of March in 
each ps j aaa up in the Court-house a list of all suitors 
d er have remained unclaimed for five years before the st 


of January then last past,” according to.a form annexed to the Instructions. 
(See No, 23.) ihe i : ent 

Instructions issued from the Treasury (No. 24), the Regis 
is @ Bat * pay over to the Treasurer al} such sums which shall not . 
claimed before the 1st of Jan of the then immediately subsequen 
on who shall carry them to 


= 


‘yemained unclaimed.for five years before the first day ot 


account of the Aggregate General 


A 


_ applied for. 
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charge of and keep an account of all Court fees and fines 
payable or paid into Court, and of all monies paid into 
and out of Court; and to enter an account of all such fees, 
fines, and monies, in a book bélonging to the Court, to be 
kept by the Registrar for that purpose. The Registrar 
is also now empowered to issue stimmonses against 
‘ defendants residing’ out of the jurisdiction of the Court, 
upon application made to him in the manner hereinafter 
pointed out (r). , 7 
_ By Rule 11, the Registrar of the Court is required 
to issue all ‘simmonses and warrants to the Bailiff 
forthwith after the plaints Are entered or warrants 
By Rule 12, where a summons is required to be served in 
a foreign district (s), the Registrar shall transmit the same 


_ and a copy thereof to the Bailiff of the Foreign Court, 
_ with a letter according to the formset forth at p. 127, 
unless the Judge of the Home Court shall order the 

‘summons in that particular case to be served by. the 


Bailiff of the Home Court; and if the summons be 
returned to the Registrar by the High Bailiff of the 
Foreign Court not served, the Registrar shall forthwith 
‘give notice to the plaintiff of such non-ser'vice (t). 


‘ By Rule 13, the Registrar shall, in all cases where a 


summons is to be served in a foreign district, require the 
plaintiff to pay the fee of one shilling for the oath, under 
sect. 62. of 9 & 10 Vict. ¢. 95, and shall pay over the 
same tothe Treasurer of his Court, at such times and in 


_ such manner as directed by the Treasury. 


The Registrar is also required in all cases where by 
the Rules ‘of Practice particulars ‘are required, to annex 


to the summons a copy of the plaintiff’s . particulars, 


te 


sealed with the seal of the Court (uw); and he must also 


4 19 & 20 Vict. o. 108, 8, 15. 


Court from which process originally issued, the latter meaning the Court 


_ of the district into which process is issued from another Court, The 
: _ the district of the Foreign Court. (Rule 4.) 


Otice, post, p. 127. (u) Rule 14. 


nos, for indorsemén i (@), a8 required by*Rule 25 (y). 
Books. Further, by Rule 7, the Registrar is required to keep the 
’ books in the forms set forth in the Schedule to the Rules 


~ work; and every entry in such books shall have a 


‘ i ‘the entry relates. It is also the duty of 

Pg Seen t enter raph “Notice Book” dll notices 

Le . . and letters sent by him, and all particulars required by 
the form of such book (2). He is required to have all the 

» , * books of the Court, including the bankers’ book and, cash- 

! book, at all times open to the inspection of the Trea- 

| gurer (a). And by Rule 19 it is specially direéted, that 

. no Registrar, Deputy Registrar, Registrar's clerk, bailiff, 
broker, or other officer of the Court, and no partner or 

clerk of any such officer, shall, on account of suitors, sign 

| ae the ledger, er any other book, or receive money, or other- 
a wise act as an agent for that purpose. ° F 
Minutes of ‘The Registrar is required, in pursuance of the 9 & 10 
* Viet. ¢. 95, 8. 111, to cause a note of all plaints and sum- 


returns thereto, and of all fines ‘and other’ proceedings 
: of the Court, to be fairly entered from time to time ina 

oe . "book belonging to the Court, which shall be kepti at the 
* office of the Court; and “such entries in the said, book, 
’-or a copy thereof, bearing the seal of the Coutt, and 
purporting to be signed and certified as a true copy” by 
the Registrar of the Court, “ shall at all times be admitted 
in all Courts and places whatsoever, as evidence of such 
entries, and of the proceeding referred to by such entty 
or entries, and of the regularity of such proceeding, 
ithout any further proof.” 

ig re been ne gm the entry of the Registrar in 
the minute-book, under the above sectioh, is conclusive 


be contradicted by the note or memorandum of the 


(y) As to which, see post, p. 123., 


(x) Rule 14. (a) Rule 16. 


@ Rule 15. 


of Practice, and contained in the Appendix to this 


number prefixed, corresponding with the number of the 


monses, and of all orders, judgments, and’executigns, and . 


game’ (h), the monies remaining in his: hands, over and 
_ fbove such balance as he shall be allowed, by order 


ing his accounts, of making up the balances, and paying ie 
over the amounts thereof, being particularised with much 


evidence of the proceeding to which it relates, and cannot _ 
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Fudge (b); and it has been remarked, with reference to 
this section, that, the County Court being a Court of 
Record, it is the duty of the Judge to direct such an 
entry to be made under it, as may show, in the event of al 
ulterior proceedings being taken, what was the subject- 
matter upow which his jurisdiction was exercised; for 
otherwise, where the summons itself does not show any 
defect of jurisdiction, the defendant will be debarred from 
redress, if the Judge has acted without authority. (c). 

The Registrar has also various duties to perform in Taxation‘of 


_ fegard to the taxation of costs ‘(d), ‘the taking of afi. Costs and 


_ davits (¢), the granting of replevins (f), and various duties. 


matters of detail connected with the proceedings in 
& suit, and from time to time specified in the ensuing 
_ “pages. : 
Lastly, the Registrar, as already stated (9), may be 
~ talled upon to frame forms not provided in the Schedule 
_ tothe Rules of Practice. '‘  ~ 


By 9 & 10 Vict. c. 05, 8, 41, the Registrar shall, from Acoounts 


: 2 time to time, as often and in such form as required, 
| deliver f the Treasurer a full account in writing of the 


- fees received in ‘his Court, and a like account of all fines 
' Ievied by the Court, and of the expenses of levying the 


| fame ; and by the 12 & 18 Vict. c, 101, s. 7, which repeals i 
_- the remaining portion of the above section, the Registrar 
__ ig required. at certain times to pay over to the Treasurer 


_ of the Court, who shall certify that he has received the 


of the said Commissioners, to retain for the current 
_ expenditure of the Court or otherwise (i). 
__ The duties of the Registrar as regards the mode of keep: 


mR Dews v. Riley, 11 C. B. 434 ; 8. 0. 20 L. J., C, P. 264, 


¢) See the remarks of Parke, B., in Pears vy. Wilson, 201,.J., Exch, 
38. @ 6 Exch. 833, ‘ 


® by 19 & 20 Vict. o. 108, ss, 34—36, 


id. a. 58, (f) Id. s, 68. (g) Ante, p. 7. (A) Rule 14, 
: also 9 & 10 Vict. o, 95, 8, 46; 15 & 16 Vict. o. 54, 5. 9. : 


i 
. 


alluded to at p. 15, need not be further mentioned in 


Liability of. Registrar.)—In the course of this Treatise 


various-eases will be cited, throwing light on the nature — 
‘and éxtent of civil liability attaching to the Registrar of a 


County Court in respect of acts—done by him errone- 


ously or in violation of his duty—which cause damage to _ 


another (k). To avoid the risk or necessity of repetition, 
it will here suffice to say that,the Registrar is, when dis- 
charging his ordinary functions, to be regarded as “a 


a 


mere ministerial officer to carry into effect the order of ' 


the Judge” (J, and clearly cannot be liable in trespass 


for the performance of the duty cast upon him by the 
express language of the legislature (m). He is, moreover, 
specially protected by divers statutory provisions in the 
manner presently pointed out (n). : 
. THE HIGH BAILIFF, AND UNDER-BAILIFFS (0). 

. The Bailif. * 

High Bailiff and Assistant or Under-Bailiffs—how ap- 
pre pu diandepggretied the 9 & 10 Vict. ¢. 95, 
s. 1, as altered and amended by the 13 & 14 Vict. c. 61, 


ik) ‘See particularly Dews v. Riley, 11. C. B. 434; S.C. 20 L. J., C. P. 


Damies v. Fletcher, 2 E. & B. a Ly g L.J., Q. B. 429; Reg. v. 
Pletcher, 9; S 0.21 L. J, Q B. 310. eae 
The Nee ane ‘of course, so contract, in respect. of repairs to the 
Court-house, or otherwise, as to inour personal responsibility. Arty v, 
6 C. B. 266. (In connection with which case, see 12 & 13 
Vict. c, 191, 8. 8.) The principle there laid down might still be applicable 
for deterimining the liabilit of a oy agg or other officer of the County 
entered into by him. 
oe doen. 110. 444, . (m) Id. ibid, : (n) Post, p. 87. 
0 The High Bailiffé of the County Courts are paid by salaries fixed 
and ches from time to time by the Commissioners of the Treasury, 
wh ee consent of the Lord Chancellor; in addition to such salaries 
they receive for their own use the fees appointed for Keeping possession 
of 4 under executions; such salaries, however, include all payments 
poll cm the High Bailiffs to their Under or Assistant Bailiffs; or, with the 


like consent, the High Bailiff’ may be paid partly by salaries and partly ~ 


: tion of warrants, and for mileage on tlie service 
a pre ern gfe iv prone 3 19 & 20 Vict. c. 108, s. 83. See also s, 84, 
pall the Treasury Circular to the High Bailiffs, of Nov. 26, 1856, in the 
Appendix. 
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» it is enacted, that, for every Court there shall be 
or more High Bailiffs, whom. the Judge shall be 5*#- 
owered by order of Court to appoint, and who shall 
removable by the Lord Chancellor, or, where the 
district is wholly within the Duchy of Lancaster, by the 
Chancellor of that Duchy ; and “every such High Bailiff 
shall be empowered, subject to the restrictions hereinafter 
¢ontained, by any writing under his hand to appoint a 
sufficient number of able and fit persons, not exceeding 
such number as shall be from time to time allowed by 
the Judge, to ‘be Bailiff, to assist the said High Bailiff, Under 
‘and at his pleasure to dismiss all or any of them,. and 
‘appoint others in their stead; and every Bailiff so 
appointed may also be suspended or dismissed by the 
Judge.” ue 
_ With respect to Westminster and Southwark, however, 

it is specially. provided (p), “ that until Parliament shall 
~ otherwise direct, the High Bailiff of Westminster: shall 
~ have the execution of all process issuing out of any of the 


city and liberty of Westminster or any part thereof, and 
_ ghall be deemed the High Bailiff of such Courts : and the 
_ High Bailiff of Southwark shall have the execution of all 
process issuing out of any of the said Courts the jurisdic- 
tion of which shall include the borough of Southwark or 
any part thereof, and shall be deemed the High Bailiff of 
such last-mentioned Courts, and no other High Bailiff 
- shall be appointed for such Courts.” oe 
__ By the 19 & 20 Vict. c. 108, s. 14, it is provided, that Under. 
_ “the appointment of the Bailiffs who are appointed to Bailiffs to 


continue to. 


assist the High Bailiff shall not be vacated by the death act after 
“gr removal of the High Bailiff, but their acts done after Wmor"l 
“such death or removal shall be as valid as if- the High Bailiff. - 
~ Bailiff had not died or been removed, and had authorised 
uch acts, and they shall continue to act until they shall 
. be dismissed by the successor of the High Bailiff or by 


the Judge; and they shall be paid fot their services 


(p) 9 & 10 Vict. 0, 95,8.32, 


ao 


- said Courts thé jurisdiction of which shall include the  —” 


? 


e removal of the High Bailiff the same wages as they were 

receiving at the date of such death or removal, and-such 

 @ wages shall be paid out of the salary and allowances 
oe attached to the office of High Bailiff.” cee 

Also by sect. 16 of the Act last mentioned, it is further 

provided, that, “on the death or removal of a High 

Bailiff, the Judge may, for a period not exceeding three 

months, provisionally appoint a person to discharge the 


+ have all the rights and lisbilities of a High Bailiff until a 
Ly permanent successor shall be appointed, and shall receive 
~ ds remuneration for his services during the period he shall 
_ go act a rateable proportion of the salary and allowances 

. wn to the office of High Bailiff.” 


Duties of High Bailif’ and Under of Assistant Bailifis 
Attendance —It is the duty of the High Bailiff to attend every sitting 


reasonable cause by the Judge(q); and by the 21st Rule of 
Practice, whenever the High Bailiff does not attend any 
such sitting, the cause of his absence shall be entered by 
the Registrar on the minutes of the next succeeding Court. 
The following Duties are specially prescribed for. the 
High Bailiff and Assistant or Under-Bailiffs of the Court, 
by the Rules of Practice or by statute; and others will 

incidentally be mentioned in the course of this work :— 
Books, ° By Rule 22 the High Bailiff is required to keep books 
and. make returns in the forms set forth in the schedule 
Rules and Orders. . 
rere bs ps High Bailiff, or an Under-Bailiff of the. Court, is 
del required to attend for the - purpose of receiving 
summonses, or for the performance of other duties at the 
- office of the Registrar. once at least every day ; to com- 
pare and examine the copy of each summons delivered to 
him by the Registrar, so as to enable him to prove its 

~ eorrectness (7). ; 


* 


" @ 9 & 10 Vict. 0. 95, 8. 38. (r) Rule 28.. 


~ 
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duties of High Bailiff; and such person shall act as and. 


« 


in Court. of the Court unless when his absence shall be allowed for — 
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issued out of the Court (s); and by Rule 24, the High 
Bailiff “shall serve or cause to be served process sent to 
him for service from other Courts, and where he shall be ~ 
unable to swear the affidavit of service or non-service 
before the Judge or Registrar, he shall ibe repaid by the 
Treasurer of his Court the one shilling. paid by him te 
Commissioner for taking the affidavit,” 7 aA 
If the service of the summans has been personal, the 
Bailiff who served the same is required to indorse on 
the copy of the summons delivered to him by the Regis- 
trar the ‘fact and mode of such service; and if the 
service has not been personal, he must indorse on the 
copy of the summons the statement which has been made 
_ by the person to whom the summo was delivered, or 
other circumstances from which it may be inferred that. 
_ the service of the summons has come to the knowledge 
of the defendant, and if the summons has not been 
served, the Bailiff shall indorse on such copy the fact, 
and the reason ‘of: such non-service, and shall deliver it 
E> to the Registrar, with the’ list: of “summonses men- 
tioned in Rule 27 (), unless the Judge shall otherwise’ 
order, and such copy shall be produced at the time of the 


trial by the Registrar-or High Bailiff, as the Judge may 


“require (u). =. 
Besides the duties above indieated, tlie following are 
by divers Rules of Practice, below set out verbatim, cast 
upon the High Bailiff, and, in connection with this part 
of the subject, reference should also be made to the 
ury Instructions, Nos. 43 and 44, which concern 
transmission of certain accounts of fees, expenses, _ 
Mileage, &c., by the above-named officer to the Trea- 
r (x). e * . 
-By Rule 26, ‘where the ; is required to be 
“Served in a foreign djstrict by the Bailiff of that district, 
shall, nine days/at least before the retiirn-day of the 


95, s. 33, (®) p. 28, (w) Rule 25. 
(a) See also 15 & 16 Vict. o, 54, s. 9, : 


* 


Tt is the duty of the Bailiffs to serve all summonses and Service of 
orders, and to execute all the warrants, precepts, and writs Pr°°™* 


, —in War- 
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“summons, transmit the copy thereof to the aig # 
the Home Court, with an affidavit: of the service, wr 

~ summons has been served; and if it has not been posi 4 
he shall return the summons with an sng _ 
why it has not been served, and the affidavit 8 8 
the same particulars as to service or non-service as os 
required by the last rule to be indorsed on @ summons ; 
and if such affidavit be defective, the Bailiff shall ge 
the same at his own — in — with the 

irecti Judge of the Home Court. oa 

oer pe days before the day of holding any 
Court the High Bailiff shall deliver to the Registrar : 
list of all summonses on plaints before judgment, a 
to him, returnable at such Court, and such return s 
state the mode of service or the cause of gage 0 
each summons, and the High Bailiff shall, at t f — 
time, unless the Judge shall otherwise order, deliver 
to the Registrar the copy of every such — 
which has been served, Aub the summons itself when 
not served. 


By Rule 28, where a surhmons has not been served, 


and the summons remains in the hands of the Bailiff, he 
shall, at the time of making out the list aforesaid, give 
nitine to the plaintiff of the fact of such non-service in 


formset forth at p. 127. oe 
a Rale 29, the High Bailiff shall enter in “ The Order 


in Order Book” all orders for the payment of money or costs, or 


: both, which he shall have received, and the date on 
which he shall have caused the same to be posted. 


been required to execute, and shall state from time : 

time therein what he shall have done under each — 

and if the same be not executed within one “ en . 

_ , month from the day of its delivery to him, why it was = 
executed; and the High Bailiff shall, at all —_ : 

* times, give to a suitor. every information that he : : 

; reasonably require as to the execution or — i9 
of any warrant which has been issued at i at ance. 


’ 


~~ euted in a foreign district has not been executed within ora 


By Rule 30, the High Bailiff shall enter in ‘i The — 
rant Book. Bailiff’s Warrant Book” every warrant which he, has 


taken in execution under the proce 
the Bailiffs so authorised by 


_ Other license, “do and perform all. the duties, and shall 
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- yb Rule 31, every Bailiff levying or receiving any Payment 
money by virtue of any process issuing out of the Court prin ™ 


_ of which he is Bailiff, shall, within twenty-four hours 
_ from the receipt thereof, pay over the same to the 
_ Registrar of such Court, and shall file such process and 


retain the same in his custody. vy 

By Rule 82, whenever a warrant required to be exe- Duty of 
one calendar month from the day of its delivery, the Court in 
Bailiff of the Foreign’ Court shall, on the day after the Sm" 
termination of such month, make a return to the Regis- 
trar of the Home Court of what he shall have done under 


_ fuch warrant, and why it has not been executed ;‘and 


when the same warrant ha not, been executed during the 
time that it is in force, such Bailiff shall return the same - 


_ to the Registrar of the Hdne Court within twenty-four — 


hours’ from the expiration of such time, and shall indorse 
on such warrant the reason hy the same could hot be 
executed, and he shall sign |such indorsement, but the 
‘Bailiff shall return such warrant tothe Home Court at ~ 
any time, although unexecuted, if he ‘shall be directed to 
* do so by the Registrar of the Home Court, or shall give 
such information as such Registrar may require in the 
matter of the warrant. ' 
The meaning of this last rule will be better understood 


on reference to those portions of Part II. f this volume, 
Which treat of execution generally, and atl 


tess out of the district of the Court. 
“We may conveniently add in this place, that, by the When Bai. 
2 '& 13 Viet. ¢. 101, 's. 10, the Judge of the County psf nae dg 
Court may, by writing under his hand, authorise any of 

“the Bailiffs of the Court to act as brokers or appraisers, 

for the purpose of selling or valuing goods and chattels 

ess of the Court; and 


ervice of pro- 


the ‘Judge may, without 


be entitled to the poundage which sworn brokers or 


_ Mppraisers may now do and perform and are entitled to,” 
" Under the 9 & 10 Vict. c. 95, s. 106, gy 


ack 
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High Bailif—his Liabilities.\—The High Bailiff is, by 
the 83rd section of the 9 & 10 Viet. o. 95, made “re- 
sponsible for all. the acts and defaults of himself and of 
the Bailiffs appointed to assist him, in like manner as the 
Sheriff of any county in England is reqponsible for the acts : 
and\defaults of himself and his officers. ae: 

This clause must, of course, be understood as referring _ 
to the liability of the Sheriff, when acting in his minis. 
terial, and not in’ his judicial capacity ; for with the 
Sheriff’ when acting as Judge of his Court, the High 

i ‘ing in common. 
"ea Gveien (y) of the liability of the Sheriff when 
acting ministerially is, that, having a duty imposed tupon 
him by law, instead of performing, it. himself, he dele- 
gates it to another; therefore, it is but just that he 
should be responsible for the misconduct of those to 


- whom he ‘so delegates the performance of his duty. If, 


iff i isfeasance of the 
therefore, the Sheriff is sued for,a mis ; 
‘officer, it is no answer for him to say that his cominand 
was not obeyed: he is, still liable, provided the thing 
done be something which, by the command or under the 


authority of the Sheriff, the officer was bound.to do. 


i i ly judgment (z) 

To a like effect, in the course of a master 
aa delivered by Jervis, ©. J., in the Exchequer 
Chamber, it is remarked that “ the reason of the extended 
liability of the Sheriff beyond that of an ordinary party, 


go Who delegates his authority, is that he is bound in the 


first instance, and is supposed to execute his duty in 
person. The impossibility of so doing authorises hin 
and justifies him in law in delegating that authority to 
another; buat he puts that party in his place, and for 
whatever that party does, not only virtute mandati, but 
for what he does colore mandati, the She is x 
This principle, as the Chief Justice i ase last i 

proceeds to remark, has gone so far that Sheri a 
been held liable “ when he under a ji. fai issued his 


> 


ms 


-@f the Court from which the warrant w: 
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warrant to the officer, and that officer arrested the body 
of the debtor, instead of levying on the goods: clearly 
that was not by virtue of the mandate,—it can searcely be 


_, taid.to be by colour of the mandate ; it was a positive 
_ wrong that originated in the act of the Sheriff, who put in 
_ motion the subordinate officer for the execution of a pro- 


ess, the execution of which the law casts on him.” The 
general rule applicable as well to the High Bailiff of a 
County Court as to the Sheriff accordingly is, that either , 
of these functionaries having a power of delegating his- 
suthority to another, and having conferred that authority 


' mpon another, is responsible for éverything that that party 


does, and if that party by colour of the authority commits 


 @ wrong, for that wrong’ the superior is liable (a). 


The liability of the Sheriff, however, in case of mistake 
or misconduct on the part of his officer, is confined to 
eases where there is a misdoing of something which the 


‘Sheriff gommands him to do; and ‘the liability of the 


High Bailiff of the County Court, declared under the 
above 38rd section of 9 & 10 Vict. ¢. 95, to be co- 
‘@itensive with that of the Sheriff, is also similarly re- 
‘wricted, as clearly appears from the decision of the 
Court of Commom@leas in a recent case (b). There, by 
Virtue of a warrant issued upon a judgment of the County: 
Court against a party resident within another jurisdic- 
tion, and sealed by the Registrar of such latter Court, as 
required by the 104th se¥tion of the 9 & 10 Viet. ¢. 95, 


the officers broke and entered the premises of a third 


person, under a mistaken impression that the party®gainst 
Whom the warrant was directed was to be found there. 


_ Upon the owner of the premises resisting their entry, 
- the Bailiffs, under colour of the 114th section of the © 


Act, took him into custody, and carried him before a 
Magistrate. In trespass for the wrongful entry, assault, 
and false imprisonment, it was held, that the High Bailiff 
as reissued, 


although liable with the Under-Bailiffs for the breaking 


a f See the judgment, Gregory 


v. Cotterell, supra. 
Smith vy. Pritchard, § C. B. 565; S. C. 19 L. J, C. P. 53. 
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and entering, which was an act done by the latter under 
_. the supposed authority of the writ, was not liable for the 
assault, inasmuch as the power of arrest given to the 
officers by s. 114 is permissive and optional only, and not 
pee ipa observed Maule, J. (c), in the case before 
the Court, “for which it is. here ‘sought { make the 
High Bailiff responsible, is one which, placing it at the 
highest, he authorised, but did not command, the Under- 
Bailiff to do. It may be, that it was not even an authority 
given by the High Bailiff, but a power conferred by the 
Act upon a person whom the High Bailiff has thought fit 
to intrust with the execution of the process of the Court, 
In either view, it would be extending the liability of the 
High Bailiff beyond what any decided case has imposed 
upon the Sheriff, to hold that it attaches in a case like the 
erent ON however, will lie against the High Bailiff of 
a County Court for money received by him on behalf of 
the plaintiff under a warrant of _ execution (d). But 
where a warrant is executed against a party resident 
within the jurisdiction of a different Court, under the 
9 & 10 Vict. ¢. 95, s. 104, by the Under-Bailiff of such 
last-mentioned Court, there is no privity between the 
High Bailiff of the Court out of which the warrant 
originally issued and the officer executing it, so as to 
: -make the former Mable for any irregularity in its exe- 
eution (e). 


a 


Liability of Bailif’s for Neglect to levy Execution.)— 
The 9 & 10 Vict. c. 95, s. 115, enacts, that in case any 
Bailiff of the Court, “who shall be employed to levy any 
execution against goods and chattels, shall, by megient or 
connivance, or omission, lose the opportunity of levying 
any such execution, then, upon complaint of the party 
aggrieved by reason of such neglect, connivance, or 
omission (and the fact alleged being proved to the satis- 


Burgess, 4 E. & Bi 655. 


ap ed ahg oe Orn Cie Lk J, ©. P. 53. 


(e-) Smith v. Pritchard, 8 C. B, 565; 


% 
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faction of the Court on the oath of any credible witness), 
the Judge shall order such Bailiff to pay such damages as 


it shall appear that the plaintiff has sustained thereby, not 
_ exceeding in any case the sum of money for which the 


_gaid execution issued, and the Bailiff shall be liable 


_ thereto; and upon demand made thereof, and on his 


refusal so to pay and satisfy the same, payment. thereof 


2. shall be enforced by such ways and means as are herein 


o provided for enforcing a judgment recovered in the said — 
_ Court ;” and which will be mentioned in Part II. of this 


work (/). 


High Bailiff and Assistant or under Bailiffs—how pro- 


 tected.|—It would seem that ample protection has been 


extended: by the Legislature to Bailiffs of the County 


«Court, guilty of misfeasance in executing its process. In 


the first place as regards the form of action to be adopted, 

the 19 & 20 Vict. c. 108, s, 60, enacts, that “no officer of No officer 
a County Court in executing any warrant of a County Fy 
Court, and no person at whose instance any such warrant deemed a 
shall be executed, shall be deemed a trespasser by reason pen 
of any irregularity or informality in any proceeding on of irregu- 
the ‘validity of which such warrant depends, or in the se 
form of such warrant, or in the mode of executing it, but 

the party aggrieved may bring an action for any special 

damage which he may have sustained by reason of such 
irregularity or informality against the party guilty thereof, 

and in such action he shall recover no costs, unless the 
damages awarded shall exceed forty shillings.’ The 

object aimed at in this section clearly is the discou- 

taging of frivolous and vexatious actions against the 


Bailiffs of the Court—proof of substantial damage—not 


Merely of facts evidencing in law a trespass—being 


. Made necessary to the maintenance of such a suit. 


But further, by the 13 & 14 Vict. c. 61, 8. 19, it is. 
enacted, that, from and after the passing of that Act, no 
action shall be brought against any High Bailiff or Bailiff 


~ (f) As to the measuro of damages in an action for an escape, see Arden 
A Pdi 


11 C, B. 371. 


D 
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‘ i pergons 

. the County Court, “ or against any person or pe 
ree by a order and in aid of any High Bailiff, for 
anything done in obedience to any warrant under the ~~ 
of the clerk or clerks of the said Court and the seal of 


~ Demand of the said Court, until demand hath been made or left at 
warrant. 


the office of such High Bailiff by the party or _ 
intending to bring such action, or by his, her, -* : 
attorney or agent, in writing, signed by the p ° : 
manding the same, of the perusal and copy of suc 
arrant, and the same hath been refused or neglected by 
he mene of six,days after such demand ; and > case, 
-after such demand and compliance therewith, by s — 
the said warrant to and permitting a copy to be taken 
* thereof by the party demanding the same, y : “ge 
shall be brought against such High Bailiff, aili ae 
‘other person or persons acting in his aid, for any sue 


Registrar to CAUSE as aforesaid, without making the clerk or clerks of 


. be joined. 


the said Court who signed or sealed the said warrant 
defendant or defendants, that, on producing or a 
such warrant at the trial of such action, the jury s 
give their verdict for the defendant or defendants, not- 
withstanding any defect of jurisdiction or oe 
larity in the said warrant ; and if such action be: roug : 
jointly against such clerk or clerks, and also against suc 
High Bailiff or Bailiff (g) or person or persons acting in 


his or their aid as -aforesaid, then, on proof of such - 


warrant, the jury shall find for such High Bailiff or 
Bailiff, and for such person or persons so acting as 
aforesaid, notwithstanding such defect or irregularity : 
aforesaid ; and, if the verdict shall be given yo nel e 
said clerk or clerks, that in such case the. plainti to 
plaintiffs shall recover his, her, or their costs against 


him or them, to be taxed in such manner by the proper ; ~ 


officer as to include such costs as such plaintiff or 


Davies ; 429, Although 

ies V. etcher, 2 B. & B. 271; S.C. 22 L.J., Q B. Althow 

al a Stasi of the above (19th) section “ is to —_— har cg 
‘1 Their officers, it applies to actions brought against cler! . ve sf ra 

high-bailiffs, and’ enacts generally that if an ~ — fate : 

the defendant or defendants shi and may p ead : ny 

give the special matter in evidence.” Judgm. 11 C. . 


See as ‘ 
. * 
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Plaintiffs are liable to pay to such defendant ok defend- 
- ants for whom such verdict shall be found as aforesaid ; 


and, if any action shall be brought, the defendant or Pleading, 


defendants shall and may plead the General Issue, and 
give the. special matter in evidence at any trial had 
thereupon.” 

The words “ anything done in obedience to any war- 
rant,” in the above section, occur. algo in the 24 Geo, 2, 
¢. 44, 8. 6, which was intended for the protection of 
constables and others acting under the warrant of a 
justice of the peace. Under the latter Act it has been 
held, that the officer can only justify that which he 


lawfully did under the warrant, and if he acts beyond its * 


authority he will be liable for the excess (h). It is clear, 


too, that he cannot claim the protection of the above 6th | 


section, where the act done was not in obedience to the 
warrant, as if a person other than that named in the 
warrant were arrested (i), or goods were taken in exe. 
eution beyond the jurisdiction of the magistrate as therein 
appearing (i). Where, however, the constable has acted 
under a warrant, although illegal or made without juris- 
diction, he will be entitled to the benefit of the statute (I), 
provided he complies with the demand of the perusal and 
gopy of the warrant (m), although after the expiration 0. 
the six days (n).. A compliance with this demand is 
necessary, even where the party making it has already 
obtained a ‘copy of the warrant (0). The demand, if 
signed by the party making it, may be served: by some 
other person (p); and where the demand? required’ the 
perusal and copy of the warrant within three days, this 
was held sufficient to entitle the party making the demand 
to sue (q). . 


Hoye v, Bush, 1 M. & Q. 75, 
Milton ¥. Green, 5 Kast, 233 ; Kay vy. Grover, 7 Bing. 312; Per Abbott, 
Parton ¥. Williams, 3 B, & Ald, 332, 383; Crozier'v. Cundy, 6B, & Cc. 


f Peppercorn v. Hofman, 9 ms W. 618, 
6 


232, 
() Atkins v. Kilby, 11 A. & E. 777. , See per Lora Denman, C, J., 
Barons v. Luscombe, 3 A. & E. 594; Price v. Messenger, 2 B,'& P. 158, 


(m) Clark v. Woods, 2 Exch. 395. | (n) Jones v. Vaughan, 5 Kast, 445. 
Clark vy. Woods, 2 Exch, 395.+- 


) Clark v. Woods, supra ; Jory v. Orchard, 2 B, & P. 42. 


4) Collins v. Rose, 5 M. & W. 194, 
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he preceding cases seem quite applicable, as regards 
‘cone above enumerated, to the 19th section of the 
18 & 14 Vict. c. 61. It has been held, also, that in issuing 
a warrant of commitment under the 9 & 10 Vict. c. 95, 
s. 102 (which will be considered at length hereafter), 
the registrar is a mere ministerial officer for carrying into 
effect the Judge's order, and not liable in trespass for 
false imprisonment under a warrant regiting a bad 
order (r); and that in such action he may plead the 
general issue, and give the special matter in evidence 
under the foregoing (19th) section (s). 

If goods be assigned as security for an advance of 
money upon trust to permit the assignor to remain in 
possession of them until default in payment at the time 
stipulated, and upon further trust to sell them upon such 
default being made, such an assignment, though void as 
against creditors, is good as between either party to it 
and a stranger; and if trespass be brought against an 
execution creditor and a bailiff of a County Court for 
seizing goods under such circumstances, and the plaintiff 
put in evidence the warrant of execution, with the in- 
dorsement of the officer thereon that he had taken the 
goods under it, the bailiff, as well as the execution 
ereditor, will be required to prove the judgment—the 
warrant reciting the judgment put in by the plaintiff 
being no evidence thereof (¢). 

The 19 & 20 Vict. c. 108, s. 61, however, enacts, that 
any judgment summons issued out of a County Court, 
either under that Act orunder the 9 & 10 Vict. e 95,8. 98, 
or any warrant of commitment, may respectively be in 
the for (u) or to the effect specified in the Schedule (B.) 
to the former Act, “and all such summonses or warrants 


shall be sufficient to justify proceedings under them — 


without any further statement of facts to show juris- 


diction.” This section, it will be noticed, applies 
”) Deioe ¥, Riley, 11 ©, B 484; 8 C., 20 L. J., CrP. 264, 
White ¢. Movris, 11 ©. B.1015; &. C,,21 L. J., ©. P, 185; conflicting 
as to this point with Bessey v. Windham, 6 Q, B, 166. 


(u) See these Forme, post, Part 11. 
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generally to protect persons not being officers of the 
Court, as well as such officers. * 


Penalty for assaulting Bailiffs, or rescwing Goods taken 
in Execution.]—In order to prevent undue interruption 
to the execution of process, s. i 14 of the 9 & 10 Vict, ¢. 95; 
provides, that, if any officer or Bailiff of the County 


_ Court is assaulted while in the execution of his duty, or 


if any rescue be made or attempted to be made of any 
goods levied under process of the Court, the person so 
offending renders himself liable to a fine, not exceeding 
five pounds, to be recovered by order of the Court, or 
before a Justice of the Peace, as explained in the 3rd 
Part of this work; and the Bailiff of the Court, or. 
any peace officer, in such case, may take the offender 
into custody (with or without warrant), and bring him 
before such Court or Justice accordingly (v). 


Provisions which apply to the Officers generally. 


Protection of Officers generally.|—By the 9 & 10 Vict. 
¢. 95, s. 138, “ for the protection of persons acting in the 


execution of the Act,” it is enacted as follows :—That all 


actions and prosecutions to be commenced against any 
person for anything done “in pursuance of” the Act, 
“shall be laid and tried in the county where the fact 
was committed, and shall be commenced within three 
calendar months after the fact committed, and not after- 
wards or otherwise ; and notice in writing of such action, 
and of the cause thereof, shall be given to the defendant 
one calendar month at least before the commencement of 
the action; and no plaintiff shall recover in any such 
action if tender of sufficient amends shall have been 
made before such action brought, or if, after’ action 
brought, a sufficient sum of money shall have been paid 
into Court, with costs, by or on behalf of the defendant.” 

As to the proper signification of the words “in pur- 


(v) As to this section, see Smith v. Pritchard, ante, p. 32, 
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suance of ” oceurring in the above section, reference may 
advantageously be made to the case of Hughes v. Buck- 


‘land (a), decided upon the same words in the 7 & 8 
*Geo. 4, c. 29, s. 75, where many authorities, showing 


their true meaning, are collected. In the case alluded 
to, the action was one of trespass against the defendants, 
servants of A. B., for apprehending the plaintiff whilst 
fishing in the night time near the mouth of a river in 
which A. B. had a several fishery. Evidence was given 


at the trial to show that A. B.’s fishery included the 


place where the plaintiff was appréhended ; but-the jury 
defined the limits of the fishery so as to exclude that 


particular spot by a few yatds: they, however, found that 


A. B. and the defendants “bond fide and reasonably” 
believed that the fishery extended over the spot in ques- 
tion. Upon this state of facts and finding of the jury, 
the defendants were held entitled to the benefit ‘of the 
75th section of the statute above mentioned, which,.like 
sect. 188 of the County Courts Act, is framed for the 


protection of persons “acting in the execution” of the: 


Act (y). 

Applying, then, the principle of this decision to eluci- 
date the section before us, it follaws that protection is 
extended by it to all persons who have a bond fide belief 


‘that they fill the character mentioned therein’ and are 


authorised by the statute, and who act bond fide under 
that belief (z). If. bailiffs of the County Court do so act, 


. the circumstance of their having taken an indemnity 


from the execution creditor will not disentitle them 
to notice of action under the 138th section (a). 
In the 8 & 9 Vict. ¢. cxlv., which gives juriedictionsto 


* @) 15 M. & W.346 ; commented on and explained in Horn v. Thornborough, 
8 Exch. 846; S. 0, at L. J., Exch. 349: and in Booth v. Clive, 10 C. B. 
Se 1, 20° og Ce 
) The general poh Pol licable for determining the liability of officers 
BR Bros peer) ogee ion” or “in pursuance” of particular statutory 
are stated, and cases ‘cubeding them are cited, in Broom’s 
m. pp. 114—116. See also Lawson v. sae ag 9 C, B. 54, 
(@) Booth v, Clive, 10 ©. B. 827, 8. 0., 20 L. J., C. P. 151, commenting 
on severai prior cases, 
(@) White v. Morris, 11 C, B. 1015, 8. C., 21 B,J., C. P. 185, recognising 
Booth v Clive, supra. 
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the Borough Court of Manchester to try actions of debt 
not exceeding 50/. in amount, is contained a. sec- 
tion (52), which requires: notice to be given in actions 
cominenced for “ anything done in pursuance of ” the Act; 
and under this section notice was held necessary in an 
action against the officer of the Court for neglecting to 


_ levy and also for making a false return, though it may be 


doubted whether tle mere omission to levy could be 


considered as something “done in penenin of” the 
— Act (b). ; 


+ For the further protection of officers of the County 
Court, it is also enacted, by 15 & 16 Vict. c. 54, s. 6, 
that if any action shall be brought against any person for 
anything done in pursuance of (c) that or any other 
County Courts Act, such person may plead the general 
issue, and give the special matter in evidence; and the 
‘warrant under the seal of the County Court being pro- 


duced in such action, shall be deemed sufficient proof of | 


the authority of the said’ Court previous to the issuing 
of such warrant ; and in case the plaintiff in.such action 
shall have a verdict pass against him, be nonsuit, or 
discontinue the action or suit, the defendant shall in any 
of the said cases be allowed full costs as “— attorney 
and client. 

We have already noticed @ the effect of she 61st sect. 
of 19 & 20 Vict. c. 108 in regard to any judgment sum- 
mons issued out of a County Court under 9 & 10 Vict. 
¢. 95, 8.98, or, under the first-mentioned Act, or any 
warrant of commitment in respect of an unsatisfied 


_ judgment or order of a County Court. 


Joinder of Offices; de.\—The 9 & 10 Vict. ¢. 95, s. 2k, 
enacts, that it shall not be lawful for the Registrar of the 


*. County Court, or his partner, or any person in the ser-. 


vice or employment of such Registrar or his partner, to 
act as Treasurer or High Bailiff of the Court; or for the 


Treasurer, his partner or clerk, or any person in the . 


_ @ Joule v. Taylor, 7 Exch. 58; S.C, 21. M. & P. 615. 
adnan (d) Ante, p. 36. ; 


sandne employment of such Treasurer or his partner, 
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to act as Registrar or High Bailiff ; or for the High 
Bailiff, his partner or clerk, or any person in the service 


.or employment of such High Bailiff or his partner, to act 
ta Raghuieas a "Pmagneed of the Cou ' 


Also under the 29th section, no Registrar, Treasurer, 
High Bailiff, or other officer of the Court, shall, either by 
himself or his partner, be directly or indirectly engaged 
as attorney or agent for any party in any proceeding in 
the said Court. 

By Rule 19, no Registrar, Deputy Registrar, Regis- 
trar’s Clerk, Bailiff, broker, or other officer of the Court, 


- and no partner or clerk of any such officer, shall, on 


account of suitors, sign the ledger, or any other book, or 
receive money, or otherwise act as an agent for that 
purpose. And by Rule 20, no Registrar, Deputy Regis- 
trar, Registrar's Clerk, bailiff, broker, or other officer of 
the Court, or any practising attorney, or clerk of such 
attorney, shal] become surety in any case where, by the 
practice of the Court, security is required. 


»,In case of non-observance of the above prohibitory | 


clauses of the 9 & 10 Vict. ¢, 95 (9s. 28 & 29), a penalty 
is imposed by the 80th section ; which enacts, that every 
person, whto, being the Registrar of any County Court, or 
the partner of such Registrar, or a person in the service or 


employment of any such Registrar or of his partner, shall 


accept the office of Treasurer or High Bailiff of such 


- Court; or who, being the Treasurer of any such Court, 


or the partner of any such Treasurer, or a person in the 
service or employment of any such Treasurer or of his 


partner, shall accept the office of Registrar or High | 
Bailiff in the execution of this Act; or who; being the . 


High Bailiff of such- Court, or the partner of any such 
High Bailiff, or a person in the service or employment of 
any such High Bailiff or of his partner, shall accept the 
office of, Registrar or Treasurer in the execution of this 
Act; and also every Registrar, Treasurer, High Bauiliff, 
or other officer of any such Court, who shall be, by him- 
self or his partner, or in any way, directly or inditectly, 


eoncerned as attorney or agent for any party in any pro- 


_ eeeding in the said Court,—*“ shall for every such offence 


forfeit and pay the sum of fifty pounds to any person who 


shall sue for the same in any of Her Majesty's Superior 


Courts of Record, by action of debt or on the case.” 
It has been held that the Assistant Registrar of a 


County Court is “an officer of the’ Court” within the 


meaning of the 29th section of the 9 & 10 Vict. ¢. 95, as 
explained by the 13.4 14 Viet. c. 61, s. 4, and is therefore 
liable to the penalty imposed ‘by sect. 30 (above set out) 


if he practises as an attorney in,the Court (e). 


Remedies against and Penalties on Officers of Court for 
Extortion or Misconduct.|—By 9 & 10 Vict. o. 95, s. 116, 
if any Registrar, Bailiff, or officer of the Court, acting 
under colour dr pretence of the process of the Court, 
shall be charged with extortion or misconduct, or with 
not duly paying or accounting for any money levied by 
him under the’ authority of the Act, it shall be lawful for 
the Judge to inquire into such matter in a summary way, 
and for that purpose to summon and enforce the attend- 


ance of all necessary ‘parties, in like manner as the 


attendance of witnesses in any case may be enforced (f), 
and to make such order thereupon for the repayment of 
any money extorted, or for the due payment of any money 
80 levied as aforesaid; and for the payment of such 
damages and costs, as he shall think just ; and also, if he 
shall think fit, to impose such fine upon the Registrar, 
Bailiff, or officer, not exceeding ten pounds for each 


_ Offence, as he shall deem adequate; and in default of 


payment of any money. so ordered to be paid, payment of 
the same may be enforced by such ways and rheans as 
‘are provided by the Act for enforcing a judgment recovered 
in the County Court. 

Also, by s. 117, every Treasurer, Registrar, Bailiff, or 
other officer employed in putting the Act or any of the 
powers thereof in execution, who shall wilfully and 


Post, Part I. Chap 


Wp Actrond v. Gill, 5 E. & 8. 808, S.C, 25 L. J, QB 111. 
A 


a 


corruptly exact, take, or accept any fee or reward whatso- 
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ever, other than and except such fees as he is duly 
authorised to take for or on account of anything done 
or-to be done by virtue of the Act, or on any account 
whatsoever relative to putting the, same into execution, 
shall, upon proof thereof before the Court, and, in the 
case of a Registrar, Treasurer, or High Bailiff, on allow- 
ance of the finding of the Court by the Lord Chancellor, 
be for ever incapable of serving or being employed under 
the Act in any office of profit or emolument, and shall 


also be liable for damages, as provided by the 116th 


section above set out. 


Treasurer, Registrar, and High Bailiff. must give Secu- 
rity.|—Under the 9 & 10 Vict. ¢. 95,8. 36, the Treasurer, 
Registrar, and High Bailiff of every Court holden under 
the Act, who may receive any monies in the execution of 
his duty, is required to give security for such sum ‘and in 
such manner and formas the Commissioners of Her 
Majesty's Treasury from time to time shall order, for the 
due performance of the duties of his office, and for the 
due accounting for and payment of all mohies received by 
him under the Act (or which he may become liable to pay 
for-any misbehaviour in his office). 


Actions at Suit of or against Officers of the Court.]—As 
regards actions at suit of or against officers of the County 
Court it is now enacted by the 19 & 20 Vict. c. 108, 8/20, 
that “if an action be brought by an officer of a County 
Court in the court’of which he is an officer, except in case 
of the Registrar suing as official assignee, the Judge 
shall, ot thé request of the defendant, order that the venue 


be changed (g), and that the cause be sent for hearing to - 


e court of some convenient district of which he is not 
e Judge ; and the Registrar of the first-mentioned court 
shall forthwith transmit by post to the Registrar of such 
last-mentioned court a certified copy of the plaint as 
entered in the plaint<book, the duplicate copy of the 


(g) See the Form o this Order, post, p. 131. 


THE OFFICERS OF THE COURT. 


: summons and particulars served onthe defendant, and a 


copy of the order for changing the venue as 


entered in the minute book; and the Judge of such last- 


mentioned court shall appoint a day for the hearing, 
notice whereof shall be sent by post or otherwise by the 
Registrar of such last-mentioned court to both parties.” 
Also by s. 21, “If an action be brought against an 
officer of a County Court, the summons may issue in 
the district of. which he is an officer, or in any adjoining 
district the Judge of which is not the Judge of a court of 
which the defendant is an officer.” . 
; ‘ 
‘ The Attornies. 


- 


_ As regards Attornies and Solicitors practising in the 
County Court, it will be sufficient in this place to observe 
that by Rule 86 it is provided that, “No attorney shall be 
allowed to appear for any person in a County Court, 
‘until he has signed a roll (hk) or book to be kept by the 
Registrar for that purpose, but no fee shall be payable 
for that purpose, and he shall, once in every year, if re- 
quired by the Registrar, produce his certificate for the 
year to the Registrar, who shall note the fact on the roll.” 
We have already seen that by the 20th Rule no prac- 
tising Attorney, or clerk of such Attorney, shall become 
surety in any case where, by the practice of the Court, 
security is required. 

Also, by the 12 and 13 Vict. ¢. 101, 8, 18, no Attorney 


. or solicitor has any privilege to exempt him from the 


provisions of that Act, or of the 9 & 10 Vict. ¢. 95. And 
the 18 & 14 Vict. c. 61, s. 11, the provisions whereof are 
set out and considered at p. 72, expressly lenacts that no 
plaintiff suing in a superior court, and disentitled to 
costs under that clause, shall be entitled to them “ by 
reason of -any privilege as Attorney or officer of such 
court or otherwise "’ (i). 


(A) See also 6 & 7 Vict. o. 73, 8. 27. 


() As to the privilege of an attorn 
t L ey under the City of L 
eo Act, 15'& 16 Vict. c. lxxvii. s, 49, seo Diveieie cian, 
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The RO ARE on by 
Counsel, Attorney, or otherwise, will be found under 


‘the title, The Hearing, in II. of this-work ; and the 
Scale of Fees and Costs payable to Counsel or Attornies 
practising in the County Court is given in the Appendix (j). 


CHAPTER III. 
The Jurisdiction of the Court. 


Tux County Court is an inferior (k) Court of Record 
(l), having jurisdiction by statute to an extent which will 
presently be defined. Although restricted as regards the 
amount and nature of the claim, the jurisdiction of the 
County Court extends to some causes of action—as thosé 
in respect of partnership accounts and legacies—which 
are not within the cognisance of the Superior Courts of 
Common Law. Except in these latter cases, however, 
the County Court has no exclusive jurisdiction, unless it 
be in this sense, that a plaintiff electing to sue in the 
more costly, where he might have had recourse to the 
cheaper tribunal, may not unfrequently fail to get his costs. 
We must add, too, that by the 12 & 13 Vict. ¢. 101, s. 18, 
no privilege is allowed to any person to exempt him from 
the provisions of that Act, or of the 9 & 10 Vict. ¢. 95.(m). 

With these preliminary remarks, we shall proceed to 
inquire minutely into the nature and extent of the juris- 
diction of the County Court. 


+ 


ee 


Sxer. 1.—The Ordinary Jurisdiction of the Court. 
Jurisdiction of the County Court as regards the Amount 


and Nature of the Claim.]—By 9 & 10 Vict. ¢. 95, 8. 58, 


j) For the brokers’ and appraisers’ fees see also the Appendix. 

% Per Wilde, C. J., Levy v. Moylan, 10C. B. 189, 210; 8. C., 19 L. J., 

C. P. 803. See also the per Cur. in Breese v. Owens, 6 Exch. 413, 

916; 8. C., 2 L. M. & P. 340; Id. 486. @) 9 & 10 Vict, c, 95, a. 3. 
(m) Of which see also sect. 67. 
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as extended and amended by 13 & 14 Vict. «. 61, s. 1, it 


is enacted, that “ all pleas of personal actions,” where “ the 


debt, damage, or demand” (n), does not exceed the sum of 
501., whether “ on balance of account or otherwise, may be 
holden in the County Court without writ; and may be . 
heard and determined in a summary way, according to 
the provisions of the statutes regulating the practice of — 


the Court. And by the recent County Courts Amend- Where 


nt Act, 19 & 20 Vict. ec. . 24, it is’ claim re- 
ment Act, Vict. ¢. 108, 8, 24, it is further enacted, diaad be 


“where in any action the debt or \demand claimed set-off to 


consists of a balance not exceeding 501., after an admitted © 
set-off of any debt or demand claimed or recoverable by 
the defendant from the plaintiff, the Court shall have 
jurisdiction to try such action.” 

By a local act (1 Vict. c¢. xxxiii. sg, 18), rates for 
cleansing, paving, &c., the town of B., were made reco- 
yerable by action “in any of Her Majesty's courts of 
regérd at Westminster,” this being a ‘ plea of a personal 
action’ was held cognisable (within the prescribed pecu- 
niary limits), by the County Court, by virtue of the 58th 
sect. of 9 & 10 Vict. c. 95, above referred to (0). The 
section just specified, however, does not give any right of 
suing in the County Court, where the right of suit had, 
by previous statutes, been taken away from all courts 
generally; and therefore a mandamus was refused to the 
Judge of a County Court, commanding him to hear a 
plaint brought by a member of a building society within 
the 6 & 7 Will. 4, c. 32, against an officer of that society, 
the 25th rule of the society directing a reference of all 
disputes to two Justices of the Peace, pursuant to the 
10 Geo. 4, ¢. 56, s. 27, which is incorporated with the 
previously mentioned statute ( ‘p). 


In order to prevent the splitting of demands with a Splitting 
the Court jurisdiction in cases not within “™"™ 


view to givi 


ab over 


the ge of the 13 & 14 Vict. c. 61, 8.1; 
95, are “ debt or damage.” tice dete amma 
Jones, 1 B, & B. 22; 8. C,, 22 L. J., Q. B. 1. 
Payne, 5 D, & L. 679; S. C18 L, J.,Q. B. 197. See 
cf Monty Ba 18, — 18 L. T. 272, where the 
urt was\o th i judicati 
of a Justice gf the Peace under 7 & 8 ug 8. 5. —— 


Abandon- 


ing excess. 
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the meaning and intention of the legislature above ex- 
pressed, the 63rd section of the 9 & 10 Vict. c. 95, as ex- 
tended by and taken in conjunction with the Ist section 
of 18 & 14 Vict. c. 61, further enacts, “that it shall 
not be lawful for any plaintiff to divide any camee of 
action for the purpose of bringing two or more suits” in 


the County Court; but “any plaintiff having cause of 


action for more than’) 501., “ for which a plaint might be 
entered under that Aét if not for more than # 50l., “may 
abandon the excess, and thereupon the plaintiff shall, on 
proving his case, recover to an amount not exceeding 
501.; ‘and the judgment of the Court upon such plaint 
shall be in full discharge of all demands in respect of such 
cause of action, and entry of the judgment shall be made 
ingly.” . 
“Pa proviso in s. 58, of the 9 & 10 Viet. ¢. 95, 
“the Court shall not have cognisance of any action of 
ejectment, or in which the title to any corporeal or in- 
corporeal hereditaments, or to any toll, Jair, market, or 
franchise, shall be in question ; or in which the validity 
of any devise, bequest, or limitation under any will or 
settlement, may be disputed ; or for any malicious prosecu- 
tion, or for any libel or slander, or for criminal conversa- 
tion, or for seduction, or breach of promise of marriage.” 
Although the general meaning of the clauses above 
set out is sufficiently obvious, yet, on account of their 
importance, we purpose to consider seriatim the follow- 
ing points arising on them: What is a “ debt, damage, or 
demand,’ not exceeding 50l.,° or otherwise within the 


jurisdiction of the County Court—The meaning of the . 


words “on balance of account or otherwise ”—What is to 
be understood by an “ admitted set off”"—What is a split. 
ting of demands or “dividing” of the “cause of action, 

within the 63rd section—The import of the words “ abandon 
the excess,” and how the plaintiff may or must “ abandon 
the excess,” so as to bring a claim exceeding 501. within 
the jurisdiction of the County Court; and lastly, We will 
inquire what cases are excluded from such jurisdiction 
under the proviso in the 58thsection of 9 & 10 Vict. ¢. 95. 


“ 
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In order, moreover, as far as possible to prevent mis- 
apprehension, we shall for the present confine our atten- 


tion to the jurisdiction of the County Court in its most 
general sense, reserving for another place all remarks as 
to the district in which the action must be brought, or in 
which the summons may issue (q); and as to cases where 


jurisdiction is given by consent (r), or where the Superior. 


has @ concurrent jurisdiction with the inferior tribunal (3). 


What is a “ Debt, Damage, or Demand,” not exceeding 
600. or otherwise within the Jurisdiction of the County 


Court.|—As regards amount—the “ debt, damage, or Amount, 


demand ” actually claimed, made, and put forward, must 
either not exceed 501., or must be reduced to that limit, 
either by an abandonment of part thereof by the plaintiff 
in |the manner pointed out at p. 56, or by an admitted 


set-off as explained at p. 51. Cases in which the amount . 


" originally due has been reduced by payment before suit 
brought, or is in part met and satisfied by payment into 
Court, will separately be noticed. 

- Itis clear that a prohibition will not lie to prevent the 
County Court from trying a cause upon the ground that 
the claim exceeds 50/., unless this clearly appears to the 
Court above, and it is also shown that there has been no 
abandonment of the excess by the plaintiff, nor an ad- 
mitted set off. Thus, under the 9 & 10 Vict. ¢c. 95 (when 
the jurisdiction of the County Court extended only to 201.), 
a defendant was summoned for illegally practising as an 
apothecary, and the particulars-stated that the action was 
brought to recover 201, for that, after the passing of the 
stat. 55 Geo. 3, c. 194, “and before the commencement; 
of this suit, to wit, on &c., and on divers other days and 
times,” the defendant acted as an apothecary without a 
certificate at four places named within the jurisdiction of 
the Court, whereby the defendant forfeited for his said 
offence the sum of 201. :—it was held, that whether the 

) Post, Part II. tit. “Summons,” (r) Post, Sect. 2; p. 65. 

8) Post, Sect. 3 ; p- 66. An action of contract commenced in a Superio, 


Pp 
may, in certain cases, be transferred to the County Court, under 19 
£ 20 Vict. c, 108, s. 26; as to this, also, see Sect. 3, 


. 
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"facts stated in the particulars showed that, in point of 


J ent 


itted; or one only, 
law, several offences had been committed; é 
the sum sought to be recovered was, notwithstanding 


the ambiguity in the statement of the claim, expressly , 


limited to 201. ; and that the case therefore fell within the 
jurisdiction of the County Court (¢). 
ae the ai of the claim, refererice must 
especially be made to p. 58, where cases excluded from 
the jurisdiction of the County Court are considered. : 

It has been formally decided, that an action oma bill of 
exchange for less than 50I. is within the jurisdiction of 
the County Court (uw); and the 4th section of the 19 & 20 
Vict. c. 108, enacts, that the provisions as well of that Act as 
of the prior County Court Acts “ which apply to any debt 
not exceeding 20J. shall apply to such debt or any part 
thereof, although the same shall be secured by or claimed 
upon bill of exchange or promissory note, and notwith- 
standing the stat. 18 & 19 Vict. c. 67” (the Summary 
Procedure on Bills of Exchange Act, 1855) (2). 

An action on the judgment of a Superior Court cannot 


bb goad now be brought before the inferior tribunal (y). That 


Detinue. 


detinue will lie there for a chattel not exceeding in value 
50l., was adjudged in Taylor v. Addyman (z), where 
Cresswell, J., considers the question, How is an ge 
of jurisdiction in such action to be taken advantage of? 
and says, “If it appears in the course of the tause, the 
answer is just as in a case where the title to land or to any 
toll, fair, or market (a) comes in question—so soon as that 
appears, the jurisdiction of the County Court is ousted. 


antl othe Words “on Balance of Account or 


thecaries’ v. Burt, 5 Exch. 363. 

5 ees v. pre ag | D. & L. 88; Nind v. Rhodes, 5 D. & i brig 
wa also v. Rossi, 12 Q. B. 952; Butler v. Corney, 2 Exch. : 
’ bs pe the en of procedure under this Act in the County Court, 
“ary la on the point 

ict. c. 108, 8.27. As to the former law up 
Rad pty Winsor v. Dunford, 12 Q. B. 603; Jones v. Jenner, 
25 L. J., Exch. 319. See alao 18 & 14 Vict. c. 61, s. 18. a al 

(e) 13 G. B. 809; S. 0, 22 L. J., C. P. 94. As to compelling the sp 
delivery of goods sold, see 19 & 20 Vict, c. 97, 8. 2, post. 

(a) Post, pp. 58 59. 
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otherwise.”|—A debt or demand not exceeding 501., 


“whether on balance of account or otherwise,” being 
within the jurisdiction of the County Court, it is material 
to consider the precise meaning of these words. They 


“are intended to apply to accounts which have been ad- 


justed and balanced by the parties, or reduced within 
the prescribed limit by payment or something equivalent 
thereto. They cannot, however, be extended so as to 


apply to a demand reduced by set-off (b), unless ad- Set-off 


mitted (c), from which the case of an adjusted account is 
altogether: different (d), Suppose,” says Maule, J. (e), 
“aclaim to be preferred in the County Court for a sum 
below [50/.], and it appears, that the debt originally ex- 
ceeded [50/.], but it has been reduced by payment or 
otherwise before action brought, the defendant shall not 
be entitled to say that the case is without the jurisdiction 
of the County Court because the debt originally exceeded 
[501.).” But, on the other hand, as remarked by Coltman, 
J., in the same case, the County Court cannot assume to 
itself jurisdiction, where, by reason of a set-off being 
pleaded, the case in point of fact involves the decision of 
two several actions of large amount. 

It cannot indeed be laid down, that the Judge may— 
unless by consent of the parties ( (f)—investigate claims to 
any amount, provided his judgment does not exceed the 


limit of 501. But, no doubt, where the plaintiff claims a , 


balance of 501. only, it may happen that the Judge may 
have to investigate demands to a much larger amount ; 
and if there be-a part payment, or an admitted set-off, it 
may be necessary, for the plaintiff to prove a sum which 
will over-top that payment or set-off, an@which may much 
exceed 500. (g). A claim, however, of a sum exceed- 
ing the statutory limit, with an offer of a set-off of one 


(8) Woodhams v. Newman, 7 C. B. 654; 8. C.18 L, J., C. P. 213; Beswick 
v r, 7 C. B, 669, (c) 19 & 20 Vict. c, 108, 8. 24, 

(d) Per Wilde, C. J., 7 C. B. 672. 

(©) Woodhams v. Newman, 7 C. B. 654; followed by Parke, B., in Turner 
v. Berry, 5 Exch, 858. 

(f) As to jurisdiction by consent, post, p. 64. 

(gy) Judgment, Avards v. Rhodes, 8 Exch. 318. 
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reducing the amount to or below 501. will not give the 
gyre’ ene coral of account,’” as remarked a 
even before the recent express statutory — . 
“ means after payment of part, or after the a aig : 
set-off as an item in account with the agreemen he : 
parties, which is equivalent to payment of part, an . 
when the plaintiff claims more than [501.] after a simple 
eels difficulty, doubtless, Seaerony is felt 
distinguishing between payment and set-off (I); it — 
however, clear that money, or any other thing pie 7 
agreement of the parties in reduction of a de t, = ~ 
valent to payment, so as to bring the ~~ be in 
jurisdiction of the County Court (m) j thou gh, : ere _ 
no such agreement, the counter-claim would e — y 
the subject of a set-off (n), or of a cross-action. a e 
upon this part of the subject, are the ve 
Campbell, C. J, in Livingstone v. Whiting (0), eae sate 
“ The way in which an agreement to set one . a 
another of equal amount and discharge bot _ : 
plea of payment, is this :—If the parties met, ant oo : 
them agtually paid the other in coin, and the ot : 1ande 
coe same identical coin in payment of the ~~ 
debt, both would be paid. When the parties core ‘ 
consider both debts discharged without actual — 
it has the same effect, because, in contemplation of = 
a pecuniary transaction e — to have taken place 
i then paid. 
ie a ae it pd clear that, the transfer 
of phat in a chattél which has previously parvo 
the possession of the creditor, might, pro tanto, under the 


(A) Judgment, Avards v. Rhodes, 8 Exch, 318. 

(i) 19 & 20 Viet. c. 108, s. 24. . os 

(k) Judgment, Avards ay Lg , 316. 

D Feteck Denes & i, eae ¥: —, ‘5 ye ya 

a : ; Cannan v. A . 465; 
gy bo gh c ae, > io B., Sinclair y. Baggaley, 4 M. & 
v a . B. ; : , 
ne ig & per Parke, B., Cousens v. Paddon, 5 Tyr. 537, and in Pinnock v. 
Horvison, 8M. & W. 637. (o) 15 Q. B. 722. : 
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agreement of the parties, be equivalent to payment. 
~The plaintiff, as indorsee of two bills of exchange, 
amounting together to 231., brought a plaint in the 
County Court to recover from the defendant, whose wife 
had accepted the bills in her husband's name, the sum of 
4l. 198., as the balance remaining due upon the bills. 
In the inferior Court the plaintiff treated as part pay- 
‘ment of the bills the proceeds of the sale of some 
articles of jewellery belonging to the defendant, which 
had been obtained from the’ defendant's wife by the 
drawer of the bills, and by him handed over to the 
plaintiff. The defendant, on the other hand, produced 
evidence to show that’ the plaintiff had no right to sell 
or to appropriate the proceeds of the sale in part pay- 
ment of the bills, and contended, that, as the original 
amount of the bills exceeded 20., the Judge of the 
County Court had no jurisdiction. The Judge, how- 
ever, treated the giving of the articles as part payment 
of the bills, and gave judgment in favour of the plain- 
tiff for the balance claimed. In this case, although 
the motion for a prohibition was refused on frounds 
which will be found stated at p- 89, it seems clear 
that the Judge of the County Court was wrong in treat- 
ing the delivery of the jewellery as equivalent to pay- 
ment, when it was intended as part security only for the 


bills (p). a 


What is an admitted set-off.}—A reference to the case 
of Avards v. Rhodes (q), already cited, may suffice to 
show what is to be understood by the words “admitted 
set-off” occurring in the 19 & 20 Vict. c. 108, s. 24, 
The set-off must be assented to by the defendant—not 
merely put forward and admitted by the plaintiff. The 
debt or demand of the defendant upon the plaingiff must 
have been in some way recognised by the parties, or 
allowed in account between them, or, as just intiniated,. 
deducted from the plaintiff's claim with the assent of the 
defendant. 


(p) Joseph v, Henry, 1 L. M. & P. 388, (q) 8 Exch, 312, 


x2 
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"Mander. Where the debt sued for exceeded 201., but was reduced 


below that amount by a plea of tender of part, which was 
admitted, and a verdict was found for the plaintiff for the 
residue, the plaintiff was held not to be deprived of his 
costs, under the London Small Debts Act, 10°& 11 Vict. 
ce. Ixxi., s. 118 (r); and it is clear that a mere tender of 
part.of the sum claimed would not bring a case within 
the jurisdiction of. the County Court, for the defendant is 
not bound to plead a tender any more than he is to plead 
a set-off, and in neither case can a plaintiff tell whether 
he intends to do so or not (8). 

It follows from what has been above said, that the 
giving of credit merely in the particulars of demand for 
money. paid to the plaintiff, will not suflice to bring. his 
claim within the jurisdiction of the Court; in order to 
have this effect, the set-off must be «admitted by the 
defendant (¢). 


As to splitting demands.) —The 63rd section of 9 & 10 
Vict. c. 95, as will be seen by reference to p. 46, enacts, 
that “it shall not be lawful for any plaintiff to divide any 
cause of action for the, purpose of bringing two or ‘mote 
suits” in the County Court. : 

The term “cause of action,” used as above, does not 
however necessarily mean a cause of action on one single 
entire contract; for there may be one cause of action on 
several debts contracted at different times (uw), as in the 


_ ordinary case of a tradesman’s bill comprising many 


different items, where, although each item consfitites a 


debt, the aggregate of such items constitutes one cause of » 


action. This subject is lucidly explained and illustrated 


by Mr. Serjeant Manning (2), in the following passage, * 


which has been sanctioned by high authority (y):—“ Where 


(r) Crosse v. Seaman, 2 L, M. & P, 273. 

(s) Per Cresswell, J., Crosse v. Seaman, supra. See-Pitts v. Carpenter, 
be 1191, followed in Fitzpatrick'v. Pickering, 2 Wils. 68; Gobed v. Bit, 

Chit. 894; Cottle v. Langman, 9 Moo, 625. - 

(t) 19 & 20 Vict. c, 108, s, 24. (u) Judgment, 1 Exch. 491. - 
r le 7C. B. 114, note (a). See Rex v., Sheriff of Herefordshire, | B. & 
. 672. : 


= 
(y) See per Jervis, C. J., Bonsey v. Wordsworth, 18 ©. B. 329; S.C. 


* 96 L. J., ©. P.205. Judgment, 1 Exch. 490, 492. 


= 
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goods are ordered of a tradesman on the 1st of January 
and distinct orders for other‘goods are given on the @nd, 
8rd, 4th, 5th, &e., if from the previous dealings between 
the parties, or from general usage or otherwise, it is to be 


_ inferred that it was contemplated by the parties that in 


the event of the dealing continuing, the several items~ 
should be included in weekly, monthly, quarterly or yearly 


_ bills, the result of such an arrangement, and the legal 


position of the parties seems to be this: upon the deliver 
and acceptance of the first parcel of goods delivered - 
the Ist of January an entire contract is created, and a 
complete cause of action accrues, the tradesman being 
under ne engagement to sell other goods or to give credit 


_ beyond the price of the articles then delivered: when on 
_ a subsequent day other goods are delivered and accepted, 


a new contract arises, not simply a contract to pay for the 
goods then delivered, but a new entire contract by which * 
the tradesman waives his existing right to pepmnent for 
the goods delivered on the first of January, an@ the pur- 
chaser agrees to pay for both parcels as upon one entire 
sale, et sic toties quoties. After the successive waiver and 
extinguishment of each preceding contract, the only sub- 


sisting contract and cause of action ex @ntractu will be 


tlie last.”’ a 

Tn Grimbly v. Aykroyd (2), Which may be considered as 
the leading case upon the subject before-us, the facts 
were’ these :—Theé defendant. ‘was a railway contractor 


and the plaintiff was a shopkeeper who supplied gbods to 
the workmen employed on the railway, upon autho- 
rity of tickets, specifying particular amounts to them, 


which were given to the workmen by the sub-contractors 
employed by the defendant. Three thousand of these 
tickets been presented to the plaintiff, who had sup- 
plied the men with goods to the amount specified therein 
The defendant was thereupon served with 228 summonses 
to appear at the Worcestershire County Court to answer 
the plaintiff, as to each of the summonses, “in an action 


(2) 1 Exch. 479 ; Judgment, Wood v, Perr : 
- , ny c 'y 8 E . . 
ch. 161; per Erle, J., Jones v. Pritchard, 3D. & La 2 o ie a 


A 
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on contract for goods sold.” The several sums thus 


sought to be recovered amounted in the whole to 3031. 19s., _ 


but only one of the summonses was issued for the reco- 
‘very of a sum amounting to 5/., and many were for the 
recovery of sums under 20s. Upon this state of facts, 
the Court of Exchequer held that the plaintiff was not 
entitled to enter a separate plaint in the County Court in 
respect of each sum due to him as aforesaid, but was 
bound to bring his action for the aggregate of these sums, 
and, consequeyftly, in the Superior Court. The Court 
here drew a distinction between an account consisting of 
various items which are intended to form one entire 
demand, and an account which comprises several distinct 
and independent matters, albeit such as might be included 
in one indebitatus count. In the latter case, the plaintiff 
suing in a Superior Court could not be compelled to con- 
solidate his actions(a); whereas, in the former, separate 
actions in respect of the several items of account would 
doubtless be deemed vexatious. It was accordingly held, 
in Grimbly v. Aykroyd just cited (6), that where, in a 
tradesman’s bill, one item is connected with another in 
this sense, that the dealing is not intended to terminate 
with one contract, but to be continuous, so that one item 
if not paid shall be united with another and form one 
entire demand, the plaintiff cannot, where the amount of 
his claim takes it out of the jurisdiction of the County 


Court, split the component items into separate causes of — 


action, but must sue upon the aggregate amount. Andif, 
by splitting his demand, he wrongfully bring several 
actions. ig the County Court, the defendant may apply for 
a prohibition, in the manner pointed out in the concluding 
chapter of this Part. , : : 

Besides the test above suggested, another may be men- 


_ tioned as sometimes applicable for determining the proper 


forum in which to sue for recovery of a debt or demand, 


* (a) See Neale v. Bilis, 1 D. & L, 163, The County Court has no power 
oie to it to consolidate actions, see per Erle, J.; Jones v. Pritchard, 6 D. 

0. 3 as 
bs () With whieh ace, Wood v. Perry, 3 Exch. 442; Judgment, Bonsey v. 
Wordsworth, 18 C, B. 334-5. ’ 


a 


* ante, p. 53. 
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viz., between what parties was the privity (c) of contract ? 
for it may be that the liability incurred is to divers per- 
sons severally, in sums of small amount, and not to one 
singly for the aggregate or ¢ contra, thus :—It is.a common 
practice for different graziers and farmers to send their 
cattle to one particular salesman, who perhaps sells them 
to the same individual ; here would be only one contract 


with the salesman, and each separate owner could not 


bring an action against the purchaser for the price of his 
eattle (@). A further test, sometimes applicable for an- 
swering the question just put is this :—Is the contract in 


respect of which the plaintiff's claim or demand has. 


accrued entire and indivisible, or has the defendant's 
breach of contract in truth vested in the plaintiff several 
distinct riglits or causes of action? The nature of this 


’ latter test will be readily understood on reference te the 


authorities below cited (e). 

It is, however, no test of items being so connected 
together as to form one “cause of action,” that they 
would be recoverable under one count in ah action inga 
Superior Court. Thus, if two plaints be entered—one 
for goods sold and delivered, work and labour, and money 
paid, and the other for money lent—it is clear that these 
plaints must be regarded as being for perfectly distinct 
causes of action, in the absence of evidence to show, 
either that the parties had ever, treated them as oué 
demand, or that the money lent was connected or in some 
manner identical with the sums claimed by the other 
plaint(/). If, in such a case, doubt arises, thé practitianer 
should ask himself as follows :—Has any aedount ever 
been delivered, in which thé plaintiff has, put together 
the several demands in the form’ of one 2\ Have the 
w@arties ever treated them as one demand ? 


(ec) The meaning of this term is explained and ilfMtstrated in Broom’s 
Comm. pp. 323, 326-7. 
-(d) See per Martin, B,, Walshe v. Provan, 8 Exch, 852. 
(©) Taylor v. Laird, 1 H. & N. 266; S. C. 25 L.J., Ex. 329. Note to 
Outter v. Powell, 2 Smith, L. ©. 4th ed, pl 


(hf) Kimpton v. Willey, 9 C. B'719; 8. @. 19 L. J., C. P. 269; and : 


v. Powell, 1 L. M. & P. 550; distinguishing Grimbly v. Aykroyd, 


Are the sums. 


we 
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lent at all connected with the sums claimed in the other 
plaint? Should the answer to these questions be in the 
negative, there can hardly be a splitting of demands 
within the statute (9). oe 
It has been held, that rent in arrear and a demand 
of double value for holding over after notice to quit under 
the 4 Geo: 2, c. 28, s. 1, are distinct causes of action’ 
within 9 & 10 Vict. ¢. 95, s. 68, and may therefore be 
sued for by separate plaints in the County Court (h). 
Lastly—in -connection with this subdivisioh of the 
subject. we would add, that in Grimbly v. Aykroyd (i), a 
point is suggested by the Court.as worthy of consideration, 
but not decided, of this kind :—Suppose that, the facts 
being in other respects as there appeared, the total amount 
of the plaintiff's claim fell within the limit of jurisdiction 
of the County Court, would he, if minded to divide or 
split it up into sep#rate claims and sue for it by separate 
plaints, be prohibited by the interference of a Superior 
Court from so doing? Without venturing to answer this 
question, we may, at all events, reasonably conclude 
that the Judge of the County Cough would, under 
such circumstances, interfere, and treat the judgment 
recovered in the suit first brought as a bar to any other 
- action (hk). 


As to “abandoning the excess,” and how this must be — 


done.]|—The County Court, it will be remarked, is em- 
powered, under the 63rd section of the 9 & 10 Vict. c. 95, 
to hear a demand of any amount,-provided the plaintiff 
will consent to give up so much of his claim as ‘will bring 
it within the jurisdiction. This abandonment of the 
excess, must, under the 35th Rule of Practice, be made 
' upon the particulars of demand before they are served on 
the defendant: so that the mere levying a plaint for part 
of a demand will not per se be evidence of ‘an abandon- 


m v, Lee, 12 Q. B. 521; 8, 0.18 L, J., Q. B21. 


udgment, ad finem, 1 Exch. £03. 


a Wells Wilde, C. J., Kimpton vy, Willey, ante. 
(k) See the wording of 9 & 10 Vict. c. 95, ». 63; anve, p. 46. 


? 
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_ ment of the excess by the plaintiff, so as to give jurisdic. 
tion to the County Court (I). °° 


Prior even to the promulgation of the new rules, it 
«had been held that the J udge at the hearing of a plaint, 
could not of his own accord and against the consent of 
the defendant amend the particulars of demand by re- 
ducing the claim put forth therein to 501. (m). -And if it 
“should turn out at the trial of a claim in the County Court, 
either upon the plaintiff's case or upon'the defendant's, 
that the claim is for more than 501, or that the plaintiff 
is splitting such a claim into two or more demands under 
that amount, he will be put to the option of having judg- 
ment against him or of being nonsuited (n). 


Hence, where a demand exceeds 501., but is liable to . 


be reduced by a set-off below that amount, a plaintiff 
cannot proceed in the County Court without great pre- 
judice to himself; for if he levy his plaint there, he must 
abandon the resjdue of his claim; he cannot compel the 
defendant, as it were, to set up his counter-claim,by giving 
him credit for it without his consent. The defendant, 
moreover, if he does not insist upon his set-off, may 
bring am action for it, and in such action the plaintiff 
would not be able to’ avail himself of any part of his 
original claim, because, having abandoned the residue, he 
cannot set it up again (0).. : 
So also, if plaintiff ’s particulars Mfow a cause of action 
“for 100/., and he sue in the County Court for 501., aban- 
doning the excess, proof of a set-off to the amount of 501. 
would be an answer to the action; for a defendant, proving 
his set-off, is substantially in the same situation as if 
he had brought a cross-action ;/and upon recovering in 
such cross-action, one judgment might, under the 93rd 
section of the County Courts Act, have been set off against 
the other. 


- - (D See Vines v. Arnold, 8 C. Bi, 682, 639: §. C. 8 L. J, ¢. P. 98; 


Parke, B., Brunskill y. Pow ll, 19 L. J., Exch, 362 304; 8, 
, B, wkill vy. L190 Ld . $62, $04; & U.1 L, M, 
te. 550, citing Vines v. Arnold, éupra, and Kimpty illey, 9 C 
mete cian 6h ee 
) Re Hill, 10 ae -m 
lon v. Willey, 9 C. B. 719, 727.8, 
| Per Maule, J., Woodhams v. Newman, 7 C. B. 667. 
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Cases excluded from the Jurisdiction of the County 


Where title Court.|—We have in the next place to consider the proviso 
comes in 


in the 58th section of the 9 & 10 Vict. ¢. 95, viz.—* That 
the Court shall not have cognisance of any action of 
gjectment, or in which the title to any corporeal or incor. 
poreal hereditaments, or to any toll, fair, market or fran- 
chise, shall be in question, or ih which the validity of any 
devise, bequest, or limitation under any will or settlement 


-may be disputed; or for any malicious prosecution, or for 


any libel or slander, or for criminal conversation, or for 
seduction, or, breach of promise of marriage:’—which 
proviso is by the recent statute 19 & 20 Vict. c. 108, s, 25, 


Where title thus far modified—that “In any action in the County 


comes in- 
cidentally 


Court'in which-the title to any corporeal or incorporeal 


in question. hereditament, or to any toll, fair, market, or franchise, 


$02; Lilley v. Harvey, 


shall incidentally come in question, the Judge shall have 
power to decide the claim which it is the immediate 
object of the action to enforee, if both parties at the hear. 
ing shall consent in any writing signed by them or their 


attorneys to the Judge having such power ; but the judg- . 


ment of the Court shall not be evidence of title between 
the parties or their privies in any other action in that 
Court or in any proceeding in any other Court ; and such 
consent shall not prejudice or affect any right of appeal 
of either of the parties to such first-mentioned satin. : 
Now im regard to the proviso in the 9 & 10 Vict. ¢. 95, 
s. 58, above set out, we may first remark, that the words 
“shall be in question” there used, must be understood 
to mean “ shall really wnd bond fide be in question. So 
that a defendant cannot oust the jurisdiction of the County 
Court by a mere colourable pretence of title, or by the 
mere assertion that it is in question(p): for instance, if 
the plaint were for a trespass to realty, and the defence 
set up were, that the plaintiff was “not possessed, ie 
would not per se suffice to oust the Court of paige: 
but the proper course woul be for the Judge to ing 


. M. & P. 878, 982; 8. 0. 20°L. J. QB 
(2) fhe Hath, 6B Le 068 Fim othy v. Parmer, 7 Cad 814, is 


no longer an authority upon the above point, 
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into the matter, until satisfied that the title really was 


_ in question (q). Where, moreover, the question as to 


title arises, but, on inquiring further, it appears that 
either party is estopped from disputing the title of the 
other, it seems clear that the County Court has juris- 
diction in the case, as if, both parties being claimants 
of land, the evidence shows that one party has attorned 


_ to the other (7), 


ris 
The following decisions also deserve attention, as show- 


said to be in question within the meaning of the 9 & 10 
Vict. ¢. 95, s. 58. , : 

A. and B.,had a conversation about the letting of a 
cottage, which A. claimed as heir at law of his father, who 
had been in possession for fifty years before his death, 


but nd agreement was definitively come to in the ‘matter. 


B. afterwards took forcible possession of the cottage, and 
ina plaint in the County Court in which A. claimed two 
years’ rent, B. set up the title of the lord of the manor ; 


» the Court held that, inasmuch as there was no evidence to 


show that the relation of landlord and tenant had ever 
been created between the ‘parties, the title came in ques- 
tion (8). ! 

On the trial of a plaint for a trespass committed by 
breaking the doors of certain rooms in a cottage of the: 
plaintiff, the plantiff’s case was, that he had let the 
defendant a portion only of the cottage, and had reserved 
to himself the rooms in which the trespass was com- 
mitted, the defendant contending that the plaintiff had 


@ Judgment, Tompson vy, Ingham, 14.Q. B, 710, cited and distinguished 
‘aule, J., in Kimpton v. Willey, 1 L. M, & P. 204; per Wightman, J., 
v. Harvey, and Latham vy, Spedding, supra, cited Mavdougall vy. 


cage 11 C. B, 755. See argunient, Lloyd. v, Jones, 6 C. B. 83. Owen ¥. 
5 5 


D, & L. 664 n. (0). Tinniswood y, Pattison, 3 C. B, 243, was decided 
With reference to the jurisdidtion of the old County Court. 
(r) See per Wightman, J., Thompson vy. Inghdi, 14 Q, B. 710; & Oo 
19 L. J, Q. B. 189; Wickham v: Lee, 12 Q. B. 521, \ F ‘ 
Messon v. Alvard, 22 L. J., Ex. 46; S.C. (noin. Wesson v. Alleard) 


In ! 
§ Exch. 260; Arle, J,,- retharks, that the decision in Thompson v. Inghant, 


wa, went upon the ground “that the County Court Judge being 
! by the Act to try questions of title to land, it would be letting ; 
do it if he was allowed tu decide conclusively that a question wae tot 


& question of title to laud.” (*) Marwood y, Waters, 13 C. Bi, $20, * 


* ing when the title to a “ corporeal hereditament . may be , 
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let to him the whole of the cottage. It was held that the 
County Court had no jurisdiction over the case (t). 

An action of tort for destroying a boundary fence, and 
erecting a new fence, so as wrongfully to make it appear 
that a portion of the plaintiff’ garden belonged to the 


defendant, would not fall within the jurisdiction of the © 


County Court (uw). © ‘ 

The County Court may, however, entertain a suit 
against a ter-tenant for arrears of an annuity, which he 
has become liable to pay by virtue of his acceptance of 
land devised to him subject to’ such condition(x). And 
it has been held that the 3rd section of the Nuisances 
Removal Act, (11 & 12 Vict. ¢. 128)—which gives power 
to Justices of the Peace to order the owner or occupier of 


_ premises to remove any nuisance therein, and in case of 


non-compliance with such order, empowers the guardians 
of the poor to enter the premises to remove the nuisance 
—overrides the 58th section of the County Courts Act so 
that the County Court may entertain a plaint for such 
costs and expenses, notwithstanding that a question of 
tifle to land arises at the hearing of it (y). 

Again, to oust the jurisdiction of the County Court on 
the ground that the title is in question within the 58th 
section of the Act, the chim set up must be one which 
can exist in point of law. Where, therefore, a custom 
was set up for the inhabitants of a particular town, as 
such, to have profit a prender in the soil of another, it 
was held that the jurisdiction of the County Court was 
not excluded (z): 1st, because: the pretence set up .was 
of a custom which has been held (a) fo have no valid 
existence: and 2ndly, because the right claimed ‘vas 
not to an*“incorporeal hereditament” within the true 
meaning of that word (6). An incorporeal hereditament, 


0 Chewo v. Holroyd, 8 Exch. 249; 8 C. 22 L. J., Ex. 96. 
u) Sewell'v, Jones, 1 L, M. & P. 525. See Edwards y, Rogers, 19 L. J., 
Exch, 149; S.C. 1 L. M. & P. 196. 
(x) Longbottom v. Longbottom, 8 Exch. 208; 8. 0. 20°L. J., Ex. 74. 
Rey, v. Harden, 2 BE. & B. 188; S.C. 22 L. J., Q. B. 299. 
: . B81; 80.5 D. & L. 784. Daris v. Walton, 
8 Exch. 158; S.C, 22 L. J., Ex. 28, } post, p. 63, (a) 6 Rep. 60 b. 
(6) Citing Termes de la Ley, 381 ; Co. Litt. 6, a. 16. ‘ 
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 gecording to Blackstone (c), being “a xight issuing out of Incorpoteal 
a thing corporate (whether real or personal) or concerning oer wal 


or annexed to or exerciseable within the same. It is not 


the thing corporate itself, which may consist in lands, 
houses, jewels, or the like; but something collateral 
thereto as a rent issuing out of shad alede or houses, or 


_. an office relating to those jewels.” 
- The plaintiff sued in the County Court as a chapel clerk’ 


of ¢ parochial chapelry, to recover fxom the defendant 


‘arrears of an annual paymerit of 4d. alleged to be due 


from him, «s an inhabitant householder of the chapelry to 
the plaintiff by immemorial custom. At the hearing the 
defendant denied—1st, the due appointment of the plain- 
tiff to the office of chapel-clerk; and, 2ndly, that any ‘such 
annual payment was due by custom to the chapel-clerk. 
The jurisdiction of the County Court was held’ to. have 
been thus excluded—the title to an incorporeal ‘heredita- 
ment having been brought in question (d). , 


Subject to the remarks already made respecting the Use and 
jurisdiction of the County Court being ousted where ‘the i il 


title comes in question, the Judge ofthat Court has 
jurisdiction to try a plaint fot use and occupation (¢). 


A tenant sued for use and occupation may, however, set 


up as a defence, that the title of his landlord expired at a 
date subsequent to the actual letting and taking of the 
premises, although the tenant has remained in possession 
of the premises to the end of the term. And should he 
set up such defence, the question of title having arisen, 
will oust the County Court of jurisdiction (f)» 


Again, an action for double value, under the stat. Double 
4 Geo. 2, c. 28, s. 1, may be brought,in the County 
' Court (9). 


Nor cay a party, sued for rent and double 
value, oust the jurisdiction of the Court by alleging title 
in himself, if it be proved that he has admitted himself 


@ 2 Com. p. 20. ‘ 
; Stephenson v. Raine, 2 B. & B. 744; 8.0, 23 L. J, QB, 62. 
iy —_ ¥. — - it: P. 216; & ¢., 19 L. J., Q. B, 189. 
‘ountnoy v. Collier, . 680; S.C. 22 L, J. 2 
mis Rokikatus ; er 


(9) Wickham vy. Lee, 12 Q. B. 521; ante, p. 56. 
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to have been tenant té the plaintiff at the times when 
the rent accrued, and from which the holding over 
eommenced (h). : 


Parish rate, The County Court has also jurisdiction where the 


question before it is as to the right of the tenant to claim 
a deduction from his rent in respect of a parish rate, pay- 
able under’ a local Act, no question as to “ the title to any 
corporeal or incorporeal hereditaments” being raised (i). 

A paving rate, imposed under authority of an Act of 
Parliament, is not an incorporeal hereditament, and may 
therefore be sued for in the County Court (k). 


A Railway Company empowered by Act of Parliament 


to make certain charges for the conveyance of coal along 
their line, including tolls for the use of the railway and 
locomotive power, at a certain rate, and also certain 
“rates, tolls, and charges” “for every carriage,” refused 
to convey the trucks of the plaintiff laden with coals, 
unless he paid in advance the charge not only of convey- 
ing the loaded trucks to their destination, but that also of 
reconveying them empty. A plaint having been com- 
menced in the County Court “for loss ‘sustained and 


expenses incurred by delay in the carriage and delivery” m 


of the plaintiff's coals, and “for the wrongful refusal by 
the defendants to carry coals on their railway,” it was 


held that the title to toll did not come in question within . 


the 58th section(l). Railway Companies, it was here 
remarked, filh two characters: they are the owners of a 
common road, with a right to levy a toll on all who travel 
on it; and they also are carriers working on it themselves, 
and taking rates as carriers. Now, under the Act (13 & 
14 Vict. ¢. Ixi. ss. 12, 13,) regulating the Company in 
question, two tables of charges or mileage are given: lst, 
for every carriage where the owner finds his own locomo- 
tive power; and, 2ndly, where the carriage is conveyed 
by the Company in their capacity of carriers. The case 


ickham v. Lee, 12 Q. B. 521. : 
0 Piva v. Knight, 1 Exch. 802. See Stuart v. Jones, cited ante, p. 45. 
(t) Badleley v. Denton, 4 Exch. 508; 50.191. J., Exch. 44 
()) Hunt v. Great Northern R. C., 2 L. M, & P. 268, cor, Coleridge, oi 
8. ¢ in ©. P,, Id. 271, See Parker v. Bristol & Exeter R. C., 6 Exch, 184, 
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before the Court, falling within this latter scale of charge, 
was held to involve-the right to a particular charge for 
locomotive power, and not to“ toll” within the meaning 
of the 58th section of the County Courts Act (m). 

Under the Ramsgate Harbour Act (82 Geo. 3, ¢. Ixxiv.), 
which imposes certain rates and duties on the owners of 
vessels entering or passing the harbour, this question 
arose;— Whether the trustees under the Act were entitled 
to demand dues in resyect of the outward voyage of the 
plaintiff's vessel from P. to M., a payment shaving been 
made in respect of her previous homeward voyage from 
M.to P. he question thus arising was held to involve 
that of title to “toll” within sect. 58 of 9 & 10 Vict. 
o. 95(n); and Coleridge, J., here observed, that “the 
‘word ‘title’ has different meanings. In one sense it 
may import’ whether a party has a right to a thing 
which is admitted to exist, or it may meéan whether 
the thing claimed does in fact exist. In cither 
case it may in common: parlance be called a question 


of title.” 


* 
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A custom must not be confounded with a franchisé (0). Franchise, 


A claim of a custom for the oceupiers of wharfs on a 


navigable river to overlap the adjoining wharf with their 
vessels, when being loaded or unloaded (p), is triable in a 
County Court. 


¢ 
- In any of the cases just enumerated, viz., where the. 
title “to any corporeal or incorporeal hereditament, or to 


any toll, fair, market, or franchise,” comes in question 
incidentally (q), we have already seen that the litigant 
parties may in writing, signed by them or their attorneys, 
consent to give the Court jurisdiction; the right of ap- 
pealing from the judgment thereupon deliveréd being 


(m) 2L, M.& P. 271. 

(n) Adey v..The Deputy Master of the Trinity House, 22 L. J., Q. B. 3; 
8.0. nom. Reg. v. Evereit, 1 BE. & B. 273, wk vs 

(2) See 1 Bla. Com. p. 74 et seq. ; 2 Ud. p- 37. A custam may be defined 
to be “an usage which has obtained the force oflaw,"and is in truth the 
binding law within a particular district, or at a particular place, of the 
a things which it concerns;” Judgment, Tyson v. Smith, 9 Ad, & 

421. Broom's Comm. pp. 11—19. F f 

2 Davis vy. Walton, 8 Exch. 153. q 

9)’ See Marsden v. Wardle,.3 E, & B. 695: 2° 23 L. J,, Q. B, 263, 
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wnadineted thereby ; this memorandum of agreement is in - 
the following form :— 


Consent that Court shall decide in an Action where Title 
has incidentally come in question. 


In the County Court of holden at 
, Between A. B., Plaintiff, 
and 
C. D., Defendant. 

» We [or the respective Attorneys of] the plaintiff and defendant, 
do hereby, under the provision of sect. 25 of 19 & 20 Vict. c. 108, 
consent that this action shall be decided by the judge of this 
Court. 


Given under our hands, this day of 185 , 
Plaintiff [or ’s Attortiey]. 
Defendant [or ’s Attorney). 


_ We shall hereafter see that the County Court has 
jurisdiction, under 9 & 10 Vict. c. 95, s. 65, to the extent 


_ of 501. in respect of “ any legacy under a will” (r); this 


jurisdiction being, however, ousted by virtue of the 58th 
section, where the validity of the bequest is called in 
question. But an action will not lie in the County Court 
for breach of trust: nor is a bequest of money in trust 
to invest the same during the minority of an infant, and 


» pay it & him when of age, with power to apply it towards 


his education or advancement, “a legacy” within the 
65th section (8). 

A summons from the County Court required the 
defendant to appear “ to answer the plaintiff in,an action 
of tort, for that your wife assaulted the wife of the plain- 
tiff on &c., and maliciously caused the plaintiff's wife to 
be wrongfully charged with stealing a shawl, and con- 
veyed from her house through the streets to the station, 
&c., whereby the plaintiff was put to expenses in pro- 
ducing witnesses and other persons to clear his said wife 
from the said malicious assault and charge, to the plain-. 


‘ 


(r) Post, Part II. chap. 1. 
(3) Hewston. v. Phillips, 11 Exch. 699; 8. C. (nom. Phillips v. Hewston), 
25 L, J., Ex, 183. See Gibbon v. Gibbon, 13 C. B, 205. 
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tiff's damage of 101. &c.” The particulars likewise 
elaimed 10l., and were a repetition of the charge as 
contained in the summons; it was held (on motion 
a prohibition supported by affidavit that'“no other 
ult was found by the Judge to have been committed 
by the defendants or either of them”), that the action 
é was substantially for a “malicious prosecution ” (s), and 
consequently not within the jurisdiction of the County . 
Court ; the mere insertion of the word “ assaulted ” in 
the summons and particulars being immaterial, and not 
affecting the true nature of the claim. i 
Where the plaintiff's suit abates on the ground that the Costs.’ 
title has come in question, the County Court J udge has Where tit, 
no jurisdiction to award costs to the defendant (). And question, 
the principle of the decision referred to of course applies 
wherever the claim set up is not within the cognisance of 


the Court. 


Srcr. 2.—Jurisdiction by Consent. ’ 


Jurisdiction by consent.|—Haying now noticed the 
various causes of action which fall within the jurisdiction 
of the County Court, except in cases of partnership and 
intestacy, which will be more conveniently reserved for 
Part II., we must add, that, although the County Courts 
have not jurisdiction to try any action for criminal con- 
versation, “with respect to’ all other actions, which may 
be brought in any Superior Court of common law, if both 
parties shall agree by.a memorandum, signed by them or 
their respective attornies, that any County Court named 

* in such ‘memorandum shall have power to try such 
action, such County Court shall have jurisdiction to try 
the same” (uw). Where the parties agree’ to try in the 
County Court under the above section, a plaint will be 
enfered, and a summons will be issued thereon, as in 
other cases, and all the rules and ‘practice of the Court 
are to be adopted, so far as the same may be appli- 


(8) Jones v. Curbey, 2 L. M. & P. 474, See Chi Sa ‘ 7 
) Lawford v. Partridge, (¥xch,) 3 Jur. N.8. 271; 8 CTH om oo, 

see per Alderson, B., Hill v. Swift, 10 Exch. 726, 731. oS 
(u) 19 & 20 Vict. ¢. 108, s. 23, ' 
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cable (v). The form of the memorandum of agreement is 

as under :— . 

Agreement to give jurisdiction to a County Court wnder 
sec. 28, of 19 & 20 Vict. c. 108: 


We [or the respective attorneys of] A.B. of, &e., and C.D, 
of, &c., do hereby agree that the County Court of 4 


holden at ' .shall have power to try an action to be 
brought by A.B, against C.D. for : 
under the provisions of sect. 23, of 19 & 20 Vict. c. 108. 

Given under our hands, this day of 185. 


, A.B, for E.F., Attorney for A.B. 
C.D. [or G.H., Attorney for C.D. 


Where the parties thus give the Court jurisdiction by 
consent, an appeal lies as in other cases (w), unless, under 


the 69th sect. of 19 & 20 Vict. c. 108, they-agree not to 


appeal (2). 
SEcr. 3.—Concurrent Jurisdiction. 


Having defined in the 1st section of this Chapter the 
nature and limits of the ordinary jurisdiction of the 
_ County Court, we have next to consider what conse- 
7 quences are entailed upon a plaintiff who sues in a 
| Superior Court upon a cause of action within the cogni- 

sance of the inferior tribunal. Before, however, proceed- 
ing with this inquiry, it may be well to notice, that, by a 
provision (s. 26) of the last County Courts Amendment 
In certain Act (18 & 19 Vict. c. 108), it is enacted, that “ where in 
any action of contract brought in a Superior Court the 
fooaepal claim indorsed on the writ does not exceed fifty pounds, or 
orderCause Where such claim, though it originally exceeded fifty 
re pounds, is reduced by payment into court, payment, an 

in County f : P ; 
Court, admitted_set-off, or otherwise, to a sum not exceeding 
fifty pounds, a Judge of a Superior Court, on the applica- 
tion 8f either party, after issue joined, may, in his discre- 
- tion, and on such terms as he shall think fit, order that 
the cause be tried in any County Court which he shall 

‘(w) Rule 185. : 
(w) 19 & 20 Vict, ¢. 108, as. 25, 68, repealing 18 & 14 Vict. o. 61, 8.17. 


(a) As to the formal mode of agreeing not to appeal, see post, Part 11, 
tit. Appeal. 
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name ; and thereupon the plaintiff shall lodge with the . 


Registrar of such Court such order and the issue; and 


the Judge of such Court shall appoint a day for the - 


hearing of the cause, notice whereof shall be sent by post 


or otherwise by the Registrar to both parties or their — 


attornies ; and after such hearing the Registrar shall 
certify the result to the Master's office of such Superior 
Court, and judgment in accordance. with such certificate 
may be signed in such Superior Court.” By the 65th 
Rule of Practice; it is directed that where any action 
under the above. section, is ordered to be tried in : 
County Court, “the Registrar of the County Court men- 
tioned in the order shall enter the same in the Minute 
Book of thé Court for” hearing on the day appointed b 

the Judge of such Court, and the sanfe fee shall be cha 
for the hearing thereof, as if a plaint in the action had 
been originally entered in the County Court.” The notice 
to be given by the Registrar is as under :— 


Notice. to be sent to both Partics under sect. 26. of 19 & 20 
‘ Viet. e. 108. 
Tn the County Court of 
i, yy holden at 
ereas, under the provision of sect. 26, of i 
' . 26. of 19 & 20 Vi 
¢ 108., an action commenced in the Court of [name of pile 
Court], wherein A.B. of, t&e., is plaintiff, and 0.D. of, de., is 


defendant, has j i 
sage 4 re Pape by [name of judge’ of Superior Court] 


Take notice, that the said action will be heard in this Court 


on the day of t . 
. Fs, at the hour of 


Given under th i 
ve! : ' seal of the Court, this day of 


+ . . R i i 
Siniitt ct Mikes egistrar of the Court, 


Hours of attendance at the office i 
¢ 2 of the registrar [place of office 
from ten till four, except on [here insert , the ae on mtg the 
office will be closed], when the office will be closed at one (y), 


On the other hand, besides cases hereafter adverted to 


The F i ing is gi 
(y) i Form of certificate of Result of Hearing is given post, Part II. 


¥ 2 


wt 
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: in which a certiorari will be granted to bring up a cause 
Ineersin commenced in the County Court for trial before a 
De- Superior Tribunal (z), it is by the 19 & 20 Vict, c. 108, 
mag objet © 39, enacted, that “if in any action of contract the - 
te Cause , Plaintiff shall claim a sum exceeding twenty pounds, or if 
inthe in any action of tort the plaintiff shall claim a sum 
pve - exeeeding five pounds, and the defendant shall give Ne. 
notice that he objects to the action being tried in the K 
County Court, and shall give security, to be approved of 
~ by the Registrar, for the amount claimed, and the costs 
of trial in one of the Superior Courts of common law,,not 
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_ entitled to object to the action's being trigd in the County 
Court.” Pi : 
The forms above alluded to are as follow :— 


Notice of Objection under sect. 39. of 19 & 20 Vict. c. 108. 


- 


In the County Court of holden at 
Between A.B,, Plaintiff, 


Take notice, that, under ‘the provisions of sect, 39. of 19 & 


exceeding in the whole the sum of one hundred and fifty 


pounds, all proceedings in the County Court in any such 


action shall be stayed; byt if in any such action the 
defendant do not object to the same being tried, by the 
County Court, or shall fail to give the security aforesaid, 
the County Court shall dispose of the ciuse in the usual 
way ; and the entry of the plaint in such action shall be 
a sufficient commencement of the suit to prevent the 
operation of any Statute of Limitation ayplicable to such _ 
claim: Provided that nothing herein contained shall 


20 Vict. c. 108., I object to this action being tried in the Coun 
Court ; aa 1 pouyene 0a say: savehied {Nore shots the Aull shen ont 
additions of the sureties, whether housekeepers or freeholders, -and 
their residences for the last six months, therein mentioning the county 
or, city, places; streets, and numbers, if any] [or, and I propose to. 
deposit a sum of money in lieu of giving sureties]. 
‘ Defendant. 
Dated this day of 185 . 
To the Registrar of the said Court. eT 


‘Bond under sect. 89. of 19 & 20 Vict. ¢..108, 


prevent the removal of any cause from a County Court 
by writ of certiorari in the cases-and subject to the qon- 
ditions in and subject to which such cause may now be 
removed.” . By the 60th’ Rule of Practice, framed with 
reference to: the above section; it is directed, that a 
defendant, intending to avail himself of the power thus 
given him to object to an action’s being tried ‘in the 


Know all men by these presents, that we, A.B. of, de. a 
©.D. of, &c., and E.F. of, &c., are jointly and severally held: a fcieat to 
firmly bound to G.H of, &e.,in£ to be paid to the caver the’ 

_ said G.H., or ‘his certain attorney, execators, administrators, or Claimed and 
+. assigns. For which payment to be made we bind ourselves and costsof trial 
each and every of us, in the whole, our and each of our heirs, in Su 

executors and administrators, jointly and severally, firmly by these C'S not 
in the whole 


ts, 
Sealed with our seals, and dated this day of 1507, 


County Court, “ shall give notice personally or by post 
of ‘such intention to the Registrar and to the plaintiff, 
five clear days before the return-day of the summons,” 
according to the form set forth immediately below 
“and shall therein name the parties whom he pro- 
poses to be his sureties, or state therein his willing- 
ness to deposit money in lieu of giving security, and if 
he shall fail to give such security or make such deposit 


sbefore the return-day, or shall fait to give such notice of 


his intention to object as aforesaid, he shall not ‘be, 
(2) See post, Part IIL, tit. Certiorari. ~ 


one thousand eight hundred and 


has’ been brought in the County 
ve holden at . wherein the above- 
named G.H. is plaintiff, and the above-bounden A.B. is defendant, 

And whereas the said A.B. has giyen due notice to the said 
GH. of his the said A. B.’s objection to the said action being tried 
in the said Court, as provided by sect. 39 of 19 and 20 Vist., 
¢. 108 : And ahereas it is by the same section of the said statute 


provided, that the party who shall object shall give security, to be 


approved hy the Registrar of the Court aforesaid, for the amount 


> mame bs ad bey of trial ‘in one of tl® Superior Courts of 


And ‘whereas the above-named ©.D. and E.F., at 


> the request of the said A.B., have agreed to enter into the above- 
_ written obligation for the purposes aforesaid, and the security 
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add, that the prerogative of the Crown to remove into Removal of 
the Court of Exchequer (b) a cause which touches its = 


es oe ree ee ee 


| 


It is dines by a note appended to the foregoing ont” 
that if a deposit of money be made, the memorandum 


thereof should follow the terms of the condition of the, 


bond ; it will 


stamp. 
_ The mode of ye ok connected with giving secu- 


rity ‘in the County Court, will be noticed in Part III. 


Chap. 1, of this volume ; but it may be proper here to . 


observe, that wherever by any Act relating to the Couity 
Courts, a party is required to give security, “he may in 


lieu thereof deposit with the Registrar, if the security is 


required to be given in a County Court, or with a Master 


of the Superior Court if the security is required to be 


given in such Court, a sum equal in amount to the sum 


for which he would be required to give security, together . 


with a memorandum, to be approved of by such Registrar 
or Master, and to be signed by such party, his attorney 
or agent, setting forth the conditions on which such 
money is deposited, and the Registrar or Master shall 
give to the party paying a written acknowledgment of 
such payment”; the Judge of the County Court, or a 
Judge of the Sugenter Court, as the case may be, is then 
empowered on evidence adduced before him, to order the 
sum so deposited to be paid out to such party or parties 
as to him shall seem just (a). 

In connection with the subject just treated of, we may 


(@) 19 & 20 Viet, c. 108, 8 71. 


revenue, remains unaffected by the County — 


* Acts (c). . When so removed, the proper course seems to 


be for the plaintiff to declare on the plaint, if one has 


een issued (d). 
We will now consider the consequences, flowing from Concurrent 
divers clauses of the County Court Acts, entailed upon aj" 


plaintiff suing in a Superior Court who ought to seck 
relief from-the inferior and less costly tribunal. These 


» eonsequences result from the 9 & 10 Vict. c. 95, s. 128; 


the 13 & 14 Vict. c. 61, ss. 11 & 12; the 15 & 16 Vict. 
e. 54, 8. 4 (which repeals the 13th section of the 13 & 14 
Vict. c. 61); and the 19 & 20 Vict. c. 108, s: 30; having, 
therefore, in the first place, set out these sections ver- 
batim, and noticed the points of difficulty or importance 
arising upon fiem, we will give a brief summary of their | 
practical effect. 

By*the 128th section, then, of the 9 & 10 Vict. c. 95, 
it is enacted, “ That all actions and proceedings, which, ; 
before the passing of this Act, might have been brought 


. in any of Her Majesty's Superior Courts of Record— 


—where the plaintiff dwells more than 
from the defendant— 
—or where the cause of action did not arise wholly 


nity miles 


- \orin some material point within the jurisdiction of the 


Court within which the defendant dwells or carries on 
his business at the time of the action brought,— 

—or where any officer of the, Cownty Court shall be a 
party, except in respect of any claim to any goods and 
chattels t¢ken in execution of the process of the Court, 
or the proceeds or value thereof, — 

—may be brought and determined in any such Superior 


Court, at ‘the election of the party suing or yecoeading, 


as if this Act had not been passed.” 


This Court has peculiar and exclusive cognisance of — of 
ees — 


‘ood, 1 H. & N.5 
aie an boy short-hand iia notes | of the above case. Seo 


15 M. & W. 97. 


. 
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With the view, however, of discouraging triyial actibns 
in the Superior Courts (e), the 13 & 14 Vict. eS 81s. 11, 
further enacts, “ That if, in any action commenced after 
the of this Act in any of Her Majesty's Superior 
Courts of Record, in covenant, debt, detinue, or assumpsit, 
not being an action for breach 6 promise of marriage, 
the shall recover a sum not exceeding 201., or if, 


im any’ action commenced after the -passing of this Act 


in any of Her Majesty’s Superior Courts of Record, in 
trespass, trover, or case, not being an action for malicious 
prosecution, or for libel, or for slander, or for criminal 
conversation,-or for seduction, the plaintiff shall recover 
a sum not exceeding 5,, the plaintiff shall have judgment 
to recover such sum only, and no costs, except in the 


cases hereinafter provided, and (subject to the restriction’ 


presently specified under the 19 & 20 Vict. ¢. 108, s. 30) 
except in the case of a judgment’ by default (f); and it 
shall not be necessary to enter any suggestion on the 
record to déprive such plaintiff of costs, nor shall any 
such plaintiff be entitled to costs by reason of any privi- 
lege as attorney or officer of such Court or otherwise.” 


But Judge By sect. 12 of the last-mentioned Act, it is provided, 


at trial 
cartify, 


™Y « that if the plaintiff shall in any such action as aforesaid 


recover & sum less than the sum in that behalf herein- 
before mentioned, by verdict, and the Judge or other 


presiding officer before whom such verdict shall be 


obtained, shall certify on the back of the record that it 


appeared to him at the trial that the causé of action was - 


one for which a plaint could not have been entered in 


_any such County Court as aforesaid, or that it appeared 


to him at the trial that there was a sufficient reason for 
bringing the said action in the Court in which the said 
action was brought, the plaintiff in such case shall have 


of ag een ar od Courts, as to staying proceedings in 

than 40s., is unaffected by the County Courts Act: Stutton 

yy ryi é hore J., Exch, 318 ;. Nurdin v. Fairbanks, 
; 8. @, &P.617. , 

v. Shrubsole, 7 O. B. 680 ;'S. C., 6 D. & L. 707, it was held, 

the 129th section of 9 & 10 Viet. o. 95, that a plaintiff, recovering 4 

vthan 5/., under a writ of inquiry, 

v. M , 8 C. B, 553; 8. C., 19 

2 L, M. & P. 346, cited post, p. 79. - 
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the same judgment to recover his costs that he would 


“have had if this Act had not been passed.” 


> Also by 15 & 16 Vict. ¢. 54,8. 4, the 13th section te ime 
the 13 & 14 Vict. c. 61, is repealed, and it is enacted, 


that “in any action in which the plaintiff shall not be 


entitled to recover his costs by reason of the provisions 
_ of the 11th section of such Act, whether*there bé a ver- , 
 @iet in such action or not, if the plaintiff shall make it 


appear to the satisfaction of the Court in which such 
action was brought, or to the gatisfaction of a Judge at 
Chambers, upon summons, that such action was brought 
/for a cause in which, concurrent jurisdiction. is given to 
the Superior Courts by the 128th section of 9 & 10 Vict. 


_ #¢. 95, or for which no plaint could have been entered 


jin any such County Courts, or that such action was 
removed from a County Court by certiorari, or that there 
}was sufficient reason for bringing such action in the 
Court in which such action was brought, then and in any 
of such cases the Court in which such action is brought, 
or the said Judge at chambers, shall thereupon, by rule 
or order, direct that the plaintiff shall recover his costs ; 
‘ and thereupon the plaintiff shall have the same judgment 
to recover his costs that he would have had if the before- 
mentioned Act of the 13 and 14 Vict. (c: 61,) had not been 


Lastly, by the 19 & 20 Vict. ¢. 108, s. 30, it is enacted, 


| that “where an action of contract is brought in one of her 


ia exceeding twenty pounds, and the defendant in the action 
wuts udgment by default, the plaintiff shall recover no» 


baa | 


4 


shall otherwise direct.” 


¥ 


Mi 


"attention may properly be directed to certain specific 
points connected with them. | . 


éosts, unless upon an application to such Court or to a 
Judge of one of the Superior Courts such Court or Judge 


out is hereinafter stated ; before considering it, however, 


make an 
order for 
costs. 


a 


a 


‘ 


Judgment 
by_default 
in actions 


. Majesty's Superior Courts of Record to recover a sum not of contenst. 


’ .” 


The effect of the various statutory provisions above set 


Under the first of the above four sections, (9 & 10 


Vict. c. 95, s. 128), divers questions of some difficulty 
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have arisen :—Ist. As to the meaning of the expression, 
“dwells more than twenty miles from the defendant." ’ 


Qndly. As'to when the cause of action” can be said to 


have arisen “~wholly.or in some material point” within - 


the jurisdiction of » particular Court. Srdly, As to the 
of the words, “dwells or carries on his 


business ” at the time of action brought. 


lst. It has been held’ that the words, “where the — 
plaintiff dwells more than twenty om the defend. 
ant” mean where he “dwells m twenty miles 


from where the defendant dwells” (g); and the twenty 
miles specified in,the 9 & 10 Viet. c. 95, 8. 128, are to be 
meastired in a straight line from house to house on the 
horizontal plane (h). 

Tt has been held also, that where a person has a 
permanent place of dwelling, he cannot be said to dwell 
at some other place where he has lodgings for a temporary 


purpose only (i). And where an individual dwells, within © 


the true meaning of the 128th section, at two places, one 


of which is more than twenty miles from the dwelling of . 


the defendant, it seems that the Superior Courts have 
concurrent jurisdiction under that section (j). 
Further, it has been held, under the 10 & 11 Vict. 
c. lxxi., s. 118, (corresponding with the 9 & 10 Vict. c. 95, 
s. 129,) that one who resides in Scotland and carries on 
business in London by means of an agent; is not bound 
to sue in the City Small Debts Court for a debt within 
its jurisdiction(k).' And where there are several plaintiffs, 


. of whom one dwells without, and the others within the, 


distance of twenty miles from the defendant, the Superior 
Court has concurrent jurisdiction with the County 


a 


at 
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_ A-corporation may'be sued in the County. Court, and 


must be deemed to “ dwell,” for the purposes of the 


County Courts Act, 9 & 10 Vict. ¢. 95, oper i 
‘they carry on business (m). ‘ 


Where there are several defendants, of whom some only" 


ae reside within the jurisdiction of the County Court within 


which the cause of action arose, the Superior Courts have 


/, concurrent jurisdiction ‘under the 128th sevtion (n): and 


" the persons g the office of Sheriff of Middlesex must, 


_ for this purpose, be considered as distinct persons. when 


defendants in an action (0). 
Qndly. As the meaning of the term “ cause of action " 


_ will be considered in reference - to the service of the 


5 


: 


: 


oak? 
a have arisen “in some material point ”, within a particular 
district ? the following decisions may be mentioned :— 


5 The Orowland & Coke: Con 
: x Ta. Te re ‘orth We Raihoay ¢ 
“a «66. 0.1-0.B, pO at oe p. 79. 

jl Doyle 


er 


summons under the 60th section of the 9 & 10 Viet. 


-@, 95, the cases then cited (p) will. show under what cir- 


cumstances it can be said to have arisen wholly within 


the jurisdiction of a County Court. 4 


In Reid v. Gardner (q), the action was brought ‘for the 
breach of a contract made at sea. ‘The plaintiffs and the 
defendant both resided at Liverpool. The plaintiffs, who 
were the owners of a steam- -tug, had agreed with the 
defendant to tow his vessel into Liverpool. The defend- 
ant had cast off the tow-rope, and prevented the plaintiffs 
from performing their contract: Upon these facts. the 
- Court incidentally remarked that the case was one in 
which the Superior Courts had concurrent jurisdiction 
with the County Court, “for although both parties resided 
within the jurisdiction of the County Court at Liverpool, 
_ still the cause of ‘action occurred at sea, and, conse- 
quently, out of the jurisdiction of the County Court.” 

With respect to the latter part of the inquiry suggested 
at p. 74, viz. when may the cause of action be said to 


y; 26 L. J., C. P. 39, 


; Robertson v. Gunning, ib., 
v. Davies, L, M. bP oe, ‘which was an action against 
"Patent f. M3. #9 (9) 8 Bach. 051, — 


. 


y, 11 Exch. 1. See Minor 


A 


~ 
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"ihe ies ethan tonic eakeapinte Wk consisting of 
various items go connected together as to form one cause 
of action within the rule laid down in Grimbly v. Aykroyd, 


‘ and stated at p. 54, and any one such item arises within 
‘ the jurisdiction of the Court within 


ich the defendant 
dwells or carries on his business at the time ‘of action 
brought, it is settled that the Superior Court has no con- 
current jurisdiction under 9 & 10 Viét.c. 95, s. 128 (r). 
In Bonsey y. Wordsworth (8), the plaintiff sued in a 
Superior Court to recover inter alia the’ balance of a bill 
for’ butcher’s meat supplied by him to the defendant. 
The plaintiff resided and carried on his business at U., 
within the jurisdiction of the U. County Court.; the 
defendant resided within the jurisdiction of the W. 
County Court. Most of the goods supplied were ordered 
and delivéredl at U., where the plaintiff resided, but some 


of them, though ‘ordered there, were delivered to the 


defendant within the jurisdiction of the W. County 
Court. The question was, whether the claim could be 
considered as constituting one entire cause of action, 
whereof a part only arose within the jurisdiction of the 
W. County Court, so that the plaintiff might elect to 


bring his action for the whole in the Superior Court. , 


This question was decided adversely to the plaintiff by 
the Court of Common Pleas, on the authority of Grimbly 
v. Aykroyd and Wood v. Perry (t), which virtually decided 
that the words “ cause of action” jn the statute mean 


“ cause of one action,” and are not to be limited to an action 


upon one separate contract ; that, consequently, if any 
one item in a bill for the price of goods sold and delivered 


' arises within the jurisdiction of a County Court, the — 


cause of action. “in some material point” arises within 
that jurisdiction, and the Superior Court has not con- 
current jurisdiction under the 128th section of 9 & 10 
Viet. c. 95. The Court of Common Pleas further 


remarked, that “ though strictly and technically it is _ 


7 tran &.0., ore . he See Dodd™ 
Wt 3 gens 
® cases are cited ante, pp. 53, 54 
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: q - that a part only of a part of the cause of action, 
— vig. the delivery of certain joints of meat took place 


within the jurisdigtion ‘of the W..County Court, yet, 
as the whole is to be taken as one cause of action, a 


jurisdiction: of the W. County Court, and therefore that 


Court. had jurisdiction.” 


If the action be for goods -“ and delivered, proof of 


‘. the delivery within the jurisdictionpwould suffice to show 
that the cause of action arose there in “some material 


point,” so as to exclude the concurrent in of a 


* Superior Court (u). 


In Norman v. Marchwu« (x), the facts were as under :— 


- The plaintiff and defendant, who dwelt less than twenty 


a 


‘ action brought. 


is Price ‘stated in the agreement. 


' miles, apart, entered jnto a written agreement by which 


the former engaged to supply the latter with goods of a 
certain quality, and at a specified price. After a portion 
of the goods had been delivered, the defendant refused to 


take the remainder, on the ground that they were not of | 
the quality agreed upen. 


The plaintiff thereupon sued 
_the defendant in a Superior Court to recover the price 
of the goods delivered, and at the trial gave in evidence 


the’ written agreement which had been executed by both 


parties at a place within the jurisdiction of a+ County 
Court within which the defendant dwelt at the time of 


less than 20/. in respect of the goods supplied at the 
The plaintiff was held 
not to be entitled to costs; Parke, B., observing, that as 
the plaintiff relied upon the written contract, it was 
“impossible to say that the cause of action did not arise 


im some material point within the jurisdiction of the 


within which .the defendant dwelt.” 


: : Me i in an action by drawer against acceptor of a bill of 


change, it appear that the bill wasaccepted by defendant 


oa within, but delivered to the plaintiff out of the jurisdiction 


of the Court, the cause of action may be said to have 
arisen “in some material point” within such jurisdic- 


(%) Seo Kemp v. Clark, 12 Q: B. 647 ; post, Part-II > (a) 7 Fach, 728. 


material part of that cause of action arose within the . 


The plaintiff recovered a verdict for . 


* 


iis ete On ohne tr ik ees tee 


indorsee against drawer, if notice of dishonour weré given 
to the defendant within the district-of the Court (z), and 


' it would be immaterial whether such fact were known to 


the plaintiff or not (a). So, if mioney be lent out of the juris- 
diction, and the action be brought on an I. O. U., given 
within the jurisdiction f a County Court, it is clear that 
the plaintiff suing in a Superior Court would not recover 
costs (b); and, if the action be for goods sold and delivered, 
proof of the delivery within the jurisdiction would suffice 
to show that the cause of action ‘arose there in “ some 
material point,” so as to exclude the concurrent jurisdic- 
tien of a Superior Cotrt (c). 

' Srdly. The 128th section of the County Courts Act 
contemplates the case of a party ‘dwelling or carrying on 


' his business ” (d) at some fixed place, for at least a certain 


time, however short; and, therefore, where the defendant 
held the office of deputy sealer in the Court of Chancery, 


- and followed the person of the Lord Chancellor, perform- 
‘ing his duties partly at Westminster Hall, partly in. the 


House of Lords, and partly in Lincoln’s-inn, and, when the 
Lord Chancellor was not sitting, at the Great Seal Patent 
Office, Chancery Lane, the case was held not to be within 


* the meaning of the above section of the Act (e): 


So, it has been held under the 10 & 11 Vict. . 71, 
that a clerk in the Admiralty, who goes d&ily to his office 
in the City of London, cannot be said to carry on his 
business within the limits of the City (f). And a clerk to 
the Privy Council does. not carry on his business at the 
Privy Council Office, so as to fall within the — of 


‘ (9) Refi xe Miter, ye C. P. 278; Churchill v. Gardner, 7. R. 596. 


a) uh Lang, J, Q ie thal ing at 
J v. supra 
Bein vg, 2a Oi 
Sat Oi 13.9 p35 po, ac 
eaning of the ex m “ carrying on business,” which 


. J., Q. B. 10. 
lann, 5 Exch, is; 8. C19 L, J., Exch, 151, onanties 
v Learmonth, 19 19 L. J, @ B. 10, See Smith v, Hurrell, 10 B. & ©. 542. 
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the 9 & 10 Vict. c. 95, s. 128 (g). Nor could the foreman 
at a haberdasher’s shop be said to carry on business 
there, merely because he attends to the shop, and does 
what he is employed to do by his master (h). As illustrat- 
ing the meaning of the phrase “ carry on business,” 
Mitchell v. Hender (i) may usefully be consulted. 

Messrs. P. & Co. kept a receiving-house in U. Street 
_ within the jurisdiction of the County Court of S., and 
received goods there as agents for the defendants and 
_ othér railway companies to hein he by their 


respective railways, and gave receipts in the names of the 
Companies., It was held that the\defendants did not 
carry on business within the jurisdiction of the County 
Court of S., within the 9 & 10 Vict. ¢. 95, 8! 128 (h). 
Lastly. It will be remiarked, that, under section 128, 
“ Where any officer of the County Court shall be a party, 
except in respect of any claim to ariy goods and chattels 
taken in execution of the process of the Court, or the pro- 
ceeds or value thereof,” the plaintiff may elect to sue either 
in the Superior or County Court, this provision being in- 
_ serted in the above clause of the Act, in order, as observed 
by Erie, J. ()), that there may be no “suspicion of justice.” 


> Remarks as to 13 & 14 Viet. c..61, s. 11; and 19 & 20 
Viet. ¢. 108, 8. 30.)—With reference to the 13 & 14 Vict. 
¢. 61, s. 11, which will be found - at p. 72, it has been 
held, that the word “ recover,” used in this section, i is not 
to be restricted to a recovery by verdict merely, but must 
be understood as synonymous with “ get in the action,” 
_ and extends therefore to a recovery upon a writ of i inquiry 
-, after judgment on demurrer (m). 
It has moreover been expressly decided that the effect 
of the 19 & 20 Vict. c. 108, s. 30, is to put judgment by 
default in an action of contract on the same: footing as 


v. Kay, 6 Exch. 386; & C., nom, Glennie Delmar, 1 1. 
fy oe 402, which was decided under the 60th section of the 9 and 10 


e. 95, 3. 
Per ife, B., 8 Exch 388. (i) 28 L. J., Q. B. 278. 
Minor v. London and North Western Railway Co., 26 L. J, C. P. 


| 99;8.0.10.B,N.8.325.  () Mann v, Buckerfeld, 2. M. & P. 60. 
) Prew v, Squire, 2 L. M. & P. 346 


79 


baci 


KE JURISDICTION OF THE CouRT, 
judgment after verdict had previously stood. Conse- 
quently, when a defendant suffers judgment by default in 
an action of contract, in a case where the Superior has a 
concurrent jurisdiction with the County Court, the Court 
or Judge is bound to give the plaintiff his costs (n). In 
the case of a judgment. by default, however, the plaintiff, 


_ recovering less than 5/. in tort, is nevertheless entitled 


to his costs, by the express words of the 13 & 14 Viet. 
©. 61, s. 11 (0), and a plaintiff will thus be entitled to his 
costs, although on‘a writ of inquiry after judgment by 
default he recover only nominal damages (p). Sear 

With reference to either of the statutory provisions 
just adverted to, it may of course, as regards the plaintiff's 
right to costs, be most-material to examine closely the true 
nature of the cause of action put forward by him, with 
a view to determining whether it is founded in contract 
or in tort. Thus, in Legge v. Tucker (q), the declaration 
stated that the plaintiff, at the defendant's request, 
delivered to the defendant, then being a. livery-stuble 
keeper, a horse of the plaintiff, to be by him taken 
due and proper care.of, and to be kept in a separate 
stall in the defendant’s stable, for reward to the defend- 
ant to be paid by the plaintiff in that behalf. The 
declaration then alleged that the defendant accepted the 
care, and custody of the horse upon the terms aforesaid, 
yet would not “take due and proper or any care thereof, 


"or keep it in a sgparate stall as aforesaid,” and by means 


of the premises the horse was injured and kicked by 
other horses and the plaintiff damaged. To this decla- 
ration the defendant pleaded, 1st. Not guilty; 2ndly. A 
denial of the delivery of the horse to the defendant on 
the terms alleged in the declaration. Issue having been 
joined on these-pleas, a verdict was found for the plaintiff 
‘with 71, damages. No certificate was granted at the trial, 
and the Master having taxed the plaintiff his full costs, 
the Court granted a rule absoluté for reviewing the 


: Heard ¥. 1H. & N. 716, 718. . y 
{s) de Cipnas er Roberts 0 Bast 268. Reed v. 


2 Ante, p. 72. 
be 1H. & N. 500. 


hrubsole, 7 C. B, 680. 


taxation, the action being clearly founded in contract, not 
in tort. “Here,” remarked Watson, B., “a contract is 
stated by way of inducement, and the true question 


assumpsit.” fs 

Tt is clear under the 13 & 14 Vict. ec. @4, s. 11, that if 
there be an issue of fact, upon which a plaintiff suing in 
the Superior Court recovers an amount within the sta- 
tutory limit, and also an issue of law, upon which he 
obtains judgment, he will be deprived of the costs of both 


ae issues. This was expressly held in Abley v. Dale (n), 
under section 129 of 9 & 10 Vict. c. 95. 


Lastly, with reference to the 13 & 14 Vict. c. 61, 8. 11, 
it has been expressly decided that the amount “ recovered,” 


and not the amount of the claim when reduced by pay- 


ment, tender, or set-off, is the criterion to guide the 
Taxing Master as to allowing or disallowing the plaintiff's 
costs ; and where he sees that the sum recovered is under 
201. in contract or 51, in tort, and there is ho certificate 
and no rule or order under the 15 &. 16 Vict. c. 54, 8. 4, 
he is not to allow the plaintiff any costs (0). 


4 


ae 
Fudge’s Certificate for Costs under 1% & 14 Vict. c. 61, 


+ @12)]—Under this (12th) section, it will be remarked, 


_ two cases are specified, in which the Judge or presiding 


officer at the trial may certify for costs: 1st, Where it 


appears to him that the cause of‘ action was one for 
which no plaint could have been entered in a County 
Court. 


* 2ndly. Where it appears to him that there was a suf- 


- ficient reason for bringing the action in the, Superior 


: f 


2) See Williamson v. Allison, 2 East, 452. ‘ 
(m) See Broom's Comm. pp. 677 et seq. where the nature of a tort flowing 


from or connected with breach of contract is examined. 
= bm 11 GB. 889; & C21 L. J. C. P. 104, 
ce A vs 18 ©. B. 261; S$. 0,25 L.J., C. P.202, fee 


ir." ick, 5 E. & B950; S&C, 26 L.J.,Q. B.128; Levi v. 
22 L. J., Q. B. 311, cited post, p. 84. Rumley v. Irwin, 18 C. B. 312. 
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the 18th sect. (v); and this decision is now applicable with 
reference to the 4tli section of the 15 & 16 Vict. c. 54. 
If, therefore, parties consenting to an order of reference 
intend that the arbitrator should also make his award as 
tothe costs, a clause should be inserted, giving him’ power 
4 _ to certify, not merely as a Judge at Nisi Prius, but also as 
a Jadge at Chambers. So that he may have the full 


action. of contract, thé amount claimed were ‘reduced by 
part paymént below 20l., the ‘plaintiff would, under 


f of | 2 
ordinary circumstances, get no costs ; but if the proo _ power which can be exercised under he provisions of the 
3 part payment involved difficult investigations, the Judge |  — Gounty Court Acts. 
g cm set the matter right by granting his certificate (p). ee aie . 
Es The Judge's certificate may, it seems, be given at any Application for Costs. where Judge at Trial has not . 


time before the taxation of Costs (q). ', certified.|—In order to get his costs under the 4th sect. 
" In a recent case, the Court of Queen's Bench held that " of 15 & 16 Vict. c, 54, the plaintiff may, in the first 
a an might ven on the Ist of June, the trial heving-_ , instance, apply either to the Court or to a Judge at 
: taken cham the: preceding Somersetshire Spring’ “ Chambers; in which latter case, either party dissatisfied 
: Assizes(r). The presiding officer on a writ of trial has no _ with the Judge's decision may afterwards appeal to the’ 

power, however, to certify for costs after he hes returned Court in manner presently mentioned. . The application 


a _ the writ (s). _ at Chambers must be made in the usual way, by sum- 
a And although the words of the 12th sect. canfine the ‘ons; and the regular course, as remarked, under s. 13 
. api to cases, in which “less than” 20/. or of the former Act, by Pollock, C. B. (w), is, that, “ if the 
51. respectively is recovered, those words must be under- ‘attorney of the party summontd intends to dispute the 
a stood as equivalent to “not exceeding,” used in the » facts upon which the application is founded, he should 

‘Préeding section (f). require his antagonist to make an affidavit of such facts, 


It is important to observe that the Judge’s power to 4 


and then answer it. If he does not pursue this course, 
5 certify at Nisi Prius under the 12th sect., differs mate- 


+ tHi'facts must be taken as admitted.” The application 


rially from the power possessed by the Court or a Judge accordingly need not be supported by affidavit, unless the 
’ to make a rule or order for costs under the 13th; the — facts are controverted by the defendant. 
Judge at Nisi Prius having no power to certify that there ____ The plaintiff must, however, show to the satisfaction of 
a was any “concurrent jurisdiction” (wu). Andwhere the cause _ the Judge (x)—either that the cause of action is one. in 
4 was referred at Nisi Prius, and the power of certifying which concurrent jurisdiction is given to the Superior 
as a Judge at Nisi Pritis was, by the order of reference, - Court under the 9 & 10 Vict. ¢. 95, s. 128,— 
oy - given to the arbitrator, who failed to certify: it havc held, s —or is not within the jurisdiction of the County Court,— | 
. that a Judge at Chambers might nevertheless certify under » —orthat the action has been removed therefrom by 
certiorari,— 
wt t, Dal 1G a0 8.0, tLe — —or that there was sufficient reason for suing in the 
Tharratt v. 6 Exch. 187 ; & C., 20 4 4 Exch, 189. [ nanewiog Court —(y) 
Bena Thame 30 J., Q. B. 378; SC, 6 E. & B. 683. : : 
x y. Pry, } Hh & B. 718. 10) Power v. Jones, 6 Exch, 121,128. 
®) Garby v. 7 Exch, 591; & 0, 21 E. J., Exch. 160. 2p toeke tea Gene te : 
™) Sharp v. Bhs Ta 8; Mee ©, doom, 18 1. T maar" Growland’ Gao ahd Coke Co, 11 Bxch, 1) 8 0, 24 
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The onus of establishing his right to costs being now 
thrown upon the plaintiff (z), ex. gr. of showing that the 
defendant does not carry on his business within the limits 
' of the jurisdiction of the Court, although slight evidence 
of the fact will suffice to call upon the defendant _ 
affidavit distinctly to ‘negative it(a). The Court in Banc 
may, in such a vase, revise the Judge’s order allowing 
plaintiff his costs (b). And the Court or Judge will be 
bound to allow-the plaintiff his costs, on being satisfied 
that the case in question really falls within any one, of 
‘the four classes of cases just mentioned (c), or, as already 
stated, if it fall within the provisions of 19 & 20 Vict. 
¢e. 108, s, 30 (d). 

If the case go before the Master for taxation, and an 
objection be put forward by the defendant, that the plain- 
tiff is disentitled to costs under the County Court Acts, 


the Master would properly decline to take. notice of a — 


fact which, if proved, would bring the case within the 
 goncurrent jurisdiction of the Superior and County 
Courts—ex. gr. that the plaintiff dwells more than 
twenty miles from, the defendant—the case being primd 
facie within the prohibition of the Acts. Under the 
circumstances supposed an application should be made 
to the Court or a Judge on behalf of the plaintiff for his 
costs (¢). In one case it was held that such an applica- 
tion might be granted in fayour of a plaintiff who had 


delayed making it for eleven months—this delay being in — 


‘mercy to the defendant (/). 
. If the Judge at Chambers either adjudicates upon the 
plaintiff's application, or indorses “no order” upon the 


(2) Per Lord C. J., Latham v. Spedding, 2 L. M & P. 382; 
J mM v, Paterson, 2 L, M. & P. 684. : 

@ ¥ 14 C. B. 678, Springbett v. King, 1 H. & N, 662. 

(0) Td. s 


. Harrison, 6 
under the 18 & 14 Vict, 61, s.°13, now repealed. 


bh 
$ 
s 


 M'Rae, 22 L. J. Q. B. 811. 
Tania v. Gorduer, 8 Back, 661; & 0, 22,L, J., Ex. 253; Morris v. 
Bosworth, 2B. &B.213; 8. ., 22 L. J., QB. 276. 
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summons, which is indeed tantamount to dismissing it,. 
it is open to the party aggrieved by his decision to apply 
to the full Court; but such application, being in’ the 
‘nature of an appeal from the Judge, ought to be made 
within a reasonable time, and, under ordinary circum- 
stances, in the Term next ensuing after the summons has 
been heard (y).’ In support of the motion, affidavits in: 
addition to those adduced at Chambers may jin the 
Exchequer (though not, it seems, in the Queen’s Bench 
or Common Pleas) be used (h). 

At all events, the ordinary rule will hold in these cases, 
that where a “statute gives a party power to apply to a 
Judge or the Court, and he makes his election to take the 


Judge's opinion, he must abide by it, or at all events he 
_ ¢an.only make an application to the Court by way of 
‘appeal,” and within a reasonable time. . 


In regard to the question, within what time must the 
application just referred to'be made to the Court in 
Banco ? divers decisions have been given. On the 26th 
May, 1851, a Judge at Chambers made an order dismiss- 
ing a summons by the plaintiff for costs, the Court of 


_ Exchequer having decided that the 13 & [4 Vict. c. 61, 


18, was permissive only, and not imperative upon the 


Judge ; however the Court of Common Pleas having in 
Michaelmas vacation come to a different decision, an 


_ application for costs was made by the plaintiff to the full 
Court, in Hilary Term, 1852; but it was held to be too 


late. “The Court,” said Coleridge, J., “ must act on the 
general rule, that a party complaining of a decision of a 
Judge at Chambers must come speedily” (i). The ‘case 


_ just abstracted has been distinctly recognised (k). It 


seems, however, only to have settled that an ‘appeal 
against a Judge's order for-costs must be made speedily, 


nf’ Meredith v. Gittins, 18 Q. B. 257. See Griffin v. Bradley, 6 ©, B. 
Stokes v. Grissell, 14 C. B. 678. . . 
) Sanderson v. Procter, 10 Exch.189; Hawkins y. Akvill, 1.L, M. & P. 
# commenting on Peterson v. Davis, 6 C. B. 235, 245. See Pike v, Davis, 
& W. 546; Lloyd v. Gregory 19 L. J., Exch., 283, 
() Orchard v. Moxsy, 2 KE. & B. 206; 8. C., 16 Jur, 124. 
a? Per Our. Reid v. Gardner, 8 Exch. 654; Meredith v. Gittins, 18 Q. B, 
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and as‘a general rule within the term after the order is 


‘by a plaintiff (0. 

: Tin Aaplias ¢. Bilacionan (mi); the facts were thepe —The 
cause was tried on Nov. 15, and at the conclusion of the 
trial the plaintiff was, by direction of the Judge, held to 
bail, to answer a charge of perjury; upon which charge 
he was afterwards tried and acquitted at the Central 
Criminal Court ; the summons was taken out on Feb. 7; 
and under these civeumstantes the spplichtion was. held 


to havé been made within a reasonable.time. It may be: 


proper, however, to add that, in accordance with the ordi- 
nary practice, if on application thus made to the Court 
affidavits are produced in opposition, contradicting those 
on which the rale to show cause was obtained, the rule 
will be discharged (nm). And, after argument, a second and 


_ distinet application On sangeet of Whe antte snatten cannes 


be allowed (0). 


General Effect of 18 & 14 Vict. c. a es. LL & 12, 


_ 15 & 16 Viet. c. 4,8. 4, and 19 & 20 Vict. c. 108, 8. 30.) 
The general effect of the above four sections is, that 
‘where a plaintiff in the Superior Court recovers not 


more than 201. in an action of contract (except for 
breach of promise of marriage), or not more than 51, 
in an aétion~of tort (except for malicious prosecu- 
tion, libel, slander, criminal conversation, or seduction), 
he shall have no costs, unless (if the action be in con- 
tract), whether after a recovery by verdict or after judg- 
ment by default, the Judge certifiés under the 12th sect. 
on either of the grounds mentioned at p. 81, of unless: 
(if the action be in tort) the defendant suffers judgment 
by default. If, at the trial, the Judge does not certify, 
the plaintiff, in order to get his costs, must apply to the 
Court or at Chambers, under the 4th sect. of 15 & 16 


D, Morris v. Bonoorth, 2B. & B, 218; "ec macadan @ B 276. 
: 21 L. J., Exch. 78. 

n) Caterer v. Dean, 1 L. M. & P. 42. 

ons vy, Bllis, 7C. B, 1007, See Pocock v. Pickering, 21 L. J., 
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or Judge, one or other of the four grounds specified at 
p- 83; and if he succeed in doing om. he will, as’ a 


& matter of course; get his costs. 


‘A reference to the preceding pages wil further ‘show 
that, where the verdict at Nisi Prius is for'a sum below 


that which ordinarily carries costs, the Judge will, never- 


theless, certify for them where the amount claintted 
‘originally exceeded the jurisdiction of the County Court, 


_ but has been reduced by a set-off (p), unless admitted (q), or 


by a tender (r), or, it seems, by payment into: Court (8), 


though it is _— if so reduced by payment (ft) before B 


action brought. 
‘ Where the plaintiff suing in a Superior Court 
cabperens more than 20l. on contract, gn, 51. ii tort, his 
right to costs is in no way affected 1 the Conmng 
Court Acts. 

Lastly, we may remark that the general object of the 


Legislature in passing the County Court Acts hasbeen .).’, 
» “to provide competent tribunals for the trial of camses of . ; 


small value with greater speed and economy than was 
consistent with the constitution of the Superior Courts, 


and to impose a sort of penalty upon plaintiffs who. 


unnecessarily resort to the more expensive tribunal,” 


ioe. accordingly, “if the amount’in dispute is so small that 
Af it is not fit that it should be made the subject pf pro- 


- ceedings in the Superior Court, the plaintiff’ is treated as 
*a person who has done =n in heinging his ‘action 


there ” there " (u). 


) Woodhams v. Newman, 7 C. B. 654; Beswick v. Capper, Id. 669. 


(p) 
@) Ante, p. 51. 
Crosse v. Seaman, 11 C, B, 624; S..C.,2 L. M. & P. 273. See Nurdin | 
a 


5 Exch. 738; &. C., 1 Made B: 617 ante, p. 52, 
v. Jones; 6 Exdh, 121. “a v. Bly yh AE, 21. 
Turner vy. Berry, 5 Exch. 858 ; AO) wins See Hud- 
x Farad, 9 6:3 626; 8.1 et nO P 


(u) Per Maule, J,, v. Dale, 11 


Vict. c. 54, establishing, to the satisfaction of the Court” 


~ 


<> 


Sxcr. 4.—Prohibition. 


When Prohibition will lie to County Court:|—If, in 
contravention of principles discussed in the preceding 
pages, the County Court entertains a matter out of or 
exceeding its jurisdiction, the proper remedy is by writ of 
; tion; which is a writ of right but not of course— 

= that is to say, where a party has established the facts 

a upon which he founds his application to the satisfaction 

: + of the Court, lie is entitled to the writ as of right (x). 

4 The facts to be established before the writ will be granted, 

|. + must show that the inferior Court has assumed to- act 

. , either without jurisdiction or beyond the limits thereof (y). 


ig the ground that, in deciding what it was competent to 
4 him to degide, he has made a mistake in point of law (2). 
q ‘  "- As remarked by Coleridge, J., it will never issue where 


writ of Prohibition it must, in general, be shown, that 
the inferior Court has exceeded, or is about to exceed, its 
a The remark just made may be illustrated by the follow- 


cases :— ‘ 

ia _ Where the plaint, as explained by the particulars, was 
a. _ for false imprisonment, and there were circumstances in 
the ease which would properly have been the subject of 
an action for malicious prosecution, a Prohibition to the 


Per Martin, B., Jackoon v. Beaumont, 11 Exch, 803, citing Per Lord 
Pe FY yw ty eae yy akg lee 
(y) See the ep ONS Se — 
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It clearly will not lie to the Judge of a County Court, on. 
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Judge entertaining the case was refused, even though 
in his judgment he had used expressions as if he were 
giving damages for a malicious prosecution as well as for _ 
the trespass; any objection arising from this mode of 
‘treating the case being, if available at -all, ground for a 
new trial, or for an appeal, but not for a Prohibition (b). 
Where, on summons in the County Court, the defendant 
pleaded judgment recovered and execution issued for the 
game claim, and the plaintiff admitted the truth of the 
plea, but’ the Judge nevertheless decided in ‘his favour, 
the matter was held to be within the jurisdiction, and a 
Prohibition was accordingly refused (c). 
A plaint in the County Court for- 201, damages was 
removed by certiorari into the Superior Court, and another 
 plaint, including «the same cause of action, but laying 


"™ the damage at 5/1, and therefore not formerly removable 


by certiorari (d), was then immediately entered: Rolfe, B., 
‘ held, that he had no jurisdiction to grant a writ of Prohi- 
bition, and discharged the rule, the plaintiff undertakin 
not to proceed with the first action (e). 
Where, on the face of a plaint in the County Court, the 
subject ‘matter stated is clearly within the jurisdiction of ° 
the Judge, the Superior Court will not, on motion for ‘a 
Prohibition, interfere to review his decision, the affidavits 
onfficting as to the fact upon which his jurisdiction de- 
pends (f). Where, however, the title is alleged to’ come in 
ion in the County Court, a Prohibition will lie af the 
by erroneously holding it not to be in question, 
give himself jurisdiction (y). ae 
_“ Tt is indeed,” as recently observed (h), “a general rule , 
that no Court of limited jurisdiction can give itself juris- 
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decision on a point collateral to the 
pease des, sngore the limit to its jurisdiction 
depends; and however its decision may be final on all par- 
ticulars making up together that subject-matter which, if 
true, is within its jurisdiction ; and however necessary, in 


whether some collateral matter be or be not within the 


| be open to inquiry in the Superior Court.” 
Be ek Be ts ch calor wth jute 
por ce, oa easter Re I 
matter is brought before him as having arisen within i 
‘ume party charged contends that it arose in 
q _ another hundred, this would clearly be a collateral matter 
4 independent of the merits; on its being presented the 
Judge should not i y forbear to proceed, but 
should inquire into the truth or falsehood of the question 
thus raised, and for the time decide it. He will then 


according as he finds on that point. His decision, how- 

ever, upon this preliminary point will clearly be open to 

‘ examination ; and if he has improperly either foreborne or 
proceeded on the main matter in consequence of an error, 

the Superior Court will grant a Prohibition to correct his 

The Jedgo of « County Court cannot, theo, giv himsl 
jurisdiction, nor can a total want of jurisdiction be cured 

by assent of the parties (k); yet if, at the hearing, the 
defendant makes no objection to the jurisdiction, and 

suffers the Court to act, without protest, down to actual 
payment of damages and costs, it will then be too late to 
apply for a Prohibition (). And the acceptance of costs 

y under a Judge’s order, which otherwise would not have 
been payable, is a waiver of any objection to the order on 

» the ground of want of jurisdiction (m). A party, however, 


(0 Juige. 9 Hach. 140 See Re Bowen, 21 L. J.,Q. B. 10, aud cases 
Tense, Owen, 6D. &L, 000; & 0, 18 L J.,Q B. 8. ' 

0) Ya 

m, 


. Palmer, 6 D. & L. 288. 
Tinkler v. der, 4 Bach. 187'; 8 0., 18 L, J., Exch. 429. 


many cases, it may be for it to make a preliminary inquiry - 
limits, yet upon this preliminary question its decision 


either proceed or not with the principal subject-matter, 
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objects that the County Court has no jurisdiction to 
determine a plaint, does not waive his right to a writ of - 
Prohibition by obtaining from the Judge the statement of 
ease for the opinion of a Superior Court (n). And where 
the parties to a plaint in the County Court appeared 
before the Judge, and consented to a reference without 
objecting to the want of jurisdiction; but one of them 
the defendants).during the progress of the reference ‘ 
objected to the jurisdiction of the arbitrators, on the 
ground that the title to land was in question, yet the 
_ mbitrators nevertheless proceeded with the reference, it 
was held that a Prohibition might go (0). 
It has been said (p) that “a Prohibition will be When Pro- 
issued after judgment only where the matter is apparent ; bition 


. issue 
“that is, where the want of jurisdiction’ appears on the at mnie 


‘% and not where it is made to appear aliunde.” ™"* 
7 —otheaal even where the defect of jurisdiction does 
not appear on the face of the proceedings, a Prohi- 
bition has issued: to the County Court after judgment. 
_ This portion of the subject has been explained by 
" Goleridge, J. (q), 28 follows :—There is, remarks that 
learned Judge, reason for refusing the writ after judg- 
ment when the procetdings set forth the detail of the 
matter, and the party has the opportunity of moving 
_ before judgment ; if under such circumstances he chooses 
_ towait and take the chance of judgment in his favour, he 

~ may be held incompetent to complain of excess of juris- 

Bs if judgment is against him. This principle may,’ 
ay » be departed from where the defect is apparent 
om the face of the proceedings below, because the com- 
* Plaint in that case does not rest on the evidence of the 
_ tomplainant ; and if such a defective record were allowed 
_ f remain and to support a judgment, it might become a 


: Knowles v, Holden, 24 1, J., Exch. 223, 
fer. Per Wilde, ©. J., beagle Willey, 1 L. M. & P. 284; but the in- 
tel Lo Peesatine above ed does not appear in the report of S. C., 
” . . 
2 . 


a ©) Root Beaumont, 11 Exeh. 300 ; 8. C. 24 L. J., Exch. 301. 


2 
L. M. & P. 51 ; 
(@ Marsden v. Wardle, 3 E. & B. 695; 8. 0, 23 L. J., QB. 263. : 
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precedent, and that which was in truth an excess of juris. 


diction .might be considered to have been held to be 
legal. “But this principle has no application to the 
County Courts. The proceedings there do not show the 
matter in any formal way ; the excess of jurisdiction may 


_ depend only on the defence set up orally by the de- - 


fendant, and may only appear in the course of the trial, 
-and judgment may follow almost as soon as the defence 
is understood. Under such circumstances there would be 
no opportunity of moving for a Prohibition before judg- 
ment, and unless the motion was allowed after judgment, 
the excess of jurisdiction would be without redress” (7). 
A Prohibition cannot, however, go after execution has. 
been completed, the reason being, that there is then no 
person to be prohibited, and possession is never taken 
away or disturbed by Prohibition (s). But it seems that 
' a Prohibition will go to a County Court after seizure of 
the defendant's goods by the High Bailiff in execution 
upon the judgment, and whilst they are still in hand (‘). 
'The- application for a writ of Prohibition may of course 
how De made to any one of the Superior Courts at West- 
M” sninater sitting in Bane, and the 13 & 14 Vict. c. 61, 
8. 22, expressly enacts, that it shall be lawful for any 
Judge of any of her Majesty's Superior Courts of Com- 
mon Law at Westminster, as well in Term time as in 
Vacation (u), to hear and determine applications for writs 
of Prohibition directed to the Judges of the County 
. Courts, and to make such rules or orders for the issuing 
of such writs as might have been made by the Court; 
and all such rules or orders so made by any such Judge, 
shall have the same force-and effect ## rules of Court for 
such purposes now have ; and such writs shall be issued 
by virtue of such rules or orders, as well in Term time 


P Marsden v. Wardle, supra, citing Owen v. Jones, 
DTT ee LE GOES. Thompeon ®. Ingham, 14 Q. B.710; 
9 L. J., Q B. 189. 
wo) Peele 1L.M. & P. 288; Hall v. Norwood, 1 Sid. 165; Ar- 
t, Robinson v. Lenaghan, 5 D. & L. 713; 8. C., 2 Exch, 333. 
Guns + Willey, 1 L. M. & P. 280, See Jones v. Owen, 5 D. & L. 


oma) & See Wright v. Gattel, 18 Beav. 81. P 
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in Vacation: Provided always, that any rule or order 

made by any such Judge, or any’ writ issued by virtue 

thereof, may be discharged or varied 6r set aside by the 

Court, on application made thereto by any party dis- 

satisfied with such rule or order(x). The application to 

_ the Court under this section should, however, be.made 

before the end of the Term next following the date of the 

order ('). 

_ The application for a Prohibition must be supported 

+ by affidavits; and where the matter alleged appears 

 gufficient to justify the Court or Tudge i in interfering, the - 

writ issues, commanding the inferior Judge not to hold, 
_ and the party not to prosecute, the plea. The recent 
statute 19 & 20 Vict. c. 108, s. 42, moreover, abrogates 
"the pleadings in Prohibition when directed to the County 
 @ourt, enacting that “when an application shall be made 
to a, Superior Court or a Judge thereof for a writ of 
* Prohibition to be addressed to a Judge of a County 
Court, the matter shall be finally disposed of by rule or 
order, and no declaration or farther reonting || in 
_. Prohibition shall be allowed.” 

» Moreover, the granting by any of the eile Courts 
_ or by any Judge thereof of a rule or summons to show 
- @ause why a writ of Prohibition should not issue to a 

County Court, will, if the Superior Court or a Judge 
thereof so direct, operate as a stay of proceedings in the 
- ¢ause until the determination of such rule or summons, 
or until the Court or Judge shall otherwise order (2). 
_ Whilst the rule or summons is thus pending, the Judge 
_ of the County Court must from time to time adjourn the 

Nf Ising of the cause to such day as he shall think fit, 

. until such determination be given, or until such order be 

made; but if a copy of such rule or summons be not 

‘ served by the party who obtained it on the opposite party 

and on the Registrag of the County Court two clear days 
before the day fixe for the hearing of the cause, the 


: es (a) 13 & 14 Vict, 0. 61, 8. 22. 


S (y) Jordan v. Wilcoxon, 3 K. & B. 193. 
S (2) 19 & 20 Vict. c. 108, s. 40. 


ils of Ge Constantive np, te his discretion, order 
the party who obtained the rule or summons to pay all 
the costs of the day, or so much thereof as he shall think 
fit, unless the Superior Court or a Judge thereof shall 
have made some order respecting such costs (a). 

The application for a Prohibition to the County Court 
may be either ex parte or on summons (}) ; if granted by 
a Superior Court or Judge thereof, on an ex parte appli- 
cation, the party who obtained it should lodge it with the 
Registrar, and give notice to the opposite party that it 


has issued two clear days before the day fixed for hearing 


the cause to which it shall relate ; if he omit to do 80, the 
Judge of the County Court may, in his discretion, order 
him to pay the costs of the day, or so much thereof as 
the Judge shall think fit, unless the Superior Court or a 
Judge thereof shall have made some order respecting 
such costs (c). 

If the Superior Court or Judge at Chambers refuse to 
grant the writ, it is expressly ted (dj that no other 


Superior Court or Judge thereof shall grant such writ; 


the right of appealing from the decision of the Judge to 
the Court in Banc, or of making a second application 
for the writ to the same Superior Court or a Judge 
thereof on grounds different from those on which the first 
application was founded, remaining unaffected. 

A writ of Prohibition’ will not, unless under peculiar 
circumstances, be granted on the last day of Term (¢); 
for, if 80, the opposite party would have no opportunity 
of answering the rule. 

It has been held, that a writ of Prohibition, issuing 
out of Chancery, is a “proceeding” within the 12 & 13 
Vict., c. 109, s. 44, and may be set aside by the Superior 
Courts of Common Law where improperly issued (/). 

Where a writ of Prohibition was issued out of the 


: Petty Bag Office of the Court of Chancery in Vacation, 


© 19 & 20 Vict. 0. 108, ». 

f) Bee Jordan v. 3E&B.19 

¢) 19 & 20 Vict. 0 108,041. (d) 19 & 20 Vick o, 108,'s, 44. 
e) Thorne v. Simmons, 9 C. B. 

Baddeley v. Denton, 4 Exch. 608; 8.0.11, M. & P. 172, 
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- upon an ex parte affidavit, without leave of the Court ora 
Judge, and disclosed upon the face of it no sufficient 
ground of Prohibition, the Court of Queen's Bench set it 
aside accordingly (9). 
__ A-writ of Prohibition may go to restrain the County 
_ Court Judge from proceeding as to one breach of a 
 contract—such breach not having occurred within his 
jurisdiction (h). 
The Forms of Orders for costs of the day, under | 
gs. 40 and 41 of 19 & 20 Vict. c. 108, applicable as well 
where a writ of Certiorari as where a writ of Prohibition 
has been granted and the requisite steps have not been 
duly taken by the party obtaining it, will be found under 
- the title “ Certiorari,” post, part ITI. ‘ 
Still v. Booth, 1 L. M. & P. 440. 
¢ Waleh v. Ionides, 1 B. & B. 383 ; 8.0, 28144, Q. B. 187. 


PART I. 
PROCEEDINGS BY PLAINT AND SUMMONS. 


—_e— 


CHAPTER I. 
The Parties to the Suit. 


Parties to the Swit.|—Before entering upon the regular 
course of proceeding by Plaint and Summons, it will be 
proper to notice some few peculiarities with reference to 
the parties who may sue or be sued before the County 
ye first place, then, as regards suits by husbanl 
and wife, the 96th Rule of Practice provides, that in case 
of nonjoinder or misjoinder of the wife, the summons 


‘may be amended at the hearing, as pointed out in 


TV. of this Part; a reference whereto will show 


- that a County Court Judge has very extensive powers in 


regard conferred upon him. 
chee. ¢. 95, 8. ae extended by the 
13 & 14 Vict., c. 61), empowers any person under the 
age of twenty-one years to prosecute any suit in the 
Court for any sum of money not greater than 
50l., “which may be due to him for wages or piece-work, 


or for work as a servant, in the same manner as if he . 


were of full age,” that is to say, without the intervention 
of a prochein amy or next friend, as requisite in the 


Sustiee- 0 Actions by tented generally © 
Broom’s Comm. 30— the reader is referred. The 
aon andikan cmheie eter special reference to proceedings 
the County Court. : 


Superior Courts, and as necessary in the County Court 
where the subject-matter of the claim does not fall within 
the words of the above seétion. 

Having reference to proceedings by or against an 
infant in the County Court, two Rules of Practice have 
been framed; of these Rule 5 directs, that where an 
infant applies to enter a plaint for any cause of action 
(other than for wages or piede-work, or for work as a 


f servant), he must procure the attendance of a next friend, 
at the office of the Registrar at the time of: entering the © 
plaint ; and no plaint shall be entered until the next ; 


friend has undertaken, in the form below set forth, 
to be responsible {pr costs. 

The same Rule further provides, that, on entering into 
such undertaking as last mentioned, the next friend of 


_ ‘the infant plaintiff shall be liable. in the same manner 


_ and to the same extent as if he were a plaintiff in an 
ordinary suit ; and the cause shall proceed in the name 


» of the infant by such next friend, and the undertaking 


shall be filed by the Registrar; but no order of the 
Court shall be necessary for the appointment of such 
next friend. : 

‘ If, moreover, the plaintiff fail in, or discontinue his 

+ suit, and do not pay the amount of costs awarded by the 
"Court to be paid by him ta the defendant, proceedings 
may be taken for the recovery of such amount from the 
next frichd as for the recovery of any debt ordered to be 
paid by the Court (b). 


Undertaking by next friend of Infant to be responsible for 
i Defendant's costs. 
os 


_ Inthe County Court of ’ ’ holden at 
the . 


(4) Rule 5. 


H 


97 


order, all such costs of such cause as tl 
te parma eng adhe tk OD I will: forthwith 


pay the same to the Registrar of the Court. = i! 
- gas : day of i 
a Rete ae ~ @igned) 
i 4 


defendant, and where such defendant appears at the , 
os hearing, and names a person willing to act as —. 
is and who then assents so to act, such person — 

pointed guardian accordingly ; but if the defen 0 
bes name a guardian, the Judge may appoint SS 
‘in Court willing to become guardian , or in de sr - 
such person the Judgé shall appoint the Registrar ve “ 

' Court to be guardian for the infant, and the cause | ce 
proceed thereupon as if another person had been — 
guardian, and the name of the guardian appointed s 
be entered in the form in the Schedule, and no respon- 


sibility shall attach to the person so appointed guardian — 


‘ 


at the instance of the Court. ep ; 
a The Form of the Order for appointing a guardian of 
an infant defendant, whether named by him or not 
> riamed, is as under :— 


a | Order appointing Guardian named by Infant 


Defendant. 
"Tn the County Court of holden at 
cae - Betwoon A.B., Plaintiff, 
a and 
} ©.D., Defendant 


Whereas now, at the hearing of this cause, the defendant, 
: : ei i in Court, and names 

7 z re gee pir tips ian , who now assents to act as 
P such guardian, I do therefore hereby appoint: him to be guardian 
of the defendant in this cause. 


Given under the seal of the Court, this day of 
186 . 


Judge of the Court. 


) Again, Rule 89 has reference to the case of an infant 


‘ty 
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Order appoihting Guardian of Infant Defendant where a 
Defendant does not name a Guardian. ee 
No. ‘ : 
" the County Court of holden at 


Between A.B., Plaintiff, 
and ite 
ee ©.D., Defendant. 
_ * Whereas’ now, at the hearing of this cause, the defendant, 
being an. infant, appears here¥in Court, and does not name a 
guardian, I do therefore heréby appoint 
to be guardian of the defendant in this cause. 


Given under the seal of the Court, this dity of 
185. ‘ 


Judge of the Court. 


It has been expressly decided that a corporation may Corpora- 
be sued in the County Court (d). tion, 


By virtue of 9 & 10 Vict. c. 95, s. 65, and 13 & 14 Vict. 
¢. 61, s. 1, the jurisdiction of the County Court extends 


tothe recovery of any demand not exceeding the sum of 


501, “which is the whole or part of the unliquidated Partner- 
balance of a partnership account, or the amount or part" 

of the amount of a distributive share under an intestacy, Intestacy, 
or of any legacy under a will” the effect of the above Legacy. 
65th section apparently being to give, in the three cases 
mentioned therein, equitable jurisdiction to the County 

Court; that is to say, such jurisdiction as the Lord 
Chancellor would, under the circumstances indicated, 


_ have had (e). 


A partner may therefore sue his copartner in the 
County Court; and, inasmuch as a Superior Court of 
Common Law cannot inquire into unliquidated partner- 


_ ship accounts, such action would not in general be 


removable by certiorari issuing out of such latter Court. .  * 
A mere liquidated demand, however, although arising 
out of partnership transactions, is clearly within the 


@ ad v. The Crowland Gas & Coke Co, 11 Exch. 1; 8. ¢ 24, J., 


J., Q, B. 415. Sed vide per Pollock, C. B., 8 Exch. 208, 
: é a2 


— aglf) $20 per Lord Cumphelt, C. J., Fuller v. Mackay, 2B. & B.573; 8. c. 
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cognizance e Superior Courts; and in this' case a 
certiorari, bg ‘aueete attendant circumstances, would 
, Geen Danes roe left to’ executors in trust. to sell, 

and to divide the residuary estate amongst certain 
persons, it was held that an action lay in the County 
Court for a share of such residuary estate, as being a 
“legacy” within the 65th section (g). In connection 
with this section, the following cases also may be men- 


tioned: Where, in an action against an executor in the 


ourt, the defendant set up as a defence plene 
pase hee in answer to which the plaintiff gave in 
evidence a devastavit, it was held that the Judge had 
jurisdiction to try the case (h). Such Judge cannot, how. 
ever, entertain a question as to the validity of a devise (i. 
In Longbottom v. Longbottom (k), the facts were as follow; 
The plaintiff suing in a. County Court, claimed by his 
particulars of demand 171. 8¢., “ due from the defendant 
as administratrix of D., for that W. by his will bequeathed 
to D. certain freehold hereditaments, and also leasehold 
and other personal estate, on condition of D. paying unto 
the plaintiff 4s. a week during her life. And D., on the 
death of W., accepted the bequest, and entered into 
possession and enjoyed the aforesaid freehold and per- 
sonal estate, and duly paid the weekly sum during his 
life, but since his death the defendant, although she has 


possessed herself of the hereditaments, goods, &c., of D., 


to an amount more than: sufficient for the purpose, has 
refused to pay the plaintiff.” It appeared that on the 


O.921L. JExch, 4. 

, &P.515; 8 C. nom, Pears v. Wilson, 6 

, Strutt, 5 T. R. 690; Gibbon. v. Gibbon, 13 C. B. 
8. 


1 
Bay DEA 3 assets and become liable de bonis 
” propriia, a legatee after decree in an administration suit, cannot be allowed 
to the County Court and sweep away the assete of the testator, to 
udice of other claimants against the estate,” and an pees 
will ee ted to restrain him from so doing. Ratcliffe v. Winch, 22 L. J., 
ois. ‘ 


8. 58, ante, p. 46; Gibbon v. Gibbon, 13 C. B, 205; 


C.2FL. J, C. P. 104. But even | 
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death of D. the freehold estates so bequeathed as above 
mentioned descended to his nephew and heir-at-law, a 
minor. On motion for a Prohibition, the Court of Ex- 
ehequer held that the sum in question was claimed 


_ merely as a debt, no question as to title or as to the 
“validity of any devise, bequest, or limitation” under a 


will being involved, and that consequently the County 
Court had jurisdiction; but a certiorari was ordered to 
issue, on account of the legal difficulties in the case. 
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The proceedings by and against executors and adminis- Kxecutors 


trators will be specifically treated of in Part III, of this 


. work. 


and Admi- 
nistrators, 


There is no special statutory provision or rule of prac- Pauper, 


tice respecting the right to sue in Jormaé pauperis in the 
County Court ; but it seems clear that the County Court 
Judge has, under the 9-& 10 Vict. ¢. 95, s, 78, the same 
discretionary power as to ullowing a person to sue in 
forma pauperis which the J udges of the Superior Courts 
exercise (1); if, moreover, a plaintiff thus suing in a 
Superior Court recovers less than 201, in an action of 


_ debt, he will be deprived of his costs under the 13 & 14 
© Viet. c. 61, s. 11 (m). 


In order to avoid the inconvenience which would result Joint lia- 


from too strict a rule as to the joinder of ¢p-defendants, bility. 


the 9 & 10 Vict. ¢/ 95, s. 68, enacts, that where a plaintiff 
shall have ary demand recoverable under the “Act against 
two or more persons jointly answerable, “it’ shall be 
sufficient if any of such persons be served with process, 


and jndgment may be obtained’ and execution issued 
_ against the person or persons, so served, notwithstanding 


that others jointly liable may not have been served or 
sued, or thay not be within the junisdiction of the Court ; 
and every such person against whiony judgment shall have 
been obtained under this Act,‘and who shall have satisfied 


@) Chinn v. Bullen, 8 C. B. 447; 8.C., 19 L. J.C. P. Under thé 9 &10 
Vict. ¢, 95, . 78, in any case not expressly provided for therein or by the 
Rules of , it seems clear that “the. general principles of practice in 


» the Superior Courts of common law may be adopted and applied at the dis- 


ged the Judges to gctions proceedings in their several courts.” 
Per Moule, J., Sargent v Wedlake" 1,C. B. 736, ; 
(m) Chinn vy. Bullen, supra, : 


4 
EE 
# 
oe 
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. CHAPTER IL. 
Proceedings by Plaintiff before the hearing. 

The Plaint—what | entered.]—The nature of 
the plaint sufficiently Appears from the 59th sect. of 
the 9 & 10 Viet. o. 95, Which enacts that, on the appli- 
cation of any person desirous to bring a suit in the 


‘County Court under that Act, the Registrar of the Court 


shall enter in a book to be kept for such purpose in his 
oftice “a Plaint in writing, stating the names and the last 
known places of abode of the parties, and the substance of 
the action intended to be brought, every one. of which 
Plaints shall be numbered in every year according to the 
order in which it shall be entered” in the Plaint Book. 

The same section further enacts, that no misnomer or 
inaccurate description of any person or place in the Plaint 
shall vitiate the same, provided that the person or place 
be therein described so as to be commonly known. And 
any objection by reason of informality in the Plaint, 
should be taken iti the County Court—not raised before 
a superior tribunal (p). 


(a) As to the right to enforce contribution at common law, see Broom’s 
317. : 
orp tle 90. As to the power of amendment at the hearing, as regards 
parties to the suit, see post, Chap. 4. As to abatement of suit by death of 
Part 


parties or otherwise, IL 
(p) ‘Sargent v. Wedlake, 11 C. B. 782, 


may avail himself or themselves of any 
set-off or other defence to which he or they would be | 


‘PROCEEDINGS BY PLAINTIFE BEYORE THE HEARING. 


The Plaint is required to be entered in the Plaint Book 
before issuing the summons (q). And where the plaintiff is 
unacquainted with the defendant's Christian name, the 
defendant may be described as well in the Plaint as in 
the summons by his surname, or by his surname and the 
initial of his Christian name, or by such name as he is 
generally knowa by ; and in the event of the plaintiff or 


- , defendant not appearing, the proceedings hereafter to be 


noticed under sects. 79 & 80 of 9 & 10 Vict. . 95 (r), may 


be taken as if the true Christian name and surname had 


been stated in the summons, and all subsequent pro- 
evedings thereon thay be taken in conformity with such 
description, but without prejudice to any amendment 
made at any future time’ by direction of the judge (s). 

’ By Rule 37, it is directed that “if the amount claimed 
in any case include a fraction of a penny, such fraction 
shall not be entered in the books of the Court, and judg- 


ment shall not be given for such fraction.” 


The form’ of the Plaint (#), and mode of entering it in the 


 plaint Book may be seen in the ensuing page, and must 
_ be filled up by the plaintiff according to the directions 


‘appearing thereon. , 


At the ‘time of entering the Plaint, the Registrar of The Plaint 


' the Court is required’ to give to the plaintiff or his *” 


attorney or agent a note under the seal of the Court, 
according to the form at p. 104 ; and no money will be paid 
out of. Court to the plaintiff'or his attorney or agent, 
unless on the production of such note; and in the ‘event 
ofthe plaint note thus issued being lost or destroyed, no 
money will be paid to any person unless it be proved on 
oath to the satisfaction of the Registrar that the person 
applying is the plaintiff or his agent authorised in that 
behalf(u). 

On taking out the Plaint, the Court fee (v) must be paid 
by the plaintiff or his attorney. 


» Rule 33. (r) Post, Chap. 4, (8) Rule 34, 

As to Forms of Plaints under special circumstances, see The Midland 
RC. ¥. Daykin, 17 C. B. 126; The Midland R. ©. y. Bramley, id. 372 ; 
Wilmot v. Rose, 3 B. & B. 563, (uw) Rule 38, 


_. (®) See the Table of Fees in the Appendix. 


. 
i 


. PROCEEDINGS BY PLAINTIFF BEFORE THE HEARING. 
‘Phe Form of the Plaint-note is as under :— 


Plaint-note on entering Plaint. 
In the County Court of holdém at 
No, Ce Plains ; 
A.B., Plaintiff, 
against 
©.D., Defetidant. 


The above cause was entered this day, and will be tried at 


oa . the day of at 
o’clock in the noon. 
Dated this day of =. 
Registrar of the Court. 


Hours of attendance at the office of the Registrar [place of office] 
from ten till four, except on [here insert the day on which the 
affice will be closed] when the office will be closed at one. 


B—Iv optain A JUDGMENT aGaINst THE DEFENDANT, ALL 
ome phd TO BB sain THERE-UNDER MUST BE PAID INTO Court, 
AND MUST NOT BE WECEIVED By You. (See sect. 45 of 19 & 20 Vict., c. 108.) 

Bring this note when you comé to the Court, or to the office, for any 
connected with cause. On the day of hearing bring all books, 
ie Phcemary prove your case. 


be paid out of Court ony on production of this note, and 


office Registrar confessing that he owes you the money, or if 
at wae oe oe Se ees oe, Se the 
amount due, a, you will only weak ha usual hearing fee. 


debt or exceed five ‘ou may have the cause tried by 
«ian notice in writing at the ) clear days 
before the and on payment of five shillings for the use of such 


ERE Ts uction of documents may be 
obtained at the office upon payment of the proper fee. 
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The Summons—its Form.]—The summons (x) to appear 
to the plaint, states the substance of the action, bears the 
number of the plaint in the margin thereof, and is. sealed 
with the seal of the Court (y). It is dated of the day on 


_ which the plaint was entered, and the date thereof is the 


commencement of the suit (z). 
The statutory provision as to misnomer or inaccurate 


108 
Ordinary 
summons, 


description of person or place, and that part of the rule of 


practice founded thereupon which we have cited at p- 102, 
as applicable to the plaint, applies also to the Summons, 
in which the defendant may be similarly described. 

The summons may be returnable either at the next 
Court after the entry of the plaint, or by leave of the 
the Court or registrar at any subsequent Court to be héld 
within three calendar months (a). 

No particulars (b) need be given to accompany the 
summons where the sum sought to be recovered does not 
exceed 40s. (c). The substance of the claim in this case 
being shortly stated in the summons according to. the 
directions inserted in the Form, which is as follows :— 


Ordinary Summons to appear to a Plaint. 
No. of Plaint. 
,In the County Court of holden at 
) 
Between A.B,, Plaintiff, 
(Address) 
(Description) 
and 
C.D., Defendant. 
(Address) 
(Déseription) 


(@) [Tsswed “by leave of the Court” or “ by leave of the 
Registrar.” 


You are hereby summoned to appear at a County Court, to be 
at on the day of 
at the hour of * in the noon, to answer the 


Plaintiff, to a claim, the particulars of which are hereunto annexed. 


(2) The Form of the Summons to obtain judgment by default in ordi- 
mary casesis given at p.107. (y) 9 & 10 Vict. o. 95, s. 59, 
(2) Rule 39. (a) Rule 40, ? 
(6) As to the particulars of demand, post p. 128, (ce) Rule 35. 


e 


(a) Insert 
when 
necessary, 


fe 


ail 


ae cent tetein & particulars of which are here- 
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Where the amount of the claim does not exceed forty shillings, after 
unto annexed,” and state shortly the substance of the claim. | 


Dated this of 
" Registrar of the Court, 
£ 8 d, 
Debt or tlaim 
Costs of Plaint ; 
Attorney’s costs (b) . ee 
Total’amount £ 
’ i a 
To the Defendant. 


N.B—Iy vou ows Tae MONEY, AND WiLL CONSENT TO A JUDGMENT, You 
WILL SAVE HALF THE HEARING FEB. 


(See Back.) 


[To be indorsed on the Summons.] 


confess the plaintiff's claim,—by doing which you will 
Be. half the py me should sign and deliver your 
confession to the is of the Court five clear days before the 
day of hearing ; but you may deliver your confession at any time 
before the cause is called on, subject to the payment of any 
further costs which your delay may have caused the plaintiff to 
rr aca deh th aiid es Gea wh © he emeeed dno smd to 


mode of payment, and will, before the cause is caljed on for. trial, 


a memorandum of sach, agreement at the Registrar’s oftice, or 
Fs taper you will save half the hearing fee. 

If you pay the debt and costs, as stated in the summons, five 
clear days;before the hearing, you will avoid further costs ; but 
you pay the same at any time before the cause is called on 
for subject to the Pores of any further costs which your 
delay'may have cauged the plaintiff to incur. a 

If you admit-a part only of the claim, you may, by paying into 
the Registrar’s office the amount so'admitted, together with costs 
proportionate to the + you pay in, five clear days before the 
day of hearing, a furtlier costs, unless the plaintiff, at the 
hearing, shall prove a claim against you exceeding the sum so 
“ you intend to rely ON & SET-OFF,’ INFANCY, COVERTURE, 4 


STATUTE of LIMITATIONS, Or & DISCHARGE under a BANKRUPT or an 
INSOLVENT act, as a defence, you must give notice of such special 


_ defence to the Registrar five clear-dayg before the day of hearing, 


and such notice must contain the particulars required by the rules 
of the Court; and you must deliver to the Registrar as many 


eopies of such notice as there are plaintiff, and an additional copy 


’ defendant has 


SeF 


. ; 
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for the use of the Court. If your perznce be a SET-OFF, you must, " 
with each notice thereof, deliver to'the Registrar a statement of . 


_ the particulars thereof. If yout peygnce be a TENDER you must . 


pay into Court, before or at the hearing, the amount tendered. ' a 
If the debt or claim exceed five pounds you may have the cause a 
tried by a jury, on giving notice in writing at the Registrar’s ae 
office three clear days before the hearing, and on payment of five 7 
shillings for the use of such jury, : ie 
Summonses for witnesses and for the production of documents ' 


“will bé'issued upon application at the office of the Registrar of the \4 


Court upon payment of the proper fee, 


Hours of attendance at the office of the Registrar [place of office] 


from ten till four, except on [here insert the day on which the 
affice will be closed], when the office will be closed at one, 


N.B.—Where a plaintiff proposes to charge in the summons that tho 
had assets, and haa wasted them, commence with the above 


form of eon, vs i naming’ defendant as executor or administrator of 
, 


the and ad 
“ And the plaintiff al that you the defendant have money, goods, 


and chattels, which were the property of i deceased at the 
time of his death, and which came to your hands as executor [or adminis- 
trator] of the said deceased, to be administered, and if you have not, that 
have withholden and wasted the same, whereby you have become, 
to satisfy the plaintiff's claim and his coats herein ont of your own . 
goods. ri 


Thus far we have supposed the Summons to be 
in the ordinary Form. ; 

Where, however, the suit is brought for “a debt or Summons 
liquidated money demand, exceeding 201.,” it is now com- pest 
petent to the, plaintiff, at his option, to cause to be issued by default. 
either a sunimons such as above described, or a‘summons 
in the Form or to the effect hereafter given. A summons 
in the latter form when issued must be personally served , 
on the defendant twelve clear days before the return day 
thereof. The advantage obtainable from issuing -it is we 
this:—that if the defendant shall not at least six clear 
days before the return day of the summons give notice in 
writing, signed by himself, his attorney or agent, to the 
Registrar, of his intention to defend the action, the 
plaintiff may, on or within one month after such return 
day, without giving any proof of his claim, have judgment 


’ entered up against ‘the defendant for the amount of his 
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claim and.costs, such costs to be taxed by the Registrar, 


The order upon. this judgment will be for payment forth- 
with, or at such time or times, and by such instalments, 
if any, as the plaintiff or his attorney or agent shall in 
writing have consented’to take at the time of the entry of 
the plaint (d). i 
‘Should the defendant five such notice as in the last 
sparagraph specified, action will be heard in the 
ordinary course; but in’ any event the Registrar must; 
immediately after the last day for giving such notice, 
send a letter to the plaintiff by post, stating therein 
whether the defendant has or has not been served with 
such summons, and whether he has or has not given 
notice of his intention to defend (e). e's 
The Forms to be used under the 19 & 20 Vict. c. 108. 
ss. 28 & 29, are the following, viz.,—the Summons ; the 
Consent, to be signed at the time of entering the plaint, as 
to the time and mode of payment by the plaintiff or his 
attorney; and the Notice by the Registrar of service or 
non-service of the summons, and that the defendant has 
or has not given notice of his’ intention to defend the 
action. ’ ' P 


” 
wee 


Summons to obtain Judgment by Default on personal 
Service. 


No. of Plaint. : . 
In the County Court of * holden at 
(Seal. ) ns Between A,B. Plaintiff, 
: (Addess) 
(Description) 
and ° 
C.D., Defendant, 
(Address) 
(Description) 
Take Notice, That, unless at least six clear days before the 
[dey of appearance to. swmmons]| you return to, the Registrar of 
is Court, at [place wf office] the notice given below}; dated arid 
signed by yourself, or your attorney or your agent, you will not 


» 


| d), 19 & 20 Viet. ¢, 108, », 28,- © Ids 29, * 


oh the particulars of Claim 


. ek ths Fea,for plaint . 
plaintiff may, with- Attorney's costs 


support of such Total amount of debt Is 
claim, proceed to and costs . . 
judgment and execu- 
If you return 


tion, 
such notice to the Registrar within the time specified 
_ appear at a County Court’-to be holden at ae ae 
day of ~ 185 , at the hour of 


in the noon, to answer the abo i i i 
erties dn 4 ; above claim, which will be 
Dated this ; day of 185. 
Mo the Defondast Registrar of the Court. 


4 yi d 
Notice of Intention to defend. 
No. of Plaint. af 


, In the County Court of * holden at 
; *4.B. v. C.D, 
T intend to defend this cause, 


» Dated this day of 185 . 


Fae ee z (a) Defendant. 


mn (* To be filled in by Registrar previous to issue of summons.) 


(@) Here mugt be signet the na f def 
and in either of the last rom pF gage 
agent for,” mist be added, 


t, or of his attorney or 
cases the words “attorney for,” or 


(See Back.) 


(To be indorsed on the Summons. 


If you pay the debt and costs, as i ide 
| per margin on the other side 
the Registrar's office, before the day of* hearing, and without 


‘ eta ing the notice of intention to défend, you wilt avoid further 


If you do not return the notice of ‘intention to d 
‘ ‘ efend, but 
allow judgment against you by default, you will save half the 
*hearing fee, and the order upon such judgment will be to pay the 
debt costs forthwith [or by instalments, to be specified, as in 


plaintiff’s written consent]. 


* 


c LEH EERIE 
at 
iif feet Hearts 
it al Al 
fe : Fei 
FAY cliitel 
if : fr: 
rhe cece rittei yy 

| frrEespee 


gq 


attendance at the office of the Registrar of this Court 
ten till four, except on [here insert the 
ill be closed), when the office will be 


Be 

if 

H 

: 


This must be served personally on the defendant 
twelve clear days before the day appointed for the hearing. 


Nors.—This Summons should be printed on a half shedt of 


‘ Notice of intention to defend” 
Soolecap paper, +0 as to enable the “ Notice of 
to be torn off for transmission to the Regiatrar. . 


Consent wnder sect. 28 of 19 & 20 Viet. ¢. 108. as to 
Time and Mode of Payment. 


O©.D., Defendant. - , 
I lor the Attorney of], the plaintiff, do consent that the 


defendant do pay the amount claimed in this action to the Regis- 
185 
for every ‘days, the first 

day of } 


day of 185. 
Plaintiff [or ’s Attorney]. 


Notice of Service or Non-service of Summons, dnd of 
Intention, or not, to defend, to be sent, under the 
provisions of sect. 29 of 19 & 20 Viet. c. 108. 


No. 
In the County Court of holden at 
(Seal. ) 
Between A.B., Plaintiff, 
and , 
C.D., Defendant. 


You are hereby informed, that the defendant has [or has not] 
been served with the summons issued in this action [when he has 
been served, add, and that he has (or has not) given notice of his 
intention to defend the action], 


Dated this day of "185 


Registrar of the Court. 
To the Plaintiff. 


lll 


With a view to preventing the operation of any Statute Successive 


of Limitations, successive summonses (f) may be issued 
without leave of the Court, the first and each subsequent 


‘su ionses 
to save 
Statute of 


immons remaining in force for twelve calendar months oon” 


from the time of issuing the same, including the day of 


its issuing, such subsequent summons being moreover 


issued before the expiration of the previous summons, 
and entered in the plaint book of the Court (g): “ provided, 


that on entering the plaint in the first instance, the usual . 


fee shall be paid; but for such subsequent summonses 
no further fee shall be paid, nor shall it be necessary that 
any attempt be made to serve the first summons or any 
successive summons, unless the plaintiff require’ the 
same ; and such successive summonses shall be a con- 
of the action on and from the day on which the 
first summons was issued.” (h) 


(f) As to which, see further, post, p, 124. (@) Rule 173. (h) Hd. - 


Where is- 


"sued. 


<«-£ 
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By Rule 174, where a summons has been served (i) in 


due time to prevent the operation of any Statute of Limi- ~ 


d either dies after such service and after 
ra we the en within which it is provided that 
an action may be brought, proceedings may be taken by 
or against the surviving party, or by or —_ the 
personal representative of the deceased party, within one 
year from the day of holding the Court at which the 
summons required the defendant to appear. 


Summons, how issued and where.|—By Rule 11, the 
Registrar of the Court shall issue all summonses to the 
bailiff forthwith after the plaints are entered. And he 
shall also, in all cases where particulars are required 
(that is to say, where the sum sought to be recovered 
excteds 40s.), annex to the swmmons a copy of the gee 
tiff’ s: particulars, sealed with the seal of the Court ; ~ 
shall also make and deliver to the bailiff a true copy : 

the summons for indorsement, as required by Rule 25. : 
is the duty of the bailiff to ascertain, by sg “ 

comparison with the summons, the correctness 0: e 
copy of each summons delivered to him by the sayarore 

The “summons may issue in any district in whic 

the defendant or one of the defendants shall dwell * 
carry on his business at the time’ of the action rag 
or, by leave of the Court for the district in ian the 
defendant or one of the defendants shall have pata 
carried on his business, at some time within six calen ar 
months next before the time of the action brought, or in 
which the cause of action arose, such summons may issue 
in either: of such last-mentioned Courts (k). And - 
the Registrar is also empowered to issue a eae 
against any defendant residing out of the jurisdiction . 
the Court, at any time, upon the application of any 
plaintiff who will depose before such Registrar that - 
cause of action has arisen within the jurisdiction of the 


Court, in like manner as the judge has power to issue 


(i) As to the service of the summons, see post, p, 120. 
(k) 9-& 10 Vict. c. 95, s. 60. 


Soa 
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any such summons (1). Under this section of the recent 
act, however, a summons will not be issued unless the 
Registrar is satisfied by statement on oath (m) that the 
party applying has a cause of action, and that the whole 
of such cause arose within the home district (n). = 

Where a summons ig issued by leave of the Judge or 
Registrar, the words “ by leave of the Court,” or “by 
* leave of the Registrar,” as the case may be, are written on 

the face of the summons (0). 


From the statutory provisions above abstracted, it » 


follows that a suit may be hrought— 
lst. In the district where the defendant, or one of 


several co-defendants, may dwell, or be carrying on his. 


business at the time of action brought, although the cause 

' Of action may have arisen entirely in some other district. 

Andly. After leave obtained from the Court, in the dis- 

trict in which the defendant, or one of the defendants, 

shall have dwelt or carried on his business at some time 

within six calendar months next before the time of action 

brought, although the cause of action may have arisen 
entirely in some other district. 

Srdly. After leave obtained from the Court or Registrar, 

- in the district in which the cause of action arose, although 

the defendant may never have dwelt or carried on busi- 

hess in such district. ‘ ne 

As regards the meaning of the words ‘dwell or carry 

on his business,’ used in the first two of the above clauses 

. “of the 60th sect. of 9 & 10 Vict. c. 95, the reader is “re- 


ferred to the remarks upon them in connexion with the _ 


128th sect. of the Act at pp. 74, 78; but as regards’ 

the exact purport of the term ‘ cause of action,’ which 

occurs inthe third of the above clauses, some’ observa- 
tions are here necessary. 

In the first place, it may be useful for the practitioner 

_ to bear in mind, that cases, where in the Superior Courts 

: 2 19 & 20 Vict. c. 108, 8. 15. 


(m) In the Rules of Practice, the words “ 
voce, or by affidavit,” see Rule 4, 


(n) Rule 41. As to the meaning of the term “ Home district,” ante, 
P. 21, n. (6). (0) Rule 43, 
* 


on oath ” mean “on oath vivd 
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' ig to be performed in a particular place, and “ for 


venue be changed on the common affidavit, are 
eanaan oasteas of action” in each such case 


plaintiff's “ cause of action, if any, arose in the co 
A. [the county into which it is sought to change the 
and not in the county of B. [the county named i 
declaration), or elsewhere out of the said county of 
and upon this affidavit the venue may (except in ce 
eases) be changed in an action on a written contract w 


breach of which the cause of action arises wholly in 


and therefore the ‘defendant may reasonably say, that tt 
cause of action arose in that country” (r). In likb 
manner the venue may be changed on the common affi 
davit in an action for an assault (s), or for an injury caused 
by careless driving (. And in each of the above case 
there can be no doubt that a County Court Judge, unde 


' 9 & 10 Vict. c. 95,'s. 60, or the Registrar, under 19 & 20 


Vict. c. 108, s. 15, would have power to give leave to issue 
the summons, provided that the cause of action, viz. the 
making and breach of the written contract, the use and 


Cases I he 
decided since the Common Law Procedure Act, 1852, and ¢ 
{ set wate of Practice, Hilary Term, 1853, which provides that ap vate 
shall be changed without a order of the Court or a Judge, unless ¥ 
cor sent of the parties,” are yet applicable in a = ae - 

° pression - See Ramsden -v. \y A ; 
Glades ve Sradity, 1a 004; y et Forbes, id. 614; Chitt. Forms, 7th ed. 
Ray fondel v. Steele, 8 M. & W. 640. The meaning of the words between 
iataes prota in ‘ne text will be better understood by we » 
Butler v, Pow, 7 C. B. 970, See also Per Lord Lyndhurst, C. B., . 


1018.’ v. O'Brien, 26'L.', Bach 30. 
2) at dv. Hall, 2 Chitt.'417. 
§ Williams vy. Land, 4 Taunt. 729. 


ahs 
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of, took place within the district of his Court. 

It must be observed, however, that the converse of the 
test above given cannot be used in determining whether 
or not a summons can issue within a particular district 
by leave of the County Court; it would be incorrect to 
affirm that ‘where the venue will not ‘be changed on the 
common affidavit, there the cause of action cannot be said 
to have arisen within a particular district or jurisdiction,’ 
for in the Superior Courts the venue cannot be changed 
on the common affidavit in actions upon bills, notes, or, 
in generai, upon specialties (u), or where there’ are par- 
ticular precedents to the contrary regulating the practice 
of the Courts (x), although, perhaps, not referable to any 
very clear principle. It is certain, however, that the 
County Court Judge has jurisdiction in the case of a 
bill (y), note, or Specialty, to give leave’ to, issue the 
summons, provided that the cause of action, i.e. the 
whole (2) cause of action, arose (as it might do in any of 
the cases here put) within the district of his Court; and 
the real practical difficulty in the case of any such in- 
strument lies, consequently, in determining whether or 
not this latter proviso has in fact been complied ‘with. 
This difficulty can, of course, only be solved by con- 
sidering, in the first place, what constitutes in law the 
cause or gist of the action; and, secondly, whether any 


fact material thereto has taken place out of the distiict 


within which it is proposed to issue the Summons (a). 
In the ordinary case.of goods ordered in a particular 
district, and there delivered to a carrier for and by 


Judgment, 8 M. & W. 644; Nash v. Breese, 12. L. J., Exch, 162, 


a: a 
pothau! J., Herring v. Watts, supra, See Pashley v. Mayor of Birmingham, 


14C. B, 421. 
See Per Lord Abinger, C.B., Martin v. Daws, 11 M. & W. 739, 
“There is no doubt that bills of exchange come within the juris- 
of the Court. Although the venue cannot be changed in ati action 
upon a bill of exchange on the common affidavit, because the contract is 
loci, that does not interfere with the jurisdiction of the County 
) 


) : 
me) See Ghislin v. Dean, Q. B., 13 Jur. 82; Heath v. Lowy, 1 L. M. & P. 
3 6C,19 LJ, Q B. 325; Betteley v. Buck, 13 Jur. 368; Cook v. 
M’Pherson, 8 Q. B. 1030, : 


12 


_ eecipation, the assault, or the specific injury complained ~ 


Vt ee 
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direction of the purchaser, the cause of action for the 
price of the goods will be complete within the district 
where they were so ordered and delivered (6). P 

If, however, the goods, for the price whereof the plain- 
tiff sues, were ordered in one district and delivered in 
another, the case is different. A., carrying on business 
‘at Manchester by his traveller, sold goods to B. at Oxford, 
which goods were to be forwarded to their destination in 
the usual way, viz., by‘ the London and North Western 
Railway ; the goods were accordingly packed, and sent by 
A. to the railway station at Manchester, addressed to B., 
at Oxford ; it was held that the County Court at Man- 


chester had no jarisdiction to try this case, for “the | 


whole cause of action clearly did not arise in Manchester, 
The mere. delivery of the goods at the railway station 
there was not enough ; the plaintiffs were bound further 
to prove the order, and that was given and received at 
Oxford” (c). , The case of Walsh v. Ionides (d) also shows, 
that where the action is founded in contract, care must 
be taken'to determine whether the whole cause of action, 
ie., the making of the contract and. the breach, took 
place within the district of the Court to which application 
is made for the Summons. : 
In Wilde v. Sheridan (¢), recently decided, the action 
was by the drawer against the acceptor of a bill of ex- 
change, drawn at Norwich by the plaintiff, and sent thence 


to the defendant, who accepted it in London:and made it : 
payable there, generally, at Messrs. Robarts & Co.'s. 


The bill so accepted was returned to the plaintiff at 
-\ Norwich, who negotiated it; and, having been compelled 
} to pay the amount of it, on maturity, to his indorsee, 
afterwards, by leave of the Judge of the County Court 


(b) See Kemp v. Clark, 12 Q. B. 647; 8. C.,17 L.J., Q. B. 305; Barnes 
, Marshall, 21 L. J., Q. B. 388. 

7 rs Dortheick v ration, 15 C.B 501, 610; 8 0,24 LJ. C. P, 83; 
ace, Jackson v. Beaumont, 11 Exch. 300; 8. C., 24 L. J.. Exch. 301; Her: 
naman vy, Smith, 10 Exch. 659; S. C., 24 L. J., Exch. 175; Barnes v. oe 
shall, 18 Q. B. 785; S.C, 21 -L. J, Q. B. 388; Fuller v, Mackay, 2 BE. & B. 
578; S.C, 22 L. J., Q. B. 416. 

‘d) 1B. & B. 388; 8. 0, 22 L. J., Q. B. 187. 

2) 21L. J., Q. B. 260. 
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of Norfolk, holden at Norwich, sued the defendant there 
upon the bill. Upon motion for a prohibition to the 
Judge of the County Court, Coleridge, J., observed, that 


the question upon the 9 & 10 Vict. ¢. 95, 8. 60, was, 


“whether the cause of action—that is, the whole cause of 
action” —arose within the jurisdiction of the County 
Court above mentioned; and he expressed his opinion to. 
be, that it did not. The learned Judge then referred to 
the cases of Buckley v. Hann (/) and Roff v. Miller (g) : 
in the first of which the question as to the meaning of 
the term “cause of action,” arose under the 10 & 11 
Vict. ¢. lxxi., s. 40, and the facts’ were, that a bill of 
exchange. was drawn and accepted within the city of 
London, and the defendant wrote his indorsement upon 
it within the city, but sent it by a messenger to the 
plaintiff, who lived out of the city ; and the Court held, 
that the cause of action did not arise within the city. 
“The statute,” said Parke, B., “ requires the cause of 
action, that is, the whole cause of action, to arise in the 
city. In this case it did not: until the bill was delivered 
to the plaintiff, no cause of action arose from the indorse- 
ment to him.” ; : 

In Roff v. Miller, above mentioned, ‘the bill was 
accepted in Piccadilly, within one jurisdiction, and given 
to the drawer at Billingsgate, which is within another ; 
and the cause of action was held by the Court of Common 
Pleas to have been complete in the former jurisdiction. 
“The cause of action here,” observed Cresswell, J., 
“was not the delivery of the bill at Billingsgate, but the 
‘unrevoked acceptance at Piccadilly.” 

The two cases just mentioned “do not,” as remarked 
by Coleridge, J., in Wilde v. Sheridan, supra, “ govern 
each other ; and both appear to me well decided. One 
purpose of an indorsement is, to pass the property in the 
bill, and that purpose is not effected until actual or 


constructive delivery. But the acceptor has no property’, 
in the bill, either before or after acceptance; he must be ° 


) 5 Exch. 43; S$. C19 LJ, Exch. 151, 
(7) 19L. J.C. P. 278. 
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supposed to receive the drawer's paper, and on it to write 
his promise, without in any way altering the property in 
the bill(4). He may, indeed, before any communication 
to the drawer of the act done, revoke it(i); but his 
promise, unless so revoked, is complete, and takes effect 
from the time when it was made.” So, the language of 
Lord Bllenborough, C. J., in Sinith v. M'’Clure(k), as 
further remarked by Mr. Justice Coleridge, “ imports, at 
least, that an acceptance might, in his opinion, be perfect 
without delivery; for he considers it may be perfect 
though the bill be detained in the acceptor's hands. In 
the present case, however, the acceptance has been de- 
livered; and the question is, where the contract, which 
that acceptance raises, is to be considered as made.” Now, 
“ contract to pay generally is governed by the law of 
the place where it is made; for the debt is payable there 
as well as in every other place. To bring a contract 
within the general rule of the lex loéi, it is not necessary 
that it should be payable (i. ¢., to be performed) exclu- 
sively in the ‘place of its origin. If payable (. ¢., to be 
performed) everywhere, then it is governed by the law of 
the place where it is made, for the plain reason that it 
cannot be said to have the law of any other place in con- 
templation to govern its validity, its obligation, or its 
interpretation. All debts between the original parties 
are payable everywhere, unless some special provision to 
the contrary is made; and therefore the rule is, that 
debts have no situs but accompany the creditor every- 
where. The holder, then, takes the contract of the 
acceptor or maker as it was originally made, and as it 
was in the place where it was made. It is there that the 
promise is made to him to pay everywhere”(!). The 
contract, accordingly, in Wilde v. Sheridan, was held 
to have been made in London, so that the whole cause 
of action did not arisé at Norwich. It followed, there- 
fore, that the Judge of the Norfolk County Court had 


(A) Aa to which see also Per Cresswell, J., Roff v. Miller, supra. ‘ 
(i) Citing Co v. Troy, 6B. & Ald. 474; Smith v, M'Clure, 5 East. 476. 
(B) 5 East, 476. () Story Confl. L., 3rd ed., s. 317. 
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‘not jurisdiction, and the rule for a prohibition was made 


| qdaclute. 
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From what has been said in the preceding pages may be Districts of 


determjned the proper district within which the summons “*#* 


itan 


to appear to the plaint must issue. To the Metropolitan Courts to 


County Courts, however, a particular provision (m) of the be ne dies 
recent Act (19 & 20 Vict. ¢. 108) is applicable, whereby it psu 
is enacted, that where a plaintiff shall dwell or carry on purposes. 


business in the district of the Bloomsbury, Brompton, 
Clerkenwell, Lambeth, Marylebone, Shoreditch, South- 
wark, Westminster, or Whitechapel County Court, and 


the defendant shall dwell or carry 6n business in the 


district of any of the said Courts, the summons may 


 jssue’and be served either in‘ the district in which the 


plaintiff shall dwell or carry on business, or in the 
district in which the defendant shall dwell or carry on 
business. : 

It will be convenient. at-once to state, that by Rule 57, 
where a summons issues under the above section, it must 
be served by the bailiff of the district within which the 
defendant shall dwell or carry on business, unless the 
Judge shall, in the particular case otherwisé specially 
order; this rule, however, does not interfere with the 
general power, vested in the bailiff of the Court from 


* which the summons has issued, to serve the same within 


five hundred yards of the boundary of his district (n). 


Service of the Swummons.|—In treating of the service of Summons 


the summons, we have to consider when it should be 


when to be 
delivered 


delivered to the bailiff for service, when, how, and where *r service. 


it may be served—which points will be noticed seriatim, 
in the ‘order just indicated. 


A summons to appear to a plaint, if meant to be served 
in the home district (0), should, in order to ensure its 


im) &. 18. (n) Post, p, 125. 
0) It may be convenient to remind the reader, that in the rules of 
ice the words “Home Court” mean the Court from which process 
originally issued ; and the words “ Foreign Court” mean the Court of the 
district into which process is issued from another Court ; the words “ Home 
mean the district of the Home Court; and the words “ Foreign 
District” mean the district of the Foreign Court. Rule 4. ° 


od 
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service, be delivered to the bailiff at least twelve clear 


' days, and where it is to be served in a: foreign district, 


Jifteen clear days, but it must, in either case, be served at 
least ten clear days, before the return-day thereof ; pro- 
vided that a summons may be issued at any time before 


the return-day, on production by the plaintiff to the 
- Registrar of an affidavit showing that the defendant, is 
about to remove out of the ordinary jurisdiction of the 


: _ Court. Service of the summons at any time before the 


return-day may be deemed good service, if, at the hearing, 


the Judge is satisfied on the evidence on oath before him, 
‘that such party was about to remove out of the ordinary 


jurisdiction of the Court, but in every such case, whether 
such proof be given or not the Judge may, in his dis- 
cretion, and on such terms as he shall think fit, adjourn 
the hearing (p). ; 

The Rule set out in the preceding paragraph does not 
apply to a summons issued under s. 98 of 19 & 20 Vict. 
¢. 108, for obtaining judgments by default—for such 
summons must be personally served (q). 

By Rule 59, no summons, order, or other process or 
notice, shall be served on Sunday, Christmas-day, or 
Good-Friday, or on any day appointed by royal pro- 
clamation for a public fast, humiliation, or thanksgiving ; 
but such days shall be counted in the computation of the 
time required by the Rules in respect of such service. 

Service of the summons, exéept in the cases below 
specified, must be either. personal, or by delivering the 


same to some person, apparently sixteen years old, at the ° 


house or plade of dwelling or place of business of the 
defendant; but no place of business shall be deemed the 
place of business of the defendant unless he shall be 
the master or one of the masters thereof (r). 

The cases specially provided for by the Rules of 
Practice, are as under :— 
. Where a defendant is living or serving on board of any 
ship or vessel, it shall be sufficient service to deliver the 


‘(p) Rule 44. (q) Ante, p. 107. 
r) Rule 45. See 9 & 10 Vict., .c. 95, 8. 59. 
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summons to. the person on board who is, at the time 


_ of such service, apparently in charge of such ship or 
» vessel (8). e. ' 


Where a ‘defendant is residing or quartered in any In i 
racks. 


_ barracks, and serving her Majesty as a soldier or marine, 


it shall be sufficient service to deliver the summons at the 
barracks to the adjutant of the corps, or to any officer or 
serjeant of the company or. troop to which such soldier or 
marine belongs (¢). : 
_ Where a defendant is a prisoner in a gaol, it shall be Prisoner. 
sufficient service to deliver the summons at the gaol to the 
governor or any person appearing to be the head officer 
in charge thereof (wu). 

Where a defendant is working i any mine or other Mine. 


works underground, it shall be sufficient service to 


deliver the summons, at the mine or works, to the 
engine-man, banks-man, or other person apparently in 
charge of the mine or works (2). 

Where the defendant is employed and dwells in ANY Lunatic 
lunati¢ or other public asylum, or in any common. gaol or dayium or 
house of correction, it shall be sufficient service to deliver. 
the summons to the gate-keeper or lodge-keeper of the 
asylum, gaol, or house of correction (y). 

Service of the summons may be effected on a railway Railway 
company or other corporation by delivering the summons ey 
to @ secretary, station master, or clerk of the defendant, — 
at any station or office of the defendant within the 
district of the Court in which the summons is to be 
‘served (2). 

Where a defendant keeps his house or place of Where de. 
dwelling or place of ’ business closed, in order to prevent — 


. & bailiff from serving the summons, it shall be sufficient house ; 
. Service to affix such summons on the door of such house 


or place of dwelling or placé of business (a). 

Where a bailiff is prevented by the violence or threats or resists 
of the defendant, or of any other person or persons in bailiff 
concert with him, from personally serving the summons, 


x Rule 46. (t) Rule 47. (uw) Rule 48, 


(x) Rule 49, # 
) Rule 50. (2) Rule 51. (a) Rule £2. 


dl 
Y 
at 


r 


Trregula 
service, dc. 
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- it shall be sufficient service to leave such summons as 


near to the defendant as practicable (b). 

It is.further provided, that where the summons has not 
been served personally, or under the provisions of the 
last four rules (50—53), and the defendant does not 
appear, in person or by his attorney or agent, at the 
rewurn-day, the cause may proceed if the Judge is satisfied 
on the evidence on oath before him, that the service of 
such summons has come to the knowledge of the de- 
fendant before the return-day, but no such evidence shall 
be necessary in the cases specially mentioned in the last 
four rules (c). 

Whenever a summons has been served in one of the 
modes hereinbefore mentioned, but it appears that it-hay 
come to the knowledge of the defendant less than ten 
clear days before the return-day, the cause may, at the 
discretion of the Judge, proceed or be adjourned, whether 
the defendant appears or not at the hearing (d). 

The eleven rules, lastly, above set out, have no appli- 
cation to a summons issued under s. 28.0f 19 & 20 Vict. 
c. 108, for obtaining judgment by default, personal service 
of such summons being essential (¢). 

‘It is important here to notice that the above rules as 
to the mode, but not those as to the time, of service of 


‘ summonses to appear to a plaint, apply to the mode of 


service of all summonses whatsoever, except where other- 
wise specially directed by statute or by the Rules of 
Practice (f). 

Whether the service of a summons issuing out of the 
County Court has been effected or is good, will be, a 
matter peculiarly for the decision of the Judge of the 
County Court (g), who will bear in mind that except in 
cases specifically provided for and already enumerated, 
service of the summons “is required on grounds of natural 


(0) Rule 53. (c) Rule 54. (d) Rule 55. 
(e) Rule 56. (f) Rule 58. 
) Waters v. Handley, 6 D. & L. 88; Zohrab vy. Smith, 5D. & L. 635; 
Robinson v. Lenaghan, 2 Exch, 333, Upon this subject, see further, Chap. 5 
of this Part. : 


‘ Lid 
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justice, which demand that every man shall have notice 
of legal proceedings instituted against him, in ordér that 
he may defend himself accordingly " (h). 

If service of the summons were irregular, the defendant 
will waive the irregularity by appearing in Court and 
pleading to the action, or by doing anything equivalent 
thereto, ex. gr. by giving a written notice that he will, at 


the trial, rely upon the Statute of Limitations as a- 


defence (i). And where process was served on the wrong 
party, and execution was subsequently issued against him, 
the party thus wrongfully sued and taken in execution 


was held entitled to recover in trespass against the plain- ' 


tiff in the County Court, the jury finding that he had not 
either specifically or by his acts represented himself to be 
the party against whom the plaiht was taken out (j).° 


128 


It is the duty of the registrar, having annexed to the tndore- 


summons a copy of the plaintiff's particulars, to make out por gd 
and deliver to the bailiff a true copy of the summons to be- 


indorsed by him in pursuance of the 25th Rule of Practice 


, Which provides for three different states of facts :—(1) per- 
. sonal service, (2) service not personal, (3) non-service of 


the summons. The Rule specified directs that :— 

1. If the service of the summons has been personal, the 
Bailiff who served the same is required to indorse on the 
copy, of the summons delivered to him by the Registrar 


* the fact and mode of such service. 
.  & Tf the service has not been personal, he must indorse 


on the copy of the summons the statement which has 
been made by the person to whom the summons was 
delivered, or other circumstances from which it may be 
inferred that the service of the summons has come to the 
knowledge of the defendant. 

8. If the summons has not been served, the Bailiff should 
indorse on the copy the fact, and the reason of such 
non-service, and should deliver it to the Registrar, with 
the list of summonses mentioned in Rule 27 (k), unless 


4 Broom’s Comm., p. 167. ’ 
4) Jones v. James, 1 E M. & P. 65, 68. 80.19 L. J., Q. B.'257, 
()) Walley v. M'Connell, 19 L. J., Q. B. 162. (&) Ante, p, 28, 


ice, Ko, 
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the Judge shall otherwise order, and such copy shall be. 
produced at the time of the trial by the Registrar or High 
Bailiff, as the Judge may require. 

It will be seen on reference ante (p. 28) that eight days 
before the holding of any Court the High Bailiff must, 
deliver to the Registrar a list of the summonses issued to 
him returnable at that Court, and in such list must be 
a stated the mode of service or cause of non-service of each 
. summons. The High Bailiff must at the same time 
q likewise deliver to the Registrar, unless the Judge shall 
4 _ otherwise order the copy of every summons which has 
been served, and the summons itself when not served, in 
4 which latter case notice of the fact of non-service must be 
a given to the plaintiff (1). 

Succemive Where a summons has not been served, ‘successive 
mmene® summonses riay be issued without entering a new plaint, 

unless the non-service has been caused by the fact of the 

defendant's having removed from the address given before 

the entry of the plaint, or unless the plaintiff shall have 

given a wrong or insufficient address, but if the bailiff 

ascertain that the defendant has removed to some other 

place within the district of the Court, he must serve the 

" summons at such other place, indorsing onthe copy 

thereof the new address. The successive summons or 

x summonses are required to bear the same dute and 

. number as that first issued, and will operate as a con- 

tinuance of the first summons ; but no successive summons 

can issue on a plaint which has been entered more than 
three months (m). ‘ 

Under the Rule of which the substance has just been 
stated the effect of issuing a “ successive summons” will 
be to prevent the suit commenced from abating, and thus 
to save expense; we have already seen (n) that such a 
summons may issue with a view to preventing the opera- 
tion of a Statute of Limitations, and thus to save the cause 
ofaction itself from being barred. Care should be taken 
to discriminate between the classes of cases here indicated. 


1) See Form, pox, p. 127. 
m) Rule 43. () Ante, p. 111. 


The summons, as just intimated, is served by the Where 
bailiff of the*Court, and may be so served within 500 """* 
yards of the boundary of the district of the Court 
whence it issued; or, by order of the Judge, it may 
be served by such bailiff within the district of any other 
Court (0). ‘ 

Service of the summons is not indeed restricted to.the 


; district of the Court out of which it issued : for the 61st 


sect. of the 9 & 10 Vict. ¢. 95, enacts, that any summons 
or other process, which, under that Act, shall require to 
be served out of the district of the Court from which the 
same shall have issued, may be served by the bailiff of 
any County Court in any part of England; and “ such 
service shall be as valid as if the same had been made by 
the bailiff of the Court out of which such summons or 
other process shall have issued within the jurisdiction of 
the Court for which he acts.” : 
Also s. 62 of the same statute enacts generally, 
that “service of any summons or other process of the 
Court, which shall require to be served out of the district 
of the Court, may be proved by aflidavit ;” the fee for Pee for 
taking which shall not be more than one shilling, and pres 
shall be costs in the cause; and “in every case of the i 
unavoidable absence of the bailiff by whom any summons 
or other process of the Court shall have been served, the 
service of such summoys or other process may be proved, 
if the Judge shall thidh fit, in the same manner as a 
summons served out of the district of the Court, but 
= additional charge to either of the parties to the 
Having reference to the preceding section, the 13th 
Rule provides, that the registrar shall, in all cases where 
& summons is to be served in a foreign district, require 
the plaintiff to pay the aforesaid fee of one shilling for 
the oath, and shall pay over the same to the treasurer of 
his Court at such times and in such manner as may be 
directed by the Commissioners of her Majesty's Treasury. 


(0) 19 & 20 Vict, ©. 108, ». 17. ° 
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The practice in regard to the service of the summons . 


in a foreign district is as follows :— 
Where a summons is required to be served in a foreign 
district the registrar must transmit the same and a copy 


’ thereof to the bailiff of the Foreign Court, with a letter 


according to the form hereafter given, unless the Judge of 
the Home Court shall order the summons in that parti- 
cular case to be served by the bailiff of the Home 
Court (p) ; and the bailiff of the Foreign Court is then 
required to serve the summons thus sent to him (q), and 
nine days at least before the return-day of the summons 
to transmit the copy thereof to the Registrar of the Home 
Court, with an affidavit of the service, if the summons 
has been served ; and if it has not been served, he must 
return the summons with an affidavit stating why it has 
not been served; the affidavit stating the same particu- 
lars as to service or non-service as are required to be 
indorsed on a summons; and if such affidavit be defective, 
the bailiff will have to amend the same at his own ex- 
pense, in conformity with the direction of the Judge of 
the Home Court (r). | ! 

If the bailiff be unable to swear the affidavit of service 
or non-service before the Judge or registrar, he will be 
éntitled to repayment by the treasurer of his Court of 
the fee (one shilling) paid. by him to the Commissioner 
who took the affidavit (8). 

If the summons be returned to the registrar by tlie 
High Bailiff of the Foreign Court not served, the regis- 
trar should forthwith give notice to the plaintiff of such 


* non-service (t). 
The Forms referred to in the three preceding para- 
graphs areas under:— * 
tae Rule 24, (r) Rule 26. 
Be a (@) Rule 24. " () Rule 12. 


In the County Court of 
Sir, 


PROCEEDINGS BY PLAINTIFF BEFORE THE HEARING. 127 


Affidavit of Service of Summons out of the District, or 
where the Bailiff is unavoidably absent. 


No.. 
In the County Court of 


holden at 
(Seal. ) 
Between A.B., Plaintiff, 
and ; 
©.D., Defendant, 

I one of the bailiffs of the County Court 
of holden at make oath and say, that 
I did, on the day of 185 duly 


serve the defendant with a summons, a true copy whereof is here- 
unto annexed, marked A. at 


by deliveriug 
the same personally to the defendant [or as the. case may be}. 
Sworn at in the County of 
the day of one thousand eight 
hundred and fifty » before me 


E.F. Bailiff. . 
(Indorse the Summons or other Process thus :—This paper marked 
“A” is the paper referred to in the annexed Affidavit. 


Notice of Non-service of a Summons. 


No. of Plaint, 
Tn the County Court of holden at 
(Seal. ) 
Between A.B., Plaintiff, 
and 
C.D., Defendant. 


Taxe Norice, That thé summons in this cause has not 
warved, for the following reason :— sett 


Dated this day of 185 
To the Plaintiff, . . 
E.F., High Bailiff. 


Letter to be sent with Summons out of District. 


No. of Plaint, 
holden at 


I hereby request that you will serve th 


r ‘ @ accom i 
summons immediately, and return the enclosed po 


copy of the same 


d 
2 
Wi 
i 
a 
h 


to me, with the affidavit of service required by sect. 62 of 9 & 10 
Vict. c, 95. The defendant or witness is stated to reside at [here 


é 


. 
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insert the full address given in the swmmons]. 
Your obedient servant, 


i Registrar of the Court. 
To the High Bailiff of the County Court 
holden at 


The Particulars of Demand.) On entering the plaint, 
the plaintiff is required, in all cases where the swum sought 
to be recovered exceeds 40s., to deliver at the office of the 
registrar as many copies of a statement of the particulars 
of his demand or cause of action as there are defendants, 


and an additional copy to be filed, and where the demand 


exceeds 50/., but the plaintiff desires to abandon the 
excess or to admit a set-off, and sues in a County Cowt 
for the residue, the abandonment or the admission of the 
set-off shall be entered on the particulars before service; 
and in all cases the particulars shall be deemed part of 
the summons (wu); to which, as already mentioned at p. 112, 
a copy of the particulars must, on issuing it, be annexed 


‘by the registrar (a). 


It is farther directed, by Rule 36, that in actions for 
penalties to secure the performance of covenants, within 


* the meaning of the 8 & 9 Will. 3, e. 11 (@. e. in actions 


“upon any bond or bonds, or on any penal sum for non- 
performance of any covenants or.agreements in any inden- 
ture, deed, or writing contained” (y)), the plaintiff shall 
deliver particulars of the breaches on which he relies, in 
the same manner as required by the last rule, which, 
when delivered, shall be deemed part of the summons; 
and if the Court shall be of opinion that the plaintiff is 
entitled to recover, judgment shall be entered for the 
penalty, where the penalty does not exceed the amount 
over which the Court has jurisdiction ; and where the 
penalty does exceed such amount, then for the amount 
over which the Court has jurisdiction, and an entry shall 
be made on the minutes, of the damages-awarded to the 


(u) Rule 35 


on (x) Rule 14. ‘ 
8. 


‘of the statute mentioned in the text. 


. 
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plaintiff, and execution may issue for the amount of such 
damages ; and in case of subsequent breaches, the plain- 
tiff may enter a plaint and sue out a summons in the 
nature of a scire facias on such judgment, and shall 
deliver particulars of such subsequent breaches in the 
manner before mentioned and which shall be deemed part 
of such summons (2). 

The particulars of demand, although not required to be 
in any precise form, ought to give @ suficient and rea- 
sonable amount of information to the defendant, as to the 
nature of the claim made against him (a). And where 
notice of action is: necessary, care should be taken that 
the notice and the particulars include and cover the ground 
of complaint, in respect of which notice must be given (b). 
It is not requisite that the particulars be accurate in 
every respect, provided that the defendant could not be 
misled by them (c); and each case,-in which a question 
arises as to the sufficiency of the particulars, must neces- 
sarily be decided upon the special facts before the J udge, 
who, as we shall see, may, at the hearing, order an amend- 
ment to be made, where 4 variance appears between the 
evidence and the claim stated in the particulars. De- 
fective particulars cannot, it seems, be objec. | to after 
the defendant has appeared and pleaded in, the action, 
and so waived his right to object (d). If the claim is for : 
a money demand, the particulars’ ought to set forth the 
several items constituting the claim, together with ‘the 
date of each; and, should the total amount claimed eX- 


” eeed 50L., to which the jurisdigtion of the County Court 


is limited, the plaintiff must state distinctly in his parti- 
culars, that he seeks to recover 501. only in respect of his 
claim, and abandons the excess or residue of his demand 
above such sum ; and a similar remark applies where he ad: 
mits a set-off to’ claim which exceeds the 501. A plaintiff, 


ef 5 oy 86, 
4) Per Tindal, C. J., Dempster vy. Purnell, 4 Scott N. R. 39: 8 €. 
1 Dowl. N.S. 168: Per Alderson. B., 15 M. & W. 83; and in Lew vy. "Thomp- 


. ton, Id, 545; Per Parke, B., Luck v. Handley, 19 L. J., Exch., 29, 


() See Howard v. Remer, 2K. & B. 915; 8. U. 23 L. J., Q. B. 60. 
Wedlake v. Sargent, 11 C, B..733, 736. 
é . 


%, See Stancliffe v. Clurke, 7 Exch. 439; 8. C. 21 L, J., Exeh., 129. 


ut 
A 
iid 

4 
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however, is not bound in his particulars to state the items 
of reduction which he admits (e). 

A Superior Court has refused to compel the plaintiff, 
in an action there pending for the balance of an account, 
to furnish a statement of the monies received by him 
from the defendant, for under the guise of an order for 
particulars a bill of discovery will not be granted (/), 
Credit may, however, be given in the particulars for 
money paid on account (y), subject, however, to the 
remarks at pp. 45 and 51, which apply where the sum 
claimed would, if no such credit were given, be beyond 
the jurisdiction of the Court. Where the summons stated 
that the defendant was summoned “to answer a clain 
of” the plaintiff's, “to recover 401. 10s.,” and the par- 
ticulars were “to sinking a shaft at,” &e. “Cr. Cash on 
account,” &c., making the balance the same as that 
claimed in the summons ; it was held that the summons 
and particulars together showed a sufficient ground of 
action, without stating that the shaft was sunk “ for the 
defendant,” or in what manner he was sought to be made 
liable for the expense of sinking it, it being evident that 
he could not really be in doubt as to the nature of the 
claim against him (h). 

No precise form need be followed, nor is technical 
phraseology needed, in wording the particulars; but the 
practitioner should endeavour to state clearly and shortly 
the demand or alleged grievance, and the time when it 
originated or was committed. 

Where the suit is for a tort, the particulars must of 
course vary according to the nature of the wrongful act 
and the attendant circumstances; where these are very 
special, recourse to the pleader may, perhaps, be deemed 
advisable (i). 

(e) Smith v, Bidridge, 4 A. & KE. 64. ; 

(f) Penprase v. Crease, 1 M. & W.36; Myatt vy. Green, 13 M, & W. 377. 

(@) See Mercy v. Galot, 6 D. & L, 656. 

& Wedlake v. Surgent, ante, n. (d). 

() Tn the following cases forms of particulars used in- practice w Ht 8 


found :—Alcock v. Delay, 4K. & B. 660; ithoughby v. Morridye, 1: i 
742; York, Newcastle, and Berwick R. U. v. Crisp, 14 C.B. 27: Smith v. 


Douglas, 16-C. B. 31; Foster vy. Smith, 13 0. B.156; Gayford v. Nicholl. 


To the Plaintiff and Defendant, 
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Power to Judge to Change Venue.J\—A general dis- 
eretionary: power to change the venue is given to the 
County Court Judge by the 19 & 20 Vict. ¢. 108, s. 22, 
which enacts, that if he shall be satisfied by either party . : 
to a cause pending in his Court that such cause can be 
more conveniently or fairly tried in some other County 
Court, he shall order that the venue be changed, and that 
the cause be sent for hearing to such other County 
Court. In this case the Registrar of the Court in which 
the plaint was entered must forthwith transmit by post 
to the Registrar of the Court to which the cause is to be 
sent a certified copy of the plaint, as entered in the Plaint 
Book, the duplicate copy of the summons and particulars 
‘served on the defendant, and a certified copy of the order 
for changing the venue, and the J udge of such last- 
mentioned Court will thereupon appoint a day for the 
hearing; notice whereof must be sent by post or otherwise 
by the Registrar to both parties, 


The Forms above referred to, also appropriate under 
the 20th section (k) of the 19 & 20 Vict. c. 108, are as 
under :— | 


Order for changing the Venue under sect. 22 of 
19 & 20 Viet. ¢. 108, 
a. County Court of holden at 


Between A. B., Plaintiff, 
and 
; C.D., Defendant, 
It is ordered, that the venue in the above cause be | 


and that the cause be sent for hearir changed, ° 
t ‘ 
of holden at ring to the County Court 


Given under the seal of this Court, this day of 185 . 
By the Court, : 
Registrar of the Court. 
? ¥ sf 
9 Exch, py! Bagge v. Mawhy, 8 Exch. 641. See also The Midland R, C.v, 


7C. B. 126; The Midland R. ©. y. Bro 372; Wi 
Rose, 3B. & B. 563 i Howard y. Remer, ante, un, _ oe ee 


(&) Ante, pp, 42, 43. 
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Notice, by Court to which an Action has been sent, 


of the Day of Hearing. 
No. — 
_ In the County Court of holden at 
(Beal) 


0.D., Defendant, 


Take notice, that the above cause has been sent for hearing to 
this Court, and that it is appointed to be heard in this Court on 


the day of 185 at the hour of 
in the noon. 
Given under the seal,of this Court, this day of 185 . 
Registrar of the Court. 


To the Plaintiff and Defendant. 

Hours of attendance at the office of the Registrar [place of office] 
from ten till four, except on [here insert the day on which 
the office will be closed], when the office will be closed at 
one, ; 


Withdrawal by Plaintiff.|—It remains merely to add in 


this chapter, that, if the plaintiff be desirous of not pro- 
ceeding in the cause, he may give notice thereof to the 
Registrar and to the defendant, by post, and, after the 
receipt of such notice the defendant will not be entitled 
to any further costs than those incurred up to the receipt 
of such notice, unless the Judge shall otherwise order (I). 


, 


CHAPTER III. 
Proceedings by Defendant before the Hearing. 


Wuen a plaint has been entered in the County Court, 
the defeudant may adopt one or other of the following 
courses (m):—He may confess the whole’ or. part of the 


D Rule 64. : 

ta) As to judgment by default where the summons is issued under the 
19 & 20 Vict., c. 108, s. 28, ante, p. 107. As to judgment on non-appear- 
ance of defendant at the hearing, post, Chap, 5. 
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plaintiff's demand, and suffer judgment thereupon ;—the 
parties may fgree as to the amount of such demand, and 
also as to the terms and conditions of payment thiereof, 
and judgment may be entered up accordingly ; — the 
defendant may pay money into Court ;—or he ‘may 
defend the action. 

These proceedings on the part of the defendant will, in 
the order above mentioned, be briefly treated of in the 
present Chapter. 


Confession of Debt or part of Debt, &c., and Judgment 
thereupon under 13 & 14 Vict. ec. 61, 8. 8.)—By the 13 & 
14 Vict. c. 61, 8. 8, any person against whom a plaint 
shall be entered in the County Court, may, if he think 
fit, whether he be summoned upon such plaint or not, in 
the presence of the Registrar or Assistant Registrar of 
the Court in which such plaint shall have been entered, 
or one of their clerks respectively, or in the presence of 
an attorney of one of the Superior Courts, sign a state- 
ment confessing and admitting the amount of ‘the debt or 
demand, or part of the amount of the debt or demand for 
which such plaint shall have been entered; and such 
Registrar or Assistant Registrar shall, as soon as con- 
yeniently may be after receiving such statement, send 
notice thereof to the plaintiff, by the post, or by causing 
the same to be delivered at his usual place of abode or 
business. 

The same section further provides, that, after such 
confession, it shall not be necessary for the plaintiff to 
prove the debt or demand so confessed and admitted, but 
the Judge at the next sitting of the Court, whether the 
parties or either of them attend such Court or not, shall, 
upon proof by affidavit of the signature of the party, if 
such statement were not made in the presence of the Regis- 
trar or Assistant Registrar, proceed to give judgment for 
the debt or demand so confessed and adinitted, in the 
same manher, and subject to the same conditions, as if 
he had tried the cause and given judgment thereupon, in 
the ordinary way. All confessions made under the pre- 


NY 
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ceding section should “ be delivered to the Registrar fire 
clear days before the return-day of the summons" (n); but 
at any time before the cause is called on, the defendant 
may confess and admit the claim according to the form 
infra, subject to an order by the Judge to pay such costs 
as the plaintiff may have incurred in consequence of the 
defendant's not having duly delivered such confession at 
the time first mentioned (0). 

The Forms above referred to are as under :— 


Admission of Claim or part of Claim under sect. & of 
13 & 14 Viet. ¢. 61. 


(A.) 
No. of Plaint. é ‘ ‘ 
In the County Court of holden at 
Between A.B., Plaintiff, 
and —¢ 
C.D., Defendant. . 
I, the defendant, do hereby confess and admit that the sum of 
£ the amount claimed [or the sum of 


being part of the amount claimed by the plaintiff in this action | 
i dee to him from mo [and thas I will pay the samo by instalments 
of } 

Dated this day of : 185 


Defendant. 
; Signed in the presence of 


# This paper marked A. is the statement referred to in the annexed 
d Affidavit. 


a Affidavit of Signature to the above Admission. 


ae No. of Plaint. 
x In the County Court of holden at 
Between A.B., Plaintiff, 
and 
C.D., Defendant. 
L, ; of gentleman, an attorney of Her 
Majesty’s Court of at Westminster, make oath and 
say, that I was present on the day of 


(m) Rule 183. - (0) Ibid. 


= . 


“one thousand eight hundred and fifty 
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‘ , and did see the 
above-named defendant sign the statement» hereunto ‘annexed, 
marked with the letter A., and that the name set to the sald 
statement is in the handwriting of the defendant, and that the 
name set to the said statement as the witness attesting the same 
is in my handwriting. 


Sworn at in the county of 
this } 
day of * one thousand eight ) 
hundred and fifty , before me P 


‘Notice to Plaintiff of Admission of Claim. 


No. of Plaint. 
In the County Court of holden at 
’ Between A. B,, Plaintiff, 
and 


C.D., Defendant. 


I do hereby give you notice, that the defendant has filed « . 


statement confessing and admitting the amount claimed by you 
[and agreeing t¢ pay the same by instalments of 
and that it will not be necessary for you to prove the claim on tlie 
day of hearing ; but you must attend the Court to apply to the 
Judge for an order for payment. 

Dated this | day of 185 


Registrar of the. Court. 
To the Plaintiff. ‘ 


N.B—The fee to be paid upon your making such application will be 
shillings [Aere state the actual amount to be paid). 


Hours of attendance at the office of the Register ut [ place of office] 
from ten till four, pxcept on [here insert the day on which the 
office will be closed] when the office will be closed at one. 


_ Notice to Plaintiff of Admission of Part of Claim. 


No, of Plaint. 
In the County Court of 
(Seal) 


holden at 


Between A.B., Plaintiff, 
and 
C.D., Defendant. 


I do hereby give you notice, that the defendant has filed ‘a 
statement confessing and admitting £ part of the amount 


wh 
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claimed by you, and that it will not be necessary for you to prove 
that part of your claim which the defendant has so admitted, on 
the day of hearing. If however you do not consent to acvept the 
sum so admitted in satisfaction of your demand, you must. be 
prepared to prove the excess ; “but at all events you must attend 
the Court to apply to the judge for an order for payment, 

Dated this day of 185 . 

' Registrar of the Court, 
To the Plaintiff. 


N.B.—The fee to be paid upon your making such application will be 
[here state the porte: pra to be paid). ; 


Hours of attendance at the office of the Registrar [place ofroffice} 
from ten till four, except on [here insert the day on which the 
office will be closed] when the office will be closed at one. 


Consent to Judgment under 13 & 14 Vict. ¢. 61, 8. 9.) — 
The 9th section of the 13 & 14 Vict. © 61, enacts, that 
where the person against whom a plaint shall be entered 
in any County Court “ can agree with the person on 
whose behalf such plaint shall have been entered, upon 
the amount of the debt or demand in respect of which 
such plaint shall have been entered, and upon the terms 
and conditions upon which the same shall. be paid or 
satisfied,” it shall be lawful for such persons respectively, 
in the presence of the Registrar or Assistant Registrar of 
the Court in which such plaint shall have been entered, 
or one of their clerks respectively, or in the presence of 
an attorney of one of the Superior Courts, “to sign a 
statement of the amount of the debt or demand so agreed 
upon between such persons respectively, and of the terms 
and conditions upon which the same shall be paid or satis- 


Jied;,’ and the Registrar or Assistant Registrar shall. 


receive such statement, and shall thereupon, upon proof by 
affidavit (q) of the signature of the party, if such statement 
were not made in the presence of the Registrar or Assistant 
Registrar, enter up judgment for the plaintiff for the 
amount of the debt or demand so agreed on, and upon the 
terms and conditions mentioned in the statement made 
by the parties ; and “such judgment shall, to all intents 


(q) See Form of Affidavit, post, p. 138, 
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and purposes, be the same and have the same effect, and 
shall be enforced and enforceable in the same manner, as 
if ithad been a judgment of the Judge of the said Court.” 

In all cases of consent under the above section, the 
defendant may confess the amount of the plaintiff's costs 
besides the Court fees, and the judgment may be entered 
accordingly; the amount of the plaintiff's costs being 
stated separately (r), 

The Forms of Admission under the 13 & 14 Vict. e. 61, 
8. 9, and of the Affidavit of Signature thereto, will be 
found immediately below; the Forms of the Judgment 
and Execution against the Goods of Defendant, where 
the proceedings are taken in pursuance of the above 
section will, to avoid repetition, be found under those 


titles. 


Admission under sect. 9 of 13 & 14 Viet. ¢. 61. 


No. of Plaint, 
In the County Court of holden at 
Between A.B., Plaintitiy 
and 
C.D., Defendant, 


We, .the plaintiff and defendant, do hereb 
5 y agree that the 
amount of the debt or demand due from the defendant to ‘the 
plaintiff is £ and that the same, with £ for 
the plaintiff 8 costs, and £ the Court fees, shall be paid 
to the Registrar of the Court at his office in manner 


following ; that is to say, 


Signatures of Plaintiff 
and Defendant, 


Signed in the presence of 


This paper marked “ A.” is the statement referred to in the 
annexed Affidavit, 


(r) Rule 184, 
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Affidavit of Signature under sect. 9 of 18 & 14 Viet. ¢. 61, 


No, of Plaint. 
In the County Court of holden at 
Between A.B., Plaintiff, 
and 
©.D., Defendant. 

I of ’ gentleman, an attorney of Her 
Majesty’s Court of ~ at Westminster, make oath and 
say, that I was present on the day of one 
thousand eight hundred and fifty , and did see the plaintiff * 


and defendant respectively sign the statement hereunto annexe, 
marked with the letter A., and that the name 

set to the said statement is in the handwriting of the plaintiff, and 
that the name . set, to the said statement is in 
the handwriting of the defendant, and that the name 

set to thé said statement as the witness attesting the same is in my 
handwriting. ' 


Sworn at in the county of 
4 this: 
day of one thousand eight hundred 
and fifty , before me 


Payment into Court before SJudgment.)—Under the 
82nd section of 9 & 10 Vict. ¢. 95, the defendant is 
entitled “to pay into Court such sum of money as he 
shall think a full satisfaction for the demand of the 


* plaintiff, together with the costs incurred by the plaintiff 


up to the time of such payment.” The sum of money 
thus paid into Court will be payable over to the plaintiff. 

If, however, the plaintiff shall elect to proceed in the 
action, he will not be precluded from doing so, by the 
payment into Court, but should he recover no further 
sum than shall have been so paid in, the 82nd section 
further enacts, that “the plaintiff shall pay to the de- 
fendant the costs incurred by him in the said action after 
such payment; and such Costs shall be settled by the 
Court; and an order shall thereupon be made by the 
Court for the payment of such costs by the plaintiff.” 

In pursuance of the above section, it is provided by 
the 61st Rule, that where the defendant is desirous of 
paying money into Court, he should do so (exeept where 


i 
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otherwise expressly provided) Jive clear days before the 


return-day of the summons, with court fees proportionate — 
to the amount paid in, and the attorney's costs where the 
amount paid in exceeds 20/. The Registrar will then, 
within twenty-four hours from the time of such payment, 
send to the plaintiff notice thereof by post. 

The defendant may, moreover, at any time before the 
return-day of the summons, pay money into Court, with 
such costs as aforesaid, and the Registrar will give notice 
thereof to the plaintiff, as above mentioned: but where 
money is so paid in less than five clear days before the 
retwrn-day, the Court may order the defendant to pay 
such costs as the plaintiff shall have incurred in pre- 
paring for trial, before the notice of such payment was 
received by him, or in attending the Court (8). 

Money may be paid into Court, either in satisfaction of 
the entire demand of the plaintiff, or in satisfaction of a 
part of it, and the notice to be given by the Registrar of 
such payment, will be accordingly in one or other of the 
forms below given. 


' Notice of Payment into Court of whole Claim. 
No. of Plaint. 


(Seal) 
In the County Court of holden at 
Betweett A. B., Plaintiff, 
and 


©.D., Defendant. 
Take notice, that the defendant has paid into Court the full 


amount of your demand in this action, together with your costs 


Dated this 
To the Plaintiff. 


N.B.—Upon your applying for the above amount it wi 
int it will be n 
you should produce the plaint-note given to you on the eatnp of the 


day of 185. 
Registrar of the Court. 


attendance at the office of the Registrar [plac i 

. is place of offic 
from ten till four, except on [here insert the A yon Rt rt 
Office will be closed] when the office will be closed at one. 


(s) Rule 61. 


. 


! 
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No. of Plaint. al 
In the County Court of holden at 


(Seal) 
Between A.B., Plaintiff, 


an 
©.D., Defendant. 


Take notice, that the defendant has paid into Court the sum of 
# » together with costs proportionate to that sum. If 
you elect to accept the same in full satisfaction of the sum claimed, 
and send to the Registrar of this Court and to the defendant a 
written notice forthwith, by post, or by leaving the same at the 

8 office and at the defendant’s place of abode or business, 

the action will be discontinued, and you will be liable to no further 
costs, ‘In default of such notiee the action may proceed, and if 
you do not appear at the hearing you will be liable to pay to the 
defendant such. costs as he may incur for appearing at the hearing, 
or such .other sum: of money as the Judge may order, for expenses 
subsequent to the payment into Court. 

Dated. this day of 185 

Registrar of the Court. 
To the Plaintiff. 
N.B.—Upon your applying for the above amount it will be necessary 


be you should produce the plaint-note given to you on the entry of the 
plaint. ‘ 


Hours of Attendance at the office of the Registrar [place A office] 


from ten till four, except on [here insert the day on which the 
office will be closed] when the office will be closed at one. 


If the plaintiff elect to accept, in full satisfaction 
of his claim, including costs, the money thus paid 
into Court by the defendant, he should send to the 
Registrar and to the defendant by post, or leave at the 
Registrar's office and at the defendant's place of dwelling 
or place of business, a written notice, stating such 
acceptance, within such reasonable time before the 
return-day as the time of payment by the defendant 
has permitted, and, thereupon, the action will abate, and 
the plaintiff will not be liable to any further costs. But 
in default of such notices from the plaintiff, the cause 
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may proceed (t), and the plaintiff will expose himself to 
the risk of the payment of costs, as already stated, 
Before paying money into Court, the effect of so doing 
—whether the plaint be founded in contract or in tort— 
should carefully be noted (u). 
Tender.|—It is material to observe that where the 
defence is a tender, such defence will not be available 
unless, before or at the hearing of the cause, ‘the defendant 
pays into Court (which may be without costs) the amount 
alleged to have been tendered (x). ' 


As to defending the Action, and Notice of Special De- 


_fence.|—Where the party against whom a plaint has been 


entered in the Gounty Court means to defend the action 

he should bear in mind, that in certain cases notice of 
the particular defence contemplated must be given to 
the plaintiff. This is expressly required by 9 & 10 Viet. 
in 95, 8. 76, which enacts that the defendant shall not — 
“be allowed to set off any debt or demand claimed or 
recoverable by him from the plaintiff, or to set up by 
way of defence, and to claim and have the benefit of, 
infancy, coverture, or any Statute of Limitations, or of hia 
discharge under any Statute relating to Bankrupts or any 
Act for Relief of Insolvent Debtors, without the comnand of 
the Plaintiff,” unless notice thereof shall have been given 
to the Registrar of the Court in the manner presently 
mentioned. But the section just cited further enacts 

that it shall not, be necessary for the defendant to preve 
at the trial that such notice as above required was com- 
municated to the plaintiff by the Registrar. 

When the defendant intends to rely on one or other of 
the grounds of defence above specified, his notice should 
contain the particulars presently indicated, with refer- 
ence to each of such grounds of defence respectively (y) 
though it is provided generally that where b: the Tales 


(® Rule 62. 


(¥) See Broom'’s Comm., pp. 201-2. Goldy v. Go 
+» Pp. 201-2. + Goldy, 26 L, : 
(«) Rule 73, sa @) y ed ~ ain ai 


Set-off. 
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of Practice, any party is required to give notice according 
to a form mentioned in the Schedule thereto, “it shall be 
sufficient if the notice given complies substantially with 
such, form (z).” 

It will perhaps be convenient in this place to add, that 
in all cases where any notice or thing is required by the 
Rules to be given or done within a period of twenty-four 
hours or within a period of forty-eight hours, no part of 
Sunday, Christmas-day, or Good Friday, or of any day 
appointed by royal proclamation for a public fast, humi- 
liation, or. thanksgiving, shall be included in the com- 
putation of such period (a). A 

Should the defendant fail to comply with the require- 
ments of the Rules of Practice below specified, as appli- 
cable to these six grounds of defence; viz., Set-off; 
Infancy; Coverture; that the cause of action is barred 
by a Statute of Limitations; or his discharge under a 
Bankrupt or Insolvent Act; and should the plaintiff not 
consent at the hearing to permit the defendant to avail 
himself of such defence, the Judge may, on such terms 
as he shall think fit, adjourn the hearing of the cause to 
enable the defendant to give the reqaired notice (b). 

In the cases just enumerated, it is moreover directed, 
that the defendant shall, unless otherwise expressly 
ordered, at least five clear days (c) before the day of 
hearing, deliver to the Registrar of the Court as many 
copies of such notice as there are opposite parties, and 
an additional copy to be filed; and the Registrar shall, 
within twenty-four hours from the time of receiving the 
same, transmit, by post, one copy of the notice to each 
of the opposite parties (d). 

In regard to the form of the notice of special ground of 
defence, it is ordered as follows: that, 

Where a defendant intends to set-off any debt or demand 
alleged to be due to him by the plaintiff, he shall give 
notice thereof in writing to the Registrar of the Court, 


4 
(z) Rule 170. (a) Rule 171. 
(4) Rule 66. See Stanton v, Styles, 5 Exch. 978 ; S.C, 1 L. M. & P. 575. 


() See Ligin v. Pilcher, 1 Dowl. N. 8. 767. (d) Rule 72. 
o 


(e) Rule 67. As to the right of set-off where one 
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and deliver to him a statement of the particulars of such . 
set-off, at least five clear days before the return-day of 
the summons (¢). This notice will be as under :-— 


ae Notice of Set-oif. 
No. 
In the County Court of holden at 
Between A.B., Plaintitt, 
and 
C.D., Defendant, 
Take notice, that I intend at the hearing of this cause to claim 


a set-off against the plaintiff’ : 
pts ety ca. elgg iff’s demand, the particulars of which 


Dated this day of 185 


To the Registrar of the Court. on 


(The Registrar is to annee to this noti 
' we te notice the ti Par) ; 
as furnished by defendant, sealed with the aid Vike tenes ii 


' Where a defendant intends to rel 
infancy, he shall give notice there 
Registrar of the Court, at least five 
return-day of the summons, setting 
80 far as he is able, the place and date of his birth ( /) 

Where a defendant intends to rely on the defence of ¢ 
coverture, she shall give notice thereof in writine to he bagi 
Registrar of the Court, at least five clear days hefore the 
return-day of the summons, setting forth in such 1 - “i 
80 far as she is able, the place and . aa 
together with the Christian name 
husband (9). 

Where a defendant intends to rely on the de 
any statute of limitations, he shall 
writing to the Registrar of the Cou 


y on the defence of Infancy. 
of in writing to the 
clear days before the 
forth in such notice, 


date of marriage, 
and surname of her 


; fence of statute of 
give notice thereof in Limite- 
ons. 

rt, at least five clear ° 


_ days before the return-day of the summons (h). 


ing parties is sued, see ante, p. 102 Ont oF OS sn 
(f) Rule 6s, rie wi 
) Rule 69, (4) Rule 7a. 
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Discharge = Where dant intends to rely on the defence of a 
discharge WB ee statute relating to bankrupts, or for 
or Insolvent ¢he relief of insolvent debtors, he shall give notice thereof 
- in writing to the Registrar of the Court, at least five clear 
days before the return-day of the summons, setting forth 
in such notice the date of his certificate, discharge, or 
final order, and the Court by which such certificate, 
discharge, or final order was granted or made ( i). 
In cases other than those above specified, notice of the 
ground of deferice meant to be relied upon need not 
“hee are set out the various forms applicable under 
qi the four preceding rules. 


P Notice of Special’ Defence. 
a, No. 


Bf) s (Seal) 
Between A.B., Plaintiff, 
and 


O.D., Défendant. 


i i i f this cause, to yive 
Take notice, that I intend, at the hearing oO ' 
4 in paren and rely upon the following ground of defence. 


: a 185. 
a Dated this ws The Defendant. 


To the Registrar of the Court. 


: “3 i, with ty-one years, when 
F Infancy. That I was an infant, within the age of gwenty-one years, 


i +t or agreement 
posed claim arose [or the supposed contrac gree 
pd onl and that I was born as I believe at in the 


county of on the day of 


Cov That I am now [or, That I was at the time when the supposed 
erture, 


7 i ment was made] the 
q claim arose, or, the supposed contract * —_ aad 
| on the 


day of ,and that he resides at 


i of 
hay ry at in the county of 


in the county of 


(i) Rule 71. 


4 In the County Court of holden at 
y 
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That the claim for which Iam summoned is barred by a Statute Statute of 
of Limitations. Limite 


That I am a certificated bankrupt, and obtained my certificate Bank- 
from the Court [or district Court] of Bankruptcy, on * uptey4 
the day of 


That I’ was duly discharged, under an Act for the Relief of Insolvency. 
Insolvent Debtors [or obtained a final order under the Protection 
Acts, 5 & 6 Vict., c. 116, and 7 & 8 Vict., « 96] on the 


day of at the Court of 
held at 


Inspection of Documents.]—Where in any action, the 
plaintiff or defendant is desirous of inspecting any written 
or printed document or instrument, in which he has 
an interest, and to the production of which he is entitled 
for the purposes of the action (j), and which is in the pos- 


-session or power or under the control of the other party, 


such plaintiff or defendant may, five clear days before the 
day of hearing, give notice to the other party by post or 
otherwise, that he or his attorney desires to inspect any 
such document or instrument, describing the same, at any 
place to be appointed by the other party; and ‘if such 
other party shall neglect or refuse to appoint such place, 
or to allow such plaintiff or defendant or his attorney to 
inspect such document or instrument within three days 
after receiving such notice, the Judye may, in his dis- 
cretion, on the day of hearing, adjourn the cause and 
make such order as to costs as he shall think fit (i). 


Notice to Admit..—Where either party proposes tu 


(j) Tn certain cases, a party is not entitled to call for the production of 

documents in the hands of his opponent (ex, gr. his title-deeda), These 
cases are specified in Tayl, Evid., 2nd ed., pp. 391, 392. 

Rule 63. The-statute (14 & 15 Vict, c. 99, 8. 6), which authorises 

the m Law Courts to compel an inspection of documents whenever 

would grant discovery, does not apply to the County Courts. Nor 


Raa 17 &18 Vict. c. 125, s. 50 (relating to the discovery of documents) 
y. 


L 
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Summary 
by 
Judge. 


i + of a superior Court or any other docu- 
sy le cid page 7 in evidence, he may, 
by a demand in writing made a reasonable time before 
the hearing, require the other party to admit (saving all 
just exceptions to the admissibility of such document in 
evidence) the document to be read in evidence without 
proof; and if such ‘demand be not made no costs of 
proving such document shall be allowed, unless the 
Judge shall otherwise order. If such demand be not 
complied with, and the Judge think it reasonable that the 
admission should have been made, the party refusing will 
have to bear the expense of proving such document, 
whatever may be the event of the cause (/)._ 


Notice to Produce.|—There are no special provisions 
contained in the County Courts Acts or Rules of Practice 
having reference to the notice to produce documents at 
the hearing of the suit, the ordinary practice accord- 
ingly in regard to the giving of such notice where an 
action is pending in a superior Court is here ap- 
plicable (m). 


CHAPTER IV. 
The H earing. 


On the day named in the summons, the plaintiff must 
attend the County Court with his witnesses and the 
evidence necessary to substantiate his claim, and there- 
upon the defendant should also appear to answer the 


pleint ; and, “ on answer being made in. Court, the Judge ° 


shall proceed in a summary way to try the cause and give 
judgment, without further pleading or formal joinder of 


()) Rule 76, framed in pursuance of 9 & 10 Vict, c. 95, s. 85, which is 


erred to at p. 152. 
— The made a gm. bag notice to produce, and its effect when given, 


are fully explained in Taylor, Evid., 2nd ed., pp. 378%00. 


“THE HEARING. 


issue” (n). Although, as hereinafter stated, a jury may be . 


summoned to determine questions of fact in certain cases. 
Even where the entire debt or demand has been ad- 


- mitted under sect. 8 of 13 & 14 Viet. ¢. 61, the plaintiff 


should attend the Court at the return of the summons 
to get an order for payment, as expressly stated at the 
end of the’ notice of admission, which will be found at 
p. 135. And where the admission, whether under the 
8th or 9th section of the above Act, has not been signed 
in the presence of the Registrar or Assistant Registrar of 
the Court, the plaintiff must be prepared with an affidavit 
of signature, as stated at pp. 134, 138. It seems the more 
necessary to mention this, because a material part of the 
business of the County Court consists in making orders 
and entering up judgments, where the matter in dispute has 
previously been settled out of Court between the parties. 

In cases other than those just pentioned, the trial of 
a suit or plaint in the County Court, whether with or 
without a jury, is conducted according to the principles 
whic regulate proceedings at Nisi Prius? as regards the 
right to begin, the order and mode of proof, and the 
examination of witnesses. There are, however, several 
important matters connectéd therewith, which require to 
be specially noticed ; to these, therefore, we shall now 
successively advert, in what appears to be their natural 
and most convenient order. 


147 


By 9 & 10 Vict. &. 95, s. 70, “in all actions where Jury—in 
the amount claimed shall excéed jive pounds, it shall be “5% 


lawful for the plaintiff or defendant to require « jury to 
be summoned to try the said action; and in all actions 
where the amount claimed shall not exceed five pounds, 
it shall be lawful for the Judge, in his diseretion, on the 
application of either of the parties, to order that such 
action be tried by.a Jury,” which will then be summoned 
in the manner mentioned at pp. 149, 150, 

The party requiring the J ury must, however, give 
notice of demand of 4 Jury in writing to the Registrar of 


(®) 9 & 10 Vict. 95, 8. 74. See also Jd. 8, 69, cited ante, p, 11. 
12 


2 
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the Court three clear days before the day of hearing, and 
the summonses to the intended jurors must then be 
delivered to the bailiff forthwith (0). ’ 


At the time of giving this notice, and before he is 


entitled to have the Jury summoned, the party requiring 
it must also pay to the Registrar the sum of five shillings 
for payment of the Jury, and such sum will be con- 
sidered as costs in the cause, unless otherwise ordered by 
the Judge (p). 

Upon requisition made to the Registrar as above men- 
tioned, he must cause notice of the demand of a Jury, 
whether made by the plaintiff or defendant, to be com- 
municated to the other party by post, or he must cause it 
to be delivered at his usual place of abode or business; 
but it will not be necessary for either party to prove on 
the trial that such notice was communicated to the other 
party by the Registrar (q). The notice will be as under :— 


Registrar's Notice of Jury. 
No, 


In the County Court of holden at 
(Seal. ) 
Between A.B., Plaintiff, 
and 
C.D., Defendant. 


Take notice, that this cause will be tried by a jury, the 
having demanded a jury therein, " 
Dated this day of 185 


Registrar of the Court. 
To the Plaintiff [or Defendant). 


Where notice of a demand of a jury has not been given 
in due time, or if at the hearing both parties desire to try 


by a jury, the Judge may, on such terms as Ife shall think - 


fit, adjourn the cause in order that the necessary steps 
for such trial may be taken, and the trial will take place 
accordingly (r). 


(o) Rule 77. 


be (p) 9 & 10 Vict. o, 95, 8. 71. 
(q) 9 & 10 Vict. c 95, 8. 70. (r) Rule 78. 
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The mode of summoning the jury is ribed 
9 & 10 Vict. c. 95, s. 72, <i seit Oe ale tear 
every county, and the High Bailiffs of Westminster and 
Southwark, to cause to be delivered to the Registrar of 
the Court a list of persons qualified and liable to serve as 


jurors in the Courts of Agsize and Nisi Prius for their 


county, city, and borough respectively, within fourtee 

days from the receipt of the Jury ads deme the Clerk of 

the Peace of the county or other officer. This list must 
contain only the names of persons residing within the 
jurisdiction of the Court ; and for such list the Sheriff or 

High Bailiff will be entitled to receive out of the general Sheriff's 
fund of the Court a fee after the rate of twopence for every ” 
folio of seventy-two words ; and whenever a Jury shall be 
required, it is the duty of the ‘Registrar to issue sum- 


. monses for their attendance in the form below appearing. 


Summons to Jurors. 


In the County Court of holden at 
(Seal.) : 

You are hereby summoned to appear and serv j i 
this Court, at the on the yg wise 
185, at the hour of in the noon, upon the 


trial of the cause or causes to be then and there tri j 

t { ried b d 
in default of attendance you will be liable to a ceili fos 
pounds, under sect. 72 of 9 & 10 Vict. c, 95, 


Given und i 
_ - seal O€ the Court, this day of 


To Registrar of the Court, 


of 


It is directed that ten jurymen shall be summoned to Number 
attend at a Court for the trial of causes, unless the J udge wuoenaee 
shall otherwise order (s), But “no person shall be sum- Exemption 
moned or compelled to serve on such Jury more than “™ 
hwice within one year, or who shall have been summoned ia 
and shall have attended upon any Jury at the Assizes, or 
any Court of Nisi Prius, or at the Central Criminal Coan 


(s) Rule 80. 


Summons, 
how 


Number of 
— 


* 


Fine for 


non-attend- 
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for the same county, within six calendar months next 
before the delivery of such summons” (¢). 


Delivery of the summons to the person whose at-° 


“tendance is required on the Jury, or delivery thereof “ to 
his wife or servant, or any inmate at his usual place 


of abode, trading, or dealing, shall» be deemed good — 


sefvice” (u). 

Whenever there are any cases standing in the County 
Court for trial by j jury, five jurymen must be impannelled, 
‘and sworn to give their verdicts in the causes which shall 
be brought before them in such Court, and being once 
sworn shall not need to be re-sworn in each trial ; and 
either of the parties to any sueh cause will be entitled to 
his lawful challenge against all or any of the jurors, in 
like manner as he would in one of the Superior Courts ; 
and the jurymen so sworn shall be required to give an 


» unanimous verdict («). 


The oath to be administered to the ‘jury is, as at 


Nisi Prius, “to give a true verdict according to the 


evidence” (y). 

In default of attendance at the Court, in obedience to 
the summons, at the time mentioned therein, the juror so 
defaulting shall forfeit such sum of money, by way of fine, 
as the Judge shall direct, not however exceeding 51. for 
each default (z); this fine is enforced on order of the Court, 
drawn up in the form below given, and if necessary, by 
warrant of execution thereupon, against the goods of the 
defaulter, the form.of which is also below set forth. 


Order fining a Juror for Non-attendance. 


In the County Court of holden at ' 
Seal.) ees 


: 
Whereas was duly summoned to appeas and 
sexve this day as a jiror in this Court, upon the trial of the cause 
or causes to be tried by jury at this Court ; and whereas he has 


(a) Id. s, 72 


10 Viet. c. 95, 8. 72. 
my) s. 73. 3 (y) dd. 8. 72. 


* a) Td, 3,72. . a 


’ of this Court a fine of £ 
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without sufficient cause’shown, to appear and serve as 
a juror at this Court : It is hereby otdered, that he shall forthwith 
[or on the day of | pay to-the Registrar 
_ for such neglect. 


Given under the seal of this Court, this 
- By the Court, 


day of 


Registrar of the Court. * 


Hours of attendance at the office of the Registrar [place of office] 
from tén till four, except on [here insert the day on which the 
office will be closed], when the office will be closed at one, 


a) 


Warrant of Execution against the Goods of a Juror 
for a Fine.. 


No, of Warrant, 
In the County Court of 
(Seal. ) 


Whereas wa’ duly summoned to appear and 
serve as a juror at a Court holden on the 
upon the trial of any cause or causes to be then and 

there tried by jury : and whereas he neglected, without sufficient 
cause shéwn, then to appear and serve as a juror at such Court, 
it was thereupon ordered by the Court that he should forthwith 
[or on the day of | pay to the Registrar of this Court 
a fine of £ for such neglect : and whereas the said sum 
has not been paid accoriing to the said order, and the Judge of 
this Court has ordered it to be levied as hereinafter mentioned ; 
these are therefore to require and order you forthwith to make 
- levy, by distress and gale-of the goods and chattels of the 
wheresoever they may be. found within the 


holden at 


cons of this Court (excepting the wearing apparel. and bedding 


of him or his family, and the tools and implements of his trade, 
if any, to the value of five pounds) the sum stated at the foot of 
this. warrant, being the amount of such fine, and the costs of this 
execution, and also to seize and take any money or bank notes 


(whether of the bank of England or of any other bank), and any . 


cheques, bills of exchange, promissory notes, bonds, specialties, or 
securities for money, belonging to him, which may there be found, 
or such part or so much thereof as may be sufficient to satisfy this 


‘day of * 


execution, and the costs of making and ‘ 
ee ee en cotine : 
make return of what you pave done under this warrant imme- : Summons to Witness. 
diately upon the execution No. . 
, In the County Court of holden at 
Given under the seal of the this day of (Seal.) * 
185. é Between A.B., Plaintiff, 
E By the Court, e and ' 
q : os ~ 4 OD, Defendant, 
, Registrar of the Court, ee : 
4 16 the ‘High Beilif of the Court, , You are Br Fs aaa to yey a Court me in 
4 and others the Bailiffs thereof. at the hour of __ «im the hoon, to give evidence in 
,* i . the above cause on behalf of the [plaintiff or defendant, as the 
Peta pad. case may be], and then and there to have and produce [stute any 
Amount of fine wae eae a i eye particular uts required], and all other books, papers, writings, 
Poundage for issuing this warrant . . | and other documents relating to the said action, which may be in 
| 3 —_—_ — _ your custody, possession, or power. In default of your atte 
4 - Total . , ‘ vs yo wl be Habe tox ponalty of ten pound, under & 10 Vi 
8 ‘ Soe 
7, Noricr.—The goods and chattels are not to be sold until after the end Dated this lay of 185 i 
of five days next following the day on which they were seized, unless they k 
be of a perishable nature, or at the request of the said juror, 1 Registrar of the Court. 


It will be remarked, that, at the end of the summons, Penalty on 
is a notice to the witness that he will be liable to a fine Witness ™* 


Application was made to the Registrar for this warrant at 
minutes past the hour in the noon of the day of 


4 Witnesses, 185. (a) 
iow am \ if he do not attend in obedience thereto. This notice is scan 
appended in purstiince of the 86th sect. of the 9 & 10 


_* The attendance of witnesses in the County Court is 


enforced by summons in the form below given, with or 
’ without a clause requiring “the production of books, 
deeds, papers, and writings in their possession or con- 
trol;” and in such summons the names of any number 
_ of witnesses may be inserted ()). Sunimonses to witnesses 


‘ may be issued without leave of the.Court, to be served by 
one of the bailiffs either in the home or in any foreign’ 
district (c); and it will be sufficient if the summons be ‘> 


served.a reasonable tire before the actual hearing(d) of 


the cause, and in ‘such manner as specified in the Rules © 


‘eited at p. 120, 121 (¢). 


(a) This memorandum is required by the 19 & 20 Vict. c. 108, »/ 46, a 


to post, p. 201. 
(B) 9 & 10 Vict. c. 95, ». 85. 
(e) Rule 74. 9 & 10 Vict. ©. 95, 9 85. (d) Rule 75. 
(e) Rule 58, ; 


Viet. c. 95, which enacts, that every person on whom any 
such summons shall have been served, either personally 
or in such manner as may be directed by the Rules of 
Practice, and to whom at the same time payment or a 
tender of payment of his expenses, according to : the 
settled scale of allowance, shall have been made, and 
“who shall refuse or neglect, without sufficient cause, to 
appear, or to produce any books, papers, or writings, 
required by such summons to be produced; and also 
every person present in Court, who shall. be required to 
give evidence, and who’ shall refuse to be sworn and give 


evidence, shall forfeit and pay such fine, not exceeding’ 


101, as the Judge shall sét om him; and the whdle or any 
part of such fine, in the diseretion of the Judge, after 
deducting the costs, shall be applicable toward indeni- 


nifying the party injared by such refusal or neglect, sind” 


* 


the remainder thereof shall form part of the general fund 
of the Court in which the fine was imposed.” 

By sect. 87, it is also further enacted, that payment of 
any fine imposéd by the Judge of the County Court, under 
the authority of the Act 9 & 10 Vict. c. 95, may be 
enforced upon the order of the Judge, in like manner as 
payment of any debt adjudged in the said Court, and 
shall be accounted for as therein provided. The fori of 
the order fining a witness fot non-attendance, and of the 
writ of execution against him for levying the amount of 
the fine, will be found below. 

f 


Order fining a Witness for Non-attendance. 


In the County Court of holden at 
(Seal. 
ih Between A.B., Plaintiff, 
and 
C.D., Defendant. a 
Whereas of was duly surgmoned to 


appear as a witness in this cause at a Court this day holden, and 
‘at the time of being so summoned payment [or a tender of pay- 
ment] of his expenses was made, according to the scale of allowance 
settled by the Rules of Practice of the County Courts ; and 
whereas he has neglected without sufficient cause shown to appear 
at the Court [or to produce] [here describe what he was required by 
such summons to produce] or * Whereas being this 


day present in Court, and being required by-the Court to give, 


evidence in this caaye, f@fused to be sworn, Without alleging as a 
ground for such refusal that he had any conscientious scruples 
with respect to taking an oath for, after being duly sworn, refused 
to give evidence [or to produce [here describe what he was required 
and bownd to produce|:, It is hereby ordered that the said 


shall forthwith [or on the day of Rod 
pay to the Registrar of this Court a fine of £° for ‘such 
neglect [or refusal]. 
Given under the sgal of the Court, this 5 day of 
185 . 
By the Court, 
Registrar of the Court. 


* Where witness is present in Court, commence form here. 


Hours of attendance at the office of the Régistear [place.of fice] 
from’ ten till four, except on [here insert the day_on which the 
office will be closed), when the office will be closed at one. 


Warrant of Execution against the Goods of a Witness 
for a Fine. , 


No. of Warrant, 
In the County Court of 


(Seal.) 


holden at 


Between A.B., Plaintiff, | 
and 
©.D., Defendant. 


» 


«. Whereas “was duly summonei ¢ 
“ in this cause hy a Court holden at - * Fe sah 
and at.the time of being so sunim 
ay tender of payment] of his the eo a cate 
seale of allowance settle by ‘the Rules of Practice of the 
County Courts ; and. wheréas he‘neglected, without sufficient cause 
shown, to appear at such Court [or to produce] [here describe what 
he wis required and bound to produce]: * or Whereas 
ie ptr yh in the Court on the day of 
» and being required by the Court to give eviden 
to be sworn without alleging as a ground rt such ps Fay ae 
had any conscientious. scruples with respect to taking an oath [on 
after being duly sworn, refused’ to give evidence,, or to produce, 
~ it was thereupon ordered by the Court that he should forth. 
% 4 onthe . day of ] pay to the Registrar 
this Court a fine of £ for such neglect [or refusal] ; 
and whereas the said sum has not been paid according to the said 
order, and the Judge of this Court has ordered it to be levied ae 
hereinafter mentioned, these are therefore to require and onde 
you forthwith td make and levy by distress and sale of the goods 
and chattels of the said r wheresoever they may be 
found, within the district of this Court (excepting the wearin 
apparel and bedding of him or his family, and the tools “a 
implements of his trade, if any, to the value of five pounds), the 
sum stated at the foot of this warranty being the amount of “trac 
fine and the costs of this execution, and also to seize and take an 
money or bank notes (whether of the’ Bank of England, ér of pe 
other bank), and any cheques, bills of exchange, promissory pan 
bonds, specialties, or securities for money belonging to him which 
may there be found, or such part or so much thereof as may be 
sufficient to satisfy this execution, and the costs of making and 
executing the same, and to. pay what you shall have so levied 


to the Registrar of this Court, and: make return of what you 


* Where witness was present in Court, commence form here, 


156 


Coste of 


allowance, 
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have done under this warrant immediately upon the execution © 


thereof. 
Given under the eal of this Court, this day of 
185. 
By the Court, 
Registrar of the Court. 


. 9 


To the High Bailiff of the said Court, 
and others the Bailiffs thereof. 


Amount of fine : . ’ ieeak a 
Poundage for issuing this warran 


Tat | | 


OTICE, ate and sintiale wee at 0s ee until after the end 
PP days next following the day on which they were seized, unless they 
be of a perishable nature, or at the, request of the said witness. 
Application was made to the Registrar for this warrant at 
minutes past the hour of - * , in the noon 
of the day of 185 


As regards the costs of witnesses and their allowance 
for attendance, it is directed by Rule 101, that the Judge 
shall in each case direct what number of witnesses are to 
be allowed on: taxation of costs between party and party, 
and that their allowance for attendance shall in no case 
exceed the highest rate of the allowances below mentioned. 
‘Also by Rule 102, the costs of witnesses, whether they 
have been examined or not, may, in the discretion of 
the Judge, be allowed, though they have’ not been 
summoned. 


Allowance to Witnesses. 
" cs ek, EES 


” 


tlemen, Merchants, Bankers, and 
cules aon oo . from 010 0 
Tradesmen, Auctioneers, Accountants, 

Clerks, and Yeomen, per diem, from 


- the witnesses attend in more than one cause, they will be 
entitled ton proportionate part in each cause only. 


* . 
’ 
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Judge's Warrant for bringing up Prisoner under 19 & 
20 Viet. c. 108, s..31.]—Should it be necessary to bring 
up @ prisoner to give evidence in the County Court, 
reference must be made to the 31st sect. of the 19 & 20 
Vict. c. 108, which empowers the Judge, in any case 
where he shall see fit, upon application on affidavit by 
either party, to issue an order under his hand and the 
seal of the Court for such purpose. Any person confined 
in gaol, under sentence or under commitment for trial or 
otherwise, except under process in any civil action, suit, or 


' proceeding, may thus, in virtue of the Judge’s warrant, be 


brought before the Court, to be exaimined as a witness in 
any cause or matter there depending. ‘The prisoner will 


‘ be brought up under the same care and custody, and be | 


dealt with in like manner, as a prisoner required by any 
writ of Habeas Corpus awarded by a Superior Court to 
be brought before it to be examined. The person, how- 
ever, having the custody of such prisoner will not be 
bound to obey the Judge's order, unless a tender be made 
to him of a reasonable sum for the conveyance and main- 
tenance of a proper officer or officers; and of the prisoner 
in going to, remaining at, and returning from the County 
Court(f). The forms aboye alluded to are as under :— 


Affidavit to obtain a Warrant under sect. 31 of 
19 & 20 Viet. ¢. 108. 


No. of Plaint, 
In the County Court of holden at 
Between A.B., Plaintiff, 
ate vs and 
aa C.D.,; Defendant. 
I of ‘ the plaintiff [or defendant] 


make oath and say, that the above cause is appointed to be tried . 
at this Court on the day of 185, and 
that E.F., now a prisoner confined in [state the prison, will be a 
material witness for me upon the said trial, And I further say, 
that I am advised and verily believe that I cannot safely proceed 
tothe trial of the said cause without the testimony of the said E.F. 


And I do hereby make application to the Judge of this Court for a — 


' 


— 19 & 20 Viet, , 108, 8.31. 


k 
a 
yy 
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warrant, in order that the said EF. may be before this 
Court to be examined as a witness on my behalf. 
Sworn at in the county ‘ip 
the 


of 
of one thousand eight 
hundred and fifty , before me 


Warrant to bring up a Prisoner to give Evidence under 
sect. 31 of 19 & 20 Vict. c. 108. 


No. of Plaint, 
In the County Court of holden at 
Between A.B., Plaintiff, 
and 
C.D, Defendant. 


To [officer in whose custody the prisoner is} 


Whereas the plaintiff [or defendant] hath made application to 
me, by affidavit, for a warrant to bring up before this Court E.F., 
who it is said is detained as a prisoner in your custody, in order 
that the said E.F. may be examined as a witness on behalf of the 
said plaintiff [or defendant] in a certain cause depending in this 
Court between the said A.B., plaintiff, and ©.D., defendant : You 
are therefore hereby required to bring the said E.F. before this 
Court at [Cowrt house] on the day of 185, 
at o'clock in the noon, then and there to be 
examined asa witness.on behalfof the said plafntiff [or defendant] ; 
and immediately after the said E.F. shall have given his testimony 
before this Court, that you safely conduct him the said E.F. to 
the prison from which he shall have been brought under this 
warrant. zi 


Given under the seal of the Court, the day of 
185 
Judge of the Court. 


Adjournment of Cause.|—The hearing of the cause 


_ may de either postponed or adjourned : 1st, by the act of 


the Judge ; or, 2ndly, by the consent of the parties. 

lst. The 9 & 10 Vict. ¢. 95, 8. 81, enacts, that “ the 
Judge may in any case make orders for granting time to 
the plaintiff or defendant to proceed in the prosecution 
or defence of the suit, and also may from time to time 
adjourn any Court, or the hearing or further hearing of 
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any: cause, in such manner as to the Judge may seem fit;” 


and by Rule 83, when anything required by the practice 


of the Court to be done by either party, before or during : 


the hearing, has not been done, the Judge may, in his 
discretion, and on such terms as he shall think fit, 


adjourn the hearing to enable the party to comply with 


the practice (g). ‘The following is the form of the— 


ay 
«) Order to adjourn Proceedings. - 
0. 
In the County Court of holden at 
(Seal. ) 
Between A.B., Plaintiff, 
and 
OrD., Defendant. 


It is ordered that the trial of this action be adjourned until the 


day of 185 , at Yolock i 
— Pi ‘ o'clock in 
Given under the seal of the Court, this day of 
185 . 


By the Court, 


Registrar of the Court. 


andly. The 81st Rule. provides, that the parties to any 
cause, at any time before the cause is called on, may by 
consent and without payment of any hearing fee, postpone 
the hearing to such subsequent Court as the Judge shall 
direct. 
Where a cause is adjourned, no order of adjournment 
is to be served on either party, unless by direction of 
the Judge (h). ; 


Amendment at.the Hearing.) —Vhe County Court Judge 


’ 18 invested with very extensive powers of amendment at 


the hearing, which are minutely specified in the Rules of 
Practice, and»may be conveniently enumerated in this 


place. 


Where the name or description of a plaintiff in the ppror es 


See also 17 & 18 Vict. c. 125, ss. 19,103 ; Rule 66, ci ; 
78, cited ante, p. 148. : ee a 


name or 


‘ey 
} 
a 
of 
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° * be amended at the instance of either party by order of 


the Judge, on such terms as he shall think fit, and 
thereupon the cause will proceed as to set-off and 
other matters, as if the name or description had been 
originally such as it appears after the amendment has 
been made (i). - 

—- defen- Where the name or description of a defendant in the 


summons is insufficient or incorrect, and the defendant ~ 


appears and objects to the description, it may at the 
hearing be amended at the instance of either party by 
4 order of the Judge; on such terms as he shall think fit, 
: . and thereupon the cause will proceed, as to set-off and 
other matters, as if the name or description had been 
originally such as it appears after the amendment ‘has 
been made; but if no objection is taken to the name or 
description the cause may proceed, and in the judgment, 
and all subsequent proceedings founded thereon, the 
defendant may be named and described in the same 
; manner (k). 
Where a Where a person other than the defendant appears at 
q other than thedfearing, and admits that he is the person whom the 
q defendant pJaintiff intended to charge, his name may be substituted 
4 for that of the defendant, if the plaintiff consents, and 
thereupon the cause will proceed as to set-off and other 
matters as if such person had been originally named in 
the summons, and the costs of the person originally 
named as defendant shall be in the discretion of the 
Judge (J). 
Husband + Ty actions by or against a husband, if the wife be 
ie. . * * . 
improperly joined or omitted as a party, the summons 
may at the hearing be amended at the instance of either 
party by order of the Judge, on such terms as he shull 
think fit, and thereupon the cause will proceed, as to 
set-off and other matters, as if the proper person had 
been made party to the suit (m). 


(i) Rule 94, framed in pursuance of 9 & 10 Vict. 0, 95, s. 5. 
"Rule 95; 9 & 10 Vict. c. 95, «, 59. See Foster v. Temple, 5D. & L. 


(® Rule 91. {m) Rule 96. 


summons is insufficient or incorrect, it may at the hearing 
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Where a party sues or is sued in a representative cha- Represen- 
racter, but at the hearing it appears that he ought to have ‘ve ch , 
sued or been sued in his own right, the Judge may, at yey 
the instance of either party, and on such terms as he 
shall think fit, amend the proceedings accordingly, and 
thereupon the cause will proceed as to set-off and other: 
matters as if the proper description of the ‘party had 

~ been given in the summons (7). 

Where a party suestor is sued in his own right, but at 
the hearing it appears that he ought to have sued or been 
sued in a representative character, the Judge may, at 
the instance of cither party, and on such terms as he 
shall think fit, amend the proceedings accordingly, and 
thereupon the cause will proceed, as to set-off and other  - 
matters, as if the proper description of the party had 
been given in the summons (0). , 

Where it appears at the hearing that a. greater number Too many 
of persons have been made pluintif/s than by law re- intl { 
quired, the name of the person improperly joined may, at | 
the instance of either party, be struck out, by order of 
the Judge, on such terms as he shall think fit, and there- 
upon the cause will proceed as to set-off and other 
matters, as if the proper party or parties had alone been 
made plaintitis (»). 

Where it appears at the heaving that a less number of to fow 
persons have been made plaintif’s that by law required, intitle 
the name of the omitted person may, at the instance of 
either party, be added, by order of the Judge, on such ’ 
terms as he shall think fit, and thereupon the.cause will 
proceed, as'to set-off and other niatters, as if the proper 
persons had been originally made parties; and if such 
person shall, either at the hearing or at some adjourn- 
ment thereof, personally or by writing, signed by him or 
his agent, consent tv become a plaintiff in manner afore- 
said, the Judge must then pronounce judgment as if 
such person had originally been made a plaintiff; but if 
such person shall not consent to become a plaintiff in 


©) Bale 92. (#) Rule 93, ip) Rule 97. 


M 


of either party, be struck out by order of 
; on such terms as he shall think fit; and there- 
@ cause will proceed as to set-off and other 


| Reeth the picper panty or yortuen haa alone been 


made:defendants, and the costs of the person improperly 
joined as 4 defendant will be in the discretion of the 
mr | | 


de » Whe ‘two-or more persons are made defendants, and 
} served, Some Of them have not been served, the name or names of 


_ the defendant or defendants who have not been served, 


¥ 


A i errors in any proceeding in such Court, whether there is . 
anything in writing to amend by or not, and whether the 


. 


“~~ 


re 


ie and thereupon the cause will: proceed as to set-off and 


i, defendant or defendants (s), < 


may, at the instance of ‘either party, be struck out, by 
_ order of the Judge, on such terms as he shall think fit ; 


other matters, as if the party or parties whose name or 
names have not been struck out, had alone been made’ 


~ Besides the powers of amendment by the foregoing 


specifically given, we have seen (2) that the Judge of a 
ro Court may at all, times amend all defects and 


defect or error be that of the party applying to amend 
or not; and all such amendments may be made with or 
without costs, and upon such terms. as to the Judge may 


® La seem fit (u). It is moreover imperative on the Judge to 


order that alJ such amendments as may be necessary for 


te of determining in the existing suit the real 


im controversy between the parties shall be 

, if applied for (v). 
i nh ae that the words of the foregoing 
section are very general, and invest the Judge with a 


+ 


Rule 98, ’ ‘i Rule 99, 


Rule 100.. t) Ante, p. 11. 
19 & 20 Viot. o. 108, «. 57. ») td 


Bt oa 
aye 


sere power, with the exercise of which the 
srior Courts will not willingly interfere. If, after the 
p has closed on both sides, the Judge of the Count 
directs an amendment.in the plaintiff's particulars, 
er to make them full enough to meet the evidence 
by him, the Court above will not interfere, even 
the amendment were unnecessary. If, however, 
nt, when the amendment is proposed at the 
thinks that he will thereby be shut out of some 
to which he would otherwise be entitled, he 
Tequest the Judge to allow him to go into further: 
» or to adjourn the case ; whereupon the Judge 
exercise his discretion as to the terms on which the . 
mt should be allowed (z). : 


the Parties may Appear, and Consequences of 
irance.)—The 15 & 16 Vict. c. 54, s, 10 (which 
the eprresponding portion of 9 & 10 Viet. o. 95, 
enables the following persons to appear and con- 
‘eases in the County Courts: viz. the party to the, 
}or other proceeding, or an attorney (y) of one of ‘ 

é 's Superior Courts of record, being an attor- 
@ generally in the action for such party, but not 
retained ds an advocate by such Jirst-nientioned 

or a barrister retained by (2) or on behalf of the 

on either side, or, by leave-of the J udge, any other 
allowed by the Judge to appear instead of the 
ty; but none of the persons thus entitled to address 
@ Court’ are to have any right of exclusive or pre- 
te, and they will be subject to such. regulations as 
» may from time to time prescribe for the 


ee " 


rd ily transaction of the business of the Court. 


PBY Rule 88, it is directed that the provisions of the’ 


tothe persons who fell bi cdtewed to 
BG on a= 1 t r 2 c ; in the County 
fins and fo all cthar miter which may come 


oe, 


jis not necessary for either party, previous to the 
rin -notice to the other, or to the Court, of 
hi intention to employ a barrister or attorney to act as 
aes advocate at the hearing, nor will the allowance of 
@omt for such barrister or attorney be affected by the 
"| watt of such’ notice (a). ; 
neither party appears at the return-day of the sum- 
the cause-will be struck out. 
upon the day of the return of the simmons, or at 
adjournment of the Court at which it is returnable, 
shall not , the cause Will be struck 
nd if the defendant does then appear and docs 
plaintif’s demand, the Judge may, in his 


& 


FE 
E 


>. 


= 
t 
$ 


He 


No. *. . 7 
~~ In thd County Court of - 

a ee 
oS oe ond 

: ) ©.D., Defendant, 


plaintiff has not appeared, either by himself, his 
cammiieeh the Court holden this day, being the day 


holden at 


for the trial of this cwuse, and the defendant has y 


9 & 10 Viot, «. 95, ». 79. 
oe QRG aaa re yo ata 5 9 & 10 Viet «. 98, «79. 
oad & © 61, a. 10, 


charged (c). Sis cm 
recoverable from the plaintiff 
and means as any debt or damage orde 


paid by the Court can be recovered (d). 
_ The following is the— 


| Order for Costs to Defendant where Plaintig does not 


‘ 


By the Court, 
Registrar of the Court. 


Dieta of cltenstance ut the office of the Registrar [place of office] 


from ten till four, except on [here insert the day on which’ the 
office will be clésed), when the office will be closed at one, 


case is called on, the plaintiff does not 
defendant, or some one duly authorised 
his behalf, does appear, and admits the cause of action 
full amount claimed, and pays the fees payable in 
“the first instance by the plaintiff, the Judge, if he think 
‘Mit, may proceed. to give judgment as if the plaintiff had 
we ted (e). Kenny ‘ 
"Whe plaintiff “shall appear, but shall not make proof of 
"his demand to the satisfaction of the Court, it shall be 
Tawfal for the Judge.to nonsuit the plaintiff, or to give 
I for the defendant; and in either case, where 
“Mie defendant shall appear and ,shall not ‘ admit the’ 
demand, to award to the defendant, by way of costs and 
) om for his trouble and attendance, such sum as 
) in his discretion shall think fit; and such sum 
ll be recoverable from the plaintiff by such ways and 
as any debt or damage ordered to be paid” by the 
ean be recovered (f). gf 
89th section of 9 & 10 Vict. o. 95, also empowers 
“to nonsuit the plaintiff in every case in which 
proof shall not be given to him, entitling 
the plaintiff or defendant to the judgment of the 
” A plaintiff cannot, however, be nonsuited where 
ie Court has no jurisdiction to cntertaja the case (9). 


@) 9 & 10 Viot. « 95, 5. 79. Ia. 
eit 1m eNon, ” 


ty —If, ttpon the day of the return of the summons, Nonsuit. 


ses a ge cannot been proof as satisfied the mind of the Judge 
hthe plaintiff's consent (h). Nor is there service of the process has been made; and when the 
hing in the County Court Acts which deprives » ige is so satisfied, he has jurisdiction, so that the 

+ plaintiff of his right at common law to be nonsuited. He laperior Court will not interfere. 
“May; accordingly, at any time before judgment has been ; En Robinson v. Lenaghan (m), which is deserving of 
 pronoune od, if there be no jury, or, where the cause is ‘with reference to the subject before us, the 
by a jury, at any time before they have delivered were as follows :—The summons issuing out of a 
: Court: was served at a wrong place, so that the 
nt had no knowledge of the proceedings against 

im until his goods were taken in execution; before 

t, however, proof was given to the satisfaction of 

ie Judge under the above (80th) section of 9 & 10 Vict. 

@ 95, that the..summons had been served as thereby 

% On application by the defeidant to set aside 

he proceedings, the Judge declined to do so, except on 

1 terms, to which the defendant would not accede ; 

tad the Court of Exchequer refused a prohibition, on the 

wand that the Judge, having been satisfied as to service 
the process, had jurisdiction. 

“Tn case of the absence of the defendant at the hearing, 
judgment for the plaintiff, the 80th section of the 
last cited empowers the Judge, at the same or any 

nt Court, to set aside the judgment so given and 
sution thereupon, and to “ grant a new trial of the 
upon such terms, if any, as to payment of costs, 
security for debt or edsts, or such other terms, as 
he may think it, on sufficient cause shown to him for 

hat purpose” (n). ‘ 
n Ef security be directed by the Judge to be given under 
thust be noticed, also, that the words in the fore- the above clause, it will, by virtue of the 19 & 20 Vict. 
‘Section, “upon due proof of service of the sum- } 108, s. 70, be “at the cost of the party giving it,” and 
nis’ do not require to be understood as_meaning that l6 various provisions (0), statutory or otherwise, else- 
vice has been absolutely proved, but that there here noticed as operative where a party is required to 

: ie security in the County Court, will apply. 


: Sons ona Pie aes. Barker, i /On December 23rd, 1846, a plaint was heard and 


ae ined by a County Court Judge in the absence of 
980; 3. @., 21 L, J, Exch, 161. : 


Exch. 333; 9. 0.,5 D. & L. 718; Waters v. Handley, 6 D. & L. 
E also Zohrab v. Smith, infra, n. (p, ‘ 
®) 9 & 10 Vict. c. 95, s, 80, (0) Post, Part. IIT. Chap. 1. 


e | above. here was no ground for a pro. 
|, hibition, for the Judge had jurisdiction to inquire into 
: of the motion for a new trial; and his juris- 


4 
ef 
= 
F 
i 
: 


offered, he was convinced that his former 
erroneous (p). 


» and appears at the trial, pe may be 
by the Judge touching his estate and effects, 
the manner. and circumstances under which he con- 


| 


i 
z 
| 


tracted the debt or incurred the liability which is’ the 
subject of the action, and the disposal of his property, 
ée., in like manner as if he had been served with a 


summons at the suit of the plaintiff, after judgment 
obtained ‘against him (q) as explained in the’6th Chapter 


a appear:]—The mode of procedure at the trial in the 
: : County Court where the ies appear-is,; as we have 
already said (*), similar in its general outline to that 

' Observed at Nisi Prius. 
it to peli right to begin, it must be reinarked 


‘the! books respecting the right to begin at Nisi Prius 
should be applied with some caution to regulating the 


p) Zohrab v. Sinith, 6 D, L, 685, 640, 
2s PB gr hay 8. 101. 


(r) Ante, p. 147. 


‘Mele ¢f proceeding at the trial where the. parties * 


ndant, as a release or payment of the 

debt, the defendant has, in strictness, the right, of 
heard (¢). 
> When there are several issues raised at Nisi Prius, 

some.of which are to be proved by the plaintiff and others 
aintiff should, according to the 
begin and give evidence upon those 
issues which are to be proved by him, and the defendant 
will then have to offer evidence, as well to establish the 
issues which lie on him as to controvert the case and 
roofs of the plaintiff (u). 
Where notice of a special defence has been given 
the hearing, in compliance with the practice of the 
Court, the general rule laid down by Lord Ellen- 
C. J., seems : applicable, viz., that “When by 
or means of notice the defence ig known, the 
for the plaintiff-is bound to. open the whole case 
in and cannot proceed in parts” (v). 
1) The following brief remarks as to the right to begin in 
‘ich of the cases specified at p. 142, where notice of the 
# ground of defence must be given, are inserted to 
the memory of the practitioner, 
Be the defendant admits the amount claimed by set-off 
“the plaintiff, but. relies upon a set-off, he ought to begin 
PY proving his set-off; if, however, he contests the 
* amount and acouracy of the demand set out in the 
atiff’s particulars, and no evidence be given to support 


id. 2nd od. p. 333. 


it to p. 61. 
Sensei ol thik Pens be stated in Broom’s _ 
(v) Rees v. Smith, 2 Stark. NP €. 32. 


‘to « plea of infancy thnt the defendant ratified his 
- promise after he became of full age, and the defendant 


rejoin that he did not, the plaintiff need only prove a 
nise, al 1 seen gine magatonye Mada 


Tf, however, 


f Sint th gon rere sso 


_ Where coverture is the only defence, and the plaintiff 


=. under a —_— Act, he will be entitled to 
begin(@. 


0. 5., “he: natural course would seem to be, that the 
should bring his own cause of complaint before 

¢ Court and jury, in every case where he has anything 
sapere either as to the facts necessary for his obtaining 


has oop to prove, as part of his case, the defendant 

to begin; but if the -plaintiff has to prove the 
‘amount of his demand or damages, it has been held that 
he will, if he elect to do so, be entitled to begin (b), 


of | Where the defendant sets up as a defence the Statute 


statutory period (ce: If the defendant (admitting the 
correctness of the plaintiff's claim) relies on his discharge 


, however, as remarked by Lord Deine, 


v, Holl 6M, & W. 662. 
8th ed. p. 355. 
“Guevadiore, 1. R, 648; Hartley v. Wharton, 11 A. & E, 


Sound. Plead, 2nd od. 21 
chon acl 8; Lacon v. Hig  Higina’ Stark, N. P. C. 


Prac, p. 507. 
y., Henman, 2 Cr. & M. 658. 
striotness imply an, admission: of 


isi silane ob leiies to which he 
‘eonceives the proof of such facts may entitle him” (¢). 
It is now clearly settled, that a mistake of the Judge at 
‘Nisi Prius as to the right to begin will be ground for a 


mew trial, if it appear to the Court in Bane that the 


cause of the party really entitled to: begin has been sub- 
stantially prejudiced thereby (f); and this principle 
would seem equally applicable to proceedings in. the 


_ County Court, at all events where the trial is before 


a jury. ’ 


Evidence.|—As it would be impossible to treat satis- 


factorily, in a work like the present, of the evidence 


mecessary to support the various claims which may be 
brought before the Coun.y Court, we shall merely notice 


” afew leading points with reference to this subject. 


In the first place, we must observe, that at the trial Variance. 
no evidence can be given by the plaintiff of any demand 
or cause of action, except such as is stated in the summons 


_ and particulars of demand annexed _ thereto(g); but we 


have seengthat the Judge has ‘an ample power of amend- 


ment at the hearing, where, in his opinion, a variance 


appears between the evidence given and the matters 
stated in any of the proceedings in the County Court (h). 

» It seems, in the next: place, proper to notice, that at the Parties 
hearing or trial of any action in the County Court, the po 
themselves and their wives may be examined (i); 

imo husband is “compellable to disclose any com 
‘munication made to him by his wife during the marriage ;' 
is a wife “ compellable to disclose any communication 
to her by her husband during the marriage’ "(k). 
are ordinarily examined in the County Witnesses 


#, whether on behalf of the plaintiff or of the de- ¥,°¢"* 


th. 
, ee ¥. Whall, 5 QB. 458. See Booth v. Miting, 15 ™ 


5 Rae 5 0 oE0 bt hae Sa 
eres 671, n. aa yet Se Bates, Id. 


810 ‘e. 95, 8. 75; ve P- 128. Seo Stanclif 
, 489; S. 0.21 L. J, Exch. 1 ; Howard v. Remer, 
0.23 4. QB. 60 (A) Ante, p. 159. 
9& 10 @. 95, 8. 88; 16 & 17 Vict. o. 83, & 1; 14 & 15 Vict 
; see Tayl. Rvid. 2nd ed. p. 1050, (&) 16 & 17 Vict. 0. 88, 5. 8, 


‘any hffidavit to be used in a 


; , Or, a8 mentioned at p. 12. 

ie Common Law Act, 1854, are con- 

lias : ‘provisions on tage deeded 
108d section the f to “ every C oma el 

. here established, and consequently to County Court. 

(ee finale tenn Sta 


' im oath taken by a witness or deponent under certain 


circumstances, and lay down the leading rules which are 
"ta, be observed in the examination and cross-examination 
of witnesses at ‘the trial of a cause. They enact as 
‘sf any person called as a witness, or required or 


. desiring to make an affidavit or deposition, shall refuse 


: or be unwilling from alleged conscientious motives to be 


7) worn, it ‘shall be lawfal for the Court or Judge or other 


presiding officer, or person qualified to take affidavits or 

yon being satisfied of the sincerity of such 

objection, to permit such person, instead of beng sworn, 

to make his or her solemn affirmation or declaration in 

“1 & B. do,solemnly, sincerely, and truly affirm and 

declare; that the taking of any oath is, according to my 

. néligiou® belief, unlawful; and-I do solemnly, 
_. simeerely, and truly affirm and declare,” &c. 

' Which solemn affirmation and declaration shall be of the 

- game foree and effect as if such person had taken an oath 

fim the usual’ form (m). So that if hi shall “ wilfully, 

slsely, and corraptly affirm or declare any matter or 

, Which; if the same had been sworn in the usual 

4. would’ have amounted to wilfal and corrupt 

yjuty,” he will incur the same penalties as by law are 

ide | -against persons convicted of wilful and corrupt 


ae = - (n). i ; ; A : 
to - In regard to the examination of witnesses, the following 


‘) 9 & 10 Vict. 0. 95, 6, 83. 
20, also 9 & 10 Vict. 0.95, s. 83. 
ie pee View 0.138, iad , y r 


; 


A party producing a witness shall not be allowed to 
impeach his credit by general evidence of bad character, 
but he» may, in case the witness shall in the opinion of 


thie Judge prove adverse, contradict him by other evi- 


dence, or, by leave of the Judge, prove that he has made 
at other times a statement inconsistent with his present 


’ testimony ; but before such last-mentioned proof can be 


given, the circumstances of the supposed statement 


| mufficient to designate the particular occasion, must be 


mentioned to the witness, and he must be asked whether 
or not he has made such statement (0). 

Tf @ witness, upon cross-examination as to a former 
statement made by him relative to the subject matter of 


_ the-cause, and inconsistent, with his present testimony, 
does not distinctly admit that he has made such state- 
9 ment, proof may be given that he did in fact make it ; 
~ but before such proof can be given, the circumstances of ‘ 


the supposed statement, sufficient to designate the par- 
ticalar occasion, must be ‘mentioned to the witness, and 
he must be asked whether or not he has made such 

btatement ( p). 
| Awitness may be cross-examined as to previous state- 
Ments made by him in writing, or reduced into writing, 
Telative to the subject matte? of the cause without such 
Writing being shown to him ; but if it is intended to-con- 
adict such witness by the writing, his attention must, 
such contradictory proof can be given, be called to 
parts of the writing which ‘are to be used for the 
bse of so contradicting him. It will, however, be com- 
for the Judge at any time during the trial to 
fe the production of the writing for his inspection, 
he may thereupon make such use of it for the 

bses of the trial as he shall think fit (q). 

witness in any cause may be. questioned as to 
her he has heen ‘convicted of any felony or misde- 


ye 18 Vict, c, 125, s. 22. (p) Jd. 8, 28, 
im 24. 


we 


173 
of the Common Law Procedure Act, 1854, are be of 


iis ibn tikig thecetaiady ifthe records 
a id aheeethie offender was convicted, or by the 
deputy of such Clerk or officer (for which certificate a fee 


signature or official character of the person appearing to 
ee i ee artis prove by the attesting 
witness any instrument to the validity of which attestation 
is not requisite; and such instrument may be proved by 
| (gitwsission, or otherwise, as if there had been no attesting 
bo canna i disputed writing with any writing 
proved to the satisfaction, OF the Judge to be genuine 
~ may be made by witnesses; and such writings, and the 
evidence of witnesses respecting the same, may be sub- 
mitted to the Court and jury as evidence of the genuine- 
ness, or otherwise, of the writing in dispute (s). 
Where, at the hearing of the cause, upon the production 
#f any document as evidence it is found to be unstamped, 
not sufficiently stamped, such document will not be 
in evidence until the whole or (as the case may 
“the deficiency of the stamp duty, and the penalty 
req by statute, together with the additional penalty 
of 11, shall have been paid(). In this case oil hehe 
duty of the | ar, (u) “ payment to him of the 
prs seas aprender the erp wee 
stamp r payable upon or in respect of such docu- 
Teak easel ea guia ecquied by statute, and of the 


id” the document in question, shall “ attention of the Judge to 


ae 


a7 re bs eames E Td. 4, %. 
Beemer ie, ot 


malty of 11.,” to give a receipt for the amount 

y or deficiency which the Judge shall determine 

rable, and also of the penalty, and thereupon 

at shall be admissible in evidence, saving all 

exceptions on other grounds; and an entry of the 

of such payment and of the amount thereof shall be 

ade in a book kept by the Registrar, who must (v) “ duly 
uake a return to the Commissioners of the Inland Revenue 
he monies, if any, which he has so received by way of 
or penalty, distinguishing between such monies, and 
the name of the cause and of the parties from 
he received such monies, and the date, if any, and 
eseription of the document for the purpose of identifying 
the same; and he shall pay over the said monies to the 
 Receiver-General of the Inland Revenue, or. to such 
‘person as the said Commissioners shall appoint or 
se to receive the same;” and in case the Registrar 

shall neglect or refuse to furnish such account, or to 
y Over any of the monies so received by him as aforesaid, 

Bhall be liable to be proceeded against in the manner ' 
fected by the 13 & 14 Vict. o, 97,8. 8;” and “the said 
mmissioners shall, upon request, and production of 
‘receipt hereinbefore mentioned, cause such 
fiments to be stamped with the proper stamp or 
in respect of the sums so paid as aforesaid ; 
always, that the aforesaid enactment shall 
# extend to any document Which cannot now be 
famped after the execution thereof on payment of the 

mty and a penalty " (w). 


We have already seen that under a provision of the Persons 
ommon Law Procedure Act, 1854, a person falsely = 


ourt will incur the guilty of 
68 of perjury, and, besides this provision, the 9 & Peu™y- 


affirmation in the County C 


¢. 95, s. 84, enacts, that “ every person, who, in 
Y examination upon oath or solemn afirmation before 


ings” (17 & 18 Vict. o, 126, s, 29), 
3 8. 81, which enacts, that “no 


ruling of any Judge that the 
sufficient, or that the document does not 


‘by 14 & 15 Viet. ¢. 100, s.-19, the Judge 


iadge of the County Court is empowered, in 
Pe tog 
eS 
bi made’or taken before him,” to direct 
5 Od euted for perjury, and to commit 
Bim ati the next aension of oyer and tarminer or gu 
delivery for the county or other district within wAich the 
crjury was committed, unless he entér intq recognisance, 
th one or more sufficient sureties, for his appearance 
and surrender to take his trial. 


The Act last mentioned (s. 19) further-empowers the _ 


County Court Judge, in the case supposed, to require 
person whom igen think fit to enter into a 
pr conditioned to prosecute or give evidence 
indi directed’ to be prosecuted for per- 
a cm on to give to the party, bound to 
+a “ certificate of the prosecution being directed, 
“ which ‘caxtifente shall be given without any fee or 
charge, A and shall be sufficient proof of such 
been directed as aforesaid ; ge ae 
production thereof ts of such prosecution sh 
oa hereby iauet be allowed by the Court 
See ot person shall be prosecuted or tried in 
pureu oll direction as aforesaid, unless such 
mentioned Court shall specially otherwise direct; 
og is provided, that “no such direction or certificate 
_ cae aon in evidence upon any trial to be had 
= 7 any person upon @ prosecution so directed as 
| ee ‘ alleged “ that on, Kc., in the 
| Fh nr i eco Middlesex, holden at, &c., 
behwe "J. M,, then and there being the Judge of the said 
‘Court, a certain action on contract, then pending in the 
said Duar haloes A. L., &e., and R. Sp snaentien 
be as there in due form ‘o 
to be tried, and was then and 
:  gaaiinaaae 


~ 


d tried by and before the said J. M,, then and 
of the said County Court as aforesaid ; 

which said -hearing and trial the said A. L., &e. 
herself as a witness on her own behalf, and was 
and there, &c., duly sworn, and took her corporal 
before the said J. M., then and there being Judge of 
‘said Court as aforesaid, and then and there having 
it and competent authority to administer the said 


wth to her the said A. L.,in that behalf” &, It was 
l, upon the objection being raised, that judicial notice 


ld not be taken of the Ordet in Council creating the 


ot 


County Court, that the indictment suffi- 

y showed, even after rejecting the word “ White- 
” that the Court in which the perjury was alleged 
been committed, was held in pursuance of the 9 & 
¢. 95; as it was averred to have been a County 
and held before a single Judge. In the above 


is, it was further objected, that the indictment ought 


id 


i 


tly to have shown that the cause of action was 
the ‘jurisdiction of the County Court; but this 
nh also was overruled, on the ground that the 
defect in the averment of the substance of ‘the 
was supplied, by necessary implication, by the 
int that the Judge had “ sufficient and ‘competent 
fity” to administer the oath, coupled with the alle- 
that the action was of a species which might have 


- 


en within the cognisance of the Judge, and was then 


: 
Bey 


| 


and in course of trial before him (z). 


}—When the evidénce on both sides has 

adduced, the Judge will either sum up to the jury as 

i Prius, or, if there be no jury, will proceed in a 
way to give judgment, which will then be ° 

up by the Reyistrar, as mentioned in, the ensuing 

j and the subsequent stages in the action will 

h ag hereinafter specified: we need therefore in 

allude to two- other matters only, which are 

by connected with the hearing of the cause, 1st, the 


(@) Lavey v. Reg, 21 L. 3, M. C. 10. 


a 


i 


if he shall 

Judge shall rgsaargas pala with 
it any such offender to 

ding seven days, or to 

such offender a fine not exceeding Si. 

upon any ; and in default of payment thereof, 
the offender 16 prison for sny time not exceed 

Sanimenannene See Wo ete Pe en 
; a warrant of commitmen 


pee ‘ ” the Judge of the 
that A. B. “ did wilfully og cape aig 


FET 


prison 
oe 
* for 


il 


: ces is the form of &— 


8.0.19 L. J, & P. 
goy v. Moylan, 10 0. B. 1895 
or 


ae 


Be 


Judge of the Court, 


b¢ to Arbitration.|—-By 9 & 10 Vict. Cc. 95, 8.77, 

i, that the Judge of the County Court “ may 
ase, with the consent of both parties to the suit (a), 

the same, with or without other matters within the 

ion of the Court in dispute between such parties, 

teferred to Arbitration, to such person or persons, 


im such manner, and on such terms as he shall think 


re 


and just; and such reference shall not be 
by either party, except by consent of the 


77th section of the Act further enacts, that “the 
of the arbitrator or arbitrators, or umpire, shall be 
as the judgment in the cause, and shall be as 
and effectual to all intents as if given by the 


may be, see 12 & 13 Viet, 
« 74, The official book of instructions 
ty Onaeprtons to which commitments 

how far counsel have authori to consent to a. 
hs 18 ©. B. 485; 8.0. 8 Jur. N.S, 85, 


Eee 


af 
FFs 


ean for a reference, before, upon, or 
-retur of the summons: and the above 
of 9 & 10 Vict. o. 95, will apply to 4 re- 


nee pone ate an order; provided that 
the same fees be paid as would have been payable 


on the hearing of the cause (c). 

~~ Tthas, moreover, been observed, that the agreement of 

_ the parties is the obligatory part of this transaction ; which FP 
is sanctioned by the Judge under the statutory powers 7B if 
given him, and accordingly an allegation in a plea to an i 

action for goods sold, &c., brought in a Superior Court, fi m 
that a’ plaint had ‘been entered in the County Court for MEA eades of relerence trom the County Court, the 
the same cause of action, and that the plaintiff snd = a is now (by the 14 & 15 Vict, 0, 99, 5. 16 
defendant mutually referred the same and all matters in aa 7 + PO 10 
difference between them, was held to be supported by 
proof of an order of reference under s. 77 (d) :, the form of 

_ which is as under— 


j ) Order of Reference. 


| In the County Court of holden at ; Re + ates, 201.5, mc 107, Any. ti. 
PAS) THEN. 
Gea) - &D., Defendant. 
, y the consent of the plaintiff and defendant, it is, at a Court 
en this day, ordered that all matters in difference in this cause 
 fand all other matters within the jurisdiction of this Court, in differ- 

o4 7 eg eta tay Rule, 175. 

v. Levy, 7 Exch. 55; & 0.21 L. J., Exch. 28. 
eet \ 


been heard, judgment is given 
“Gantt ce defeodant, snd Galy entered in 


Viet. 0. 95 
registrar, to 9 & 10 : 4 
the 1 


that “no 
" made concerning any of the matters 


We the fight of appeal), snd to the power 
by the Judge to nonsuit(h), to grant » new 
to alter or rescind his judgment, as presently 


ie 


i 
2 
e 


IGE: 
i 


LE 


@, or 


and 
in Part IIl., 
Pat atch anit bo venaved into a 
of by certiorari; yet it is expressly enacted 
4 Vict. ¢. 61, s. 16, that they shall not 


of the County Court being thus far final 
parties, it is, by s. 18 of the last-mentioned 


8 
oh 
ah 


ot be entitled to recover in such second suit, 

adjudged to pay three times the costs of such 

to the- opposite party.” We have already seen 

action will not lie in the County Court on the 

ent of a Superior Court (/). 

daly will s judgment actually recovered bar another Pendeney 
im respect of the same matter, but the pendency of Of snother 

her action for the same cause affords in a Superior 

itt a good ground of defence (either by application to 

equitable jurisdiction or by plea (m)); and this salu- 

‘tule likewise applies to proceedings in the County 

#(n). ‘Where, however, to » plaitit in the County 

for rent the defendant appeared, and pleaded the 

y of another action in the Court of Exchequer 

& promissory note for which the rent in question 


| was the consideration, it was held by Patteson, J., that 
We jurisdiction of the County Court was not ousted, 


as the two actions were not upon the -face of 
for the same subject-matter, and that judgment 
have been given without reference to the action in 
uer (0). 
there are Cross Judgments between the parties, Cross Judg- 
i, that exeoution shall be taken out by that ™™ 
only who has obtained judgment for the larger sum, 
#0 much only as shall reiain after deducting the 
sum, and satisfaction for the remainder shall be 
as well as satisfaction on the judgment for the 
r sum, and, if both sums are equal, satisfaction 
ill be entered upon both judgments (p). 


[Tt will, of course, be borne in inind that, where the Where 


& corporeal hereditament comes in question in the pg hog 
+ Court, the Judge will decline to entertain the sdiudicate, 


ase and the cause will be struck out for want of juris- 


) 4 48, 
>, Parke, Chamberlayne v. Green, 9 M. & W. 792; Bac. Abr, 
eme! * is" hi. Fun Plead. 2nd edit, 214, See Henry y, 


Lens 


* @iven under the weal of” the Court, this 
186. By the 


Registrar of the Court. 


bl attendance at the office of the Registrar [place of office] 
ate cen th tour, conept om [have fase th dy ow which te 
affice will be closed), when the office will be closed at one. 


‘ ‘defendant id money into Court, but has 
ya comply i gs bt of the 61st 
(), by paying it in five clear days before the return- 

; ‘of the, summons, an order for costs may, on appli- 
\, sation of the plantif, be made against him in the form 


Migheso Judgment against Defendant for. Payment of Costs. 
Meant | Po No. i bets 


af ‘In the County Court of holden at 


ged Ietoven A.D, Faint 
eek _ GD., Defendant, : 
Dpon hearing the plaintiff’s application, at » Court holden this 
@ Ante, p. 165. Tubby v. Stanhope, 50. B. 790. — (r) Ante, p. 138. 


o% 
fay 


judgment or order of the County Court may, any 
ng to circumstances, be. for payment, forthwith, or pba ke, 


ithin fourteen clear days, of the whole sur adjudged to 
ue, or for payment of it by instalments, 


ee judgment has been obtained in a County Court 
BES sum not exceeding 201. exclusive of costs, the Judge 


order such sum and the costs to be paid at such time 
s, and by such instalments, if any, as he shall think 


A 


unless the plaintiff, or his counsel, attorney, 
will consent that the same shall be paid by 
st in which casé the Judge shall order the same 
ybe paid at such time or times, and by such instalments, 
‘any, a8 shall be consented to (8). 
When an order is made for the payment of any sum of 
one by instalments, such instalments shall be payable 
such periods as the Judge shall order; and if no period 
} mentioned, the first shall become due on the twenty- 
ith day from the day of making the order, and every 
oce instalment shall become due at a like period 
ht days from the day of the previous instal- 
becoming due (t). 
' an order is made for payment, whether by 


} 19 & 20 Vict. o. 108, s. 45, ( Rule 110, 


Uh. 


but in all other cases he shall order the full amount Payment 
i judgment has been obtained to be paid either "wit 
or within fourteen clear days from the date of =” 


County : 
must here be noticed, between an order to pay in the eee 
nature of « judgment, and one which is in the nature of « (7 The following is the form of a— 
of Court; if, for instance, “the Judge of a County ; a 
rt, after judgment pronounced in open Court, chose Judgment for Plaintig. 
to vary the time for payment by a subsequent order, that ; 
| would be like a rule of a Superior Court, and must be In the County Court of 
served;" and other cases might be put, in which service im, 
of a judgment would be necessary, as “if the Court 
ordered an attavhment to issue against a party upon 
service of the notice of a judgment ; or if an absent party 
were ordered to pay money within a certain time a/ter 
service of the judgment upon him ” (y). 
The 108th Rule provides, however, that orders for ah Fe Acknowlodgment of moned 
payment of money or costs, or both, and orders of adjourn- damages), ; _ 
~ tment (2), when directed to be served, shall in all cases be moe ee Me —_f 4 Rocnminnady. 4 
prepared by the Registrar of the Home Court, and deli- “ * ys ordered, that the defendant ____ 
. yered to the Bailiff, who shall send them by post or other- | r same to.the Registrar of the 
_ ‘wise, to the parties on whom they are respectively to be for by i ' 
_ gerved ; but it will not be necessary for the party in whose 
favour any order has been made to prove, previously to 
his \taking proceedings thereon, that it’ was posted or one. : 
" the opposite party. ' who (repeal Sigmar issue, it shall be for 
} ordered to be paid, whether in one sum or by Give remaining due. ] 
instalments, must be paid into Court (a). 
| ‘Where money was ordered to be paid by instalments, 


fii 


holden at 


Between A.B., Plaintiff, 
and 


Lorri a Sata 
cont, ly v. Moule, supra, Where the Court gives leave to take 
hee Me a atest rnp an 


Bo Vick ©. 108, «, 48, Rule 110, 
! 1 u Robinson v, Geli, 190: BM | 8 0. 91 LJ, ©. Pag, 


| The notice to be sent to plaintiff of the payment of an 
instalment is as under :— 


Notice to Plaintiff of Payment of Instalment. _ 
holden at . 


defendant, has paid 
notice, that 1 o judgment obtained 


185 


Registrar of the Court. 
To the Plaintiff. 


above amount it will be necessary 
besoin ay eg A given to you on the entry of the 
that you 
plaint. 


office of the Registrar [place of office] 
oars of stivndance ob the on [here insort the day on which the 
fie ‘ill bo ceed, when the office will be closed at one. 


Wher inti i “County Court for the 
udgment the laintiff sues in the Cou / 
inden Plot of cides the Judgment, if in his favour, - 
| ; the value of the goods detained, together wi 
oh for their detention and costs; but it may be 
made of the order that, on payment of damages for 
fa and costs, and return of the goods, om or 
for ; snip be named, satisfaction shall be entered (©). 
The phe of the Judgment iti this case, accordingly, will 
be as follows :— 


(e) Rule, 183, 


tH 


Hours of attendance at the office of the 
Again, where the plaintiff sues for 
09 & 20 Vict. ¢. 97), is applicable, 


‘the application of the plaintiff, 


th plaintiff entitled to recover, 


JUDGMENT, r 


Judgment in Detinue. 


holden at 


it is ordered 
the Registrar 
of 185. 
it is further ordered that if the defendan 
the said last-mentioned 


ELIE. 
pegck 
f 


Acknowledgment of 
“om ‘ Registrar payment into Court, 
the 


under the seal of the Court, this 
185, 


By the Court, 


‘i 


Registrar of the Court. 


* This paragraph is not to be added, unless it be part of the 
order of the Judge. 


© Registrar [place of office] 
insert the day on which the 


from ten to four, except on [here 
when the office will be closed at one, 


affice will be closed), 


“breach of contract sy, ent 
in money,” the 2nd fr delivery 
Law Amendment i 1856" goods 
which provides, that “on 

and by leave of the Judge 

the jury shall, if they find 

find by their verdict,— 


specific goods for a price 
on of the “ Mercantile 


whom the cause is tried, 


sovemanr. 
‘@ what are the goods, in respect of the non-delivery of 
which the plaintiff is entitled to recover, and which remain 


undelivered ; : 

“ what (if any) is the sum the plaintiff would have been 
- Jiable to pay for the delivery thereof ; 
‘ “what damages (if any) the plaintiff would have sus- 
tained if the goods should be delivered under execution, 


if Judgment shall be given for the plain. 
tiff,” the Judge at his discretion, on the application of 
the plaintiff, “shall have power to order execution to 
issue for the delivery, on payment of such sum (if any) 
as shall have been found to be payable by the plaintiff as 
aforesaid, of the said goods, without giving the defendant 
"the option of retaining the same, upon paying the damages 
assessed; and such writ of execution may be for the 
delivery of such gouds;" and if such goods so ordered 
to be delivered, or any part thereof, cannot be found, and 
unless the Judge shall otherwise order, the Bailiff of the 
Court shall distrain the defendant by all his lands and 
chattels within the jurisdiction of the Court, “till tlie 
defendant deliver such goods, or, at the option of the 
plaintiff, cause to be made of the defendant's goods the 
assessed value or damages, or a dye proportion thereof; 
provided that the plaintiff shall, either by the same or 4, 
separate writ of execution, be entitled to have made of 
the defendant’s goods the damages, costs, and interest ” 
due to him. 
The following is the form of the order for delivery 
of specific goods under the above section :— 


_Order under 19 & 2Q Vict. c. 97, 8. 2, 


No, 
In the County Court of holden at 
(Beal.) : 
_ Between A.B., Plaintiff, 


here enumerate the goods i 
have been liable to pay the sum 


the sum to be paid inti i 
very thane vf be aid by plaintiff for the deli 


There plaintiff, on the 
im 1 ¢ insert the sum to 
plaintiff for the delivery] on or before the 

; now next ensuing, and that in default thereof 
a for the delivery to the plaintiff, on payment by 
; said sum of £ [here insert the sum to be paid 
said goods; and that the 
have the option of retaining the same upon 
lastly assessed in the event of the non- 

; and that the plaintiff do recover 


» that if the said goods or any 
the district of this Court, the 
defendant by all. his lands 
aay ee emt, tll the dofeadans 
» at the option the plaintiff, the said 

be made of the defendant’s goods the said sum 
assessed for damages, or a due proportion thereof. 


(liven, under tho wal of the Court, this 


found within 


day of 
By the Court, 
Registrar. 
Hoar of attendance at the offico of the Registrar [place of 


from ‘ten till four, except. on [here insert the i 
; da hich 
will be closed), when the office will be closed at one.” 


remains only to add in this section, that 
heard’ in © County Court has been sent thither = 
one of the Superior Courts, under certain pro- sent from 


ul and : where the Certificate 


‘ Upsn hearing this cause (the same being for breach of contract 


* 


J 


‘er hie” 
decision ; 


‘lies ie rece te already noticed (d), th 
ie mise oot Sats 
we hos office of the Court out of which the cause 
7 prs in the following form; and judgment will 
i ee oe signed in such Superior Court in accordance with 
bs ie of a Ci der 
ertificate of the Reault of the Hearing of a Cause un 
? gp 26 of 19 & 20 Viet. c. 108, 
(Seal. ) 


holden at 

of 

peter aga ea ection comntnenced in the Court of 
hereby certify, 


name of Superior Court], wherein A.B. is plaintiff and C.D. is 
rsa point 26 of 19 & 20 Vict. c. 108, was 


which, to be tried in this 
ordered by soug (A pened | ee coat 6n this day, and 
Court, has ; 


ba ho ke to sere issues joined in the action, or that 
ry iy wih day of 185. 
es ne Registrar of the Court. 


New Trial. 


1 e Judge, and his 
ane re ver prc ppg te for that 
purpose. np re breny that he has —- -_ —— 
poe bog we ee. Geauee’ do 80 
rat wy honing the absence of the party in 
seak hes the decision was given (¢). And are = 

an order varying the terms of a — 

pared gt order must be served upon the party : 

Tr Uncted theechy, for it is in the nature of a Rule o 

ae te already seen that the Judge of the County 

is tae where "defendant was absent at the yo 

Pye pot direct a new trial to be had upon suc 
o ’ 


; Parke, B., Robinson v. 
Lenaghan, "he jot ceo ay 5 Slo “ rescind "or Ce dip | 
"under the 1 ' of 9 10 Vict. ©. 95; as to whiel 
order, 


; . 186. 
Pot Dev, Moule, 1 L. M. & P. 799; 8. 0.6 Exch. 918 ; ante, p 


_ tation of twelve clear days fro 


into Court under any execution 


fame to abide the event of the 
OP until the Judge shall otherwise ord 


Viet, ©. 95, a. 80, where defendant d 


NEW TRIAL. 


sas he may think fit (n). 
every case whatever, 
trial to be had, 


trial or to set aside pro- 
ceedings, may be made and determined on the day of 


hearing, if both parties are present, or such application 
may be made at the first Court held next fter the expi- 


m the day of hearing (r), 


_ The party intending to apply as above must, seven clear 


TY dage before the holding of the Court at which the appli- 


¢ation is to be made, deliver to the registrar at his office, 
and also give to the opposite party by serving the same 
personally on him, or by leaving the same at his place of 
abode or place of business, a notice inwriting, signed by 
himself, his attorney or agent, stating that such an appli- 
is intended to be made at such Court, and setting 

‘forth shortly the grounds of the application (s). 

Such notice, as mentioned in the preceding paragraph, 
will ‘not operate as a stay of proceedings, unless the 
Fudge shall otherwise order. If money has been paid 
or order in the suit, and 
lias not been paid out to the party entitled to it, when 
much notice is given to the registrar, he will retain the 
application for a new trial, 
er; and if no such 


ion be made, the money will, if required, be paid 
» 167. 
Vict. ¢. 95, 5. 89, ited ante, Pp. 167, which 
(p) pale 129, 
; Sparrow v. L5D.& L. 
of Practice. 


ply to cases falling within 9 & 10 
8 not appear at the hearing. 


Rule 1 
Rule 128, which docs not ap 


- ¥ 


193 


- over to the party in whose favour the order ‘was made, 
unless the Judge shall otherwise direct (¢). : 
If notice of application for a new trial be not given 
- im manner aforesaid, or if such 1 scathing 
at the Court mentioned in the notice, no application for a 
_ new trial-or to set aside proceedings can subsequently be 
made, unless by leave of the Judge, and on such terms as 
: ay 
po sop eae eke (decided under the code of 
practice formerly in force), we deduce that the provision 
in the above (128th) rule requiring notice to be given of 
an intended application for a new trial is merely directory 
—and meant to apply to cay de ae agra 
sufficient grounds were exhibited to the Judge he wou 
be wrong in granting a new trial where the proper notice 
had not been given; “if,” however, “ by inevitable 
accident, or through the misconduct of the opposite side 
the seven days notice were not given, it would be mon- 
strous to say that the Judge had not the power to grant 
: pp tg ta considerable importance e, somewhat 
analogous to that just stated, arose in Mossop v. The 
Great Northern R. C. (a, vis. “whether the Judge 
of the County Court has jurisdiction to rehear an 
plication for a new trial after it has been once 
ps si by a decision?” ‘This question was — 
by the Court of Common Pleas in the negative, a 
Judge being functus officio after adjudicating on the 
Should scourity be required to be given as one - 
. dition of granting a new trial, ay ae’ [ 
Part III., Chap. 1 of this volume, in which the mode 


giving security in the County Court and practice con- . 


(u) Id. 
B. & B, 696; S.C. 24 L. 
Lord Campbell, C. J. 
ech oe0;'8. A 180; 25 L. J., C. P. 22. 


/ Tudge shall think f 
_ dlitection, shall abide the event of the action ; and exe- 


~ May be reviewed by the Judge, 

> @ither party. The costs will be t 
_ Male given in the Appendix, No, 4 
: Pro tempore be in force (b). ' 

By Rule 101, it is ordered that on taxation of costs Between . ,- 
sen party and party, the Judge shall in each case Ln ta * 


The form of the order for a new trial is as under :— 


Be Order for a New Trial. 
No. 


_ In the County Court of holden at 
Gl) 
. ' Between A.B,, Plaintiff, 


and 
0.D., Defendant. 
"Tb is orderetl, that the judgment in this case, 
proceedings » be set aside, and a new trial had between the 
. parties on Oe out the terms or conditions, if any, on which the 
order is } 
Given under the seal of the Court, this 
185 . 


© 


day of 
By the Court, 
Registrar of the Court. 
Costs. 


The 9 & 10 Vict. c. 95, 8. 88, enacts, that all the costs 
of atiy action or proceeding in the County Court, not 
otherwise expressly provided for, “shall be paid by or 
apportioned between the 


parties, in such manner as the 
t, and, in default of any special 


cution 
in like 


(@) may issue for the recovery of any such costs, 


my manner as for any debt adjudged in the said 


| _ Where the debt or damage claimed by a plaintiff suing Taxation 
WEES in the County Court exceeds 201., all costs and o 


between party and party are to be taxed by the 


ofthe Court in which they were incurred, but his taxation 
on the application of 
axed according to the 
» or such scale as may 


what number ‘of witnesses are to be allowed, 


(@) See Form, post, p. 203, (6) 19 & 20 Vict. c. 108, ss. 38, 34. 


o2 


and all subsequent 


of costa 
Arges where debt 
gistrar exceeds 20/, 


~ 


examined or not, 
and the costs of witnesses, whether , 
Say Se Bie Geenetns Ue ieee, S maneotanss wi 
scale set out at p. 156, even though they have 
summoned (c). 
Menes into Court on a judgment is to be appro- 
tt in atten of he wt ad tera 
satisfaction of the original demand ( 
In the case last put, viz., where the debt or Cs 
simed by « plaintiff suitg in the County Court ex- 
and charges between attorney and 
he application of either party, but not 
by the Registrar of the Court in 
costs and charges were incurred, his taxation 
however, subject to be reviewed by the Judge, on 


To a plaint in the County Court, the defendant — 
heinee Sa warh ens Mises esenciemney ; sat eles 
i ’s order was obtained by the plain 
day of hearing a Judge’s 


to tax the defendant's bill. ‘The County Court Judge at . 


earing e set-off, and as the defendant had 
pe bw Sue ph between the amount of his 
bill of costa and the plaintiff's claim, jadgment = 
entered for the defendant on the plea of set-off ; be 
Superior Court nevertheless refused to rescind the o 


tion (f). rae 
oe qhere red ies is for a debt: or damage not exceeding 


: Rule 103. 
(c) Rule 102 ao 


. & 108, a. 35. 
ih Fe parte Qooper, 14 0. B. 663, 


A, te etteeney euiployed tn the County Court will not dese not 


be entitled to recover from his client any further costs or 
charges for conducting it, than those mentioned in the 


9 & 10 Viet. ¢. 95, s. 91, and set out in the Appendix, 


unless upon taxation of costs the Registrar be satisfied, 
by writing under the hand of the client, that he has 
agreed to pay further costs or charges; in which case 


the Registrar may allow any costs or charges not 


exceeding the amount which may have been so agreed 
to be paid (g). 


_* Various directions contained in the Rules of Practice Court fecs. 


with respect to the. payment of fees in the County Court 
are noticed throughout this work, in connection with the 
matters to which they severally relate, and the table of 
fees will be found in the Appendix, ‘No. 4. It may be 
Proper, however, to observe heré that by 19 & 20 Vict, 
6. 108, s. 78, “such fees shall, except in interpleaders, 
or where such fees shall be payable in respect of keeping 


sos 


appraising, or selling goods seized, be paid in 


possession, 

the first instance by the party on whose behalf any such * 
Proceeding is to be taken before such proceeding is taken, 
and in default of the payment of any fees, payment 
thereof shall by order of the Judge be enforced by such 
means as might be employed to recover any debt adjudged 
by the Court to be paid,” and as will be noticed in the 


(9) 19 & 20 Viet. ©. 108, «. 36. 


CHAPTER VI. 


Execution against the Goods—against the Person— 
generally. 


Execution against the Goods. 


A supement of a County Court cannot be removed into 
a Superior Court with a view to issuing execution on 
it (@), save under the provisions of 19 & 20 Vict. c. 108, 
8. 49, which enacts that “If a Judge of a Superior Court 
shall be satisfied that a party against whom judgment for 
an amount exceeding 201, exclusive of costs, has been 
obtained in a County Court, has no goods or chattels 
which can be conveniently taken to satisfy such judgment, 
he may, if he shall think fit, and on such terms as to 
costs as he may direct, order a writ of certiorari to issue 
to remove the judgment of the County Court into one of 
the Superior Courts ;” when thus removed the judgment 
will have the same force and effect, and the same pro- 
ceedings may be had thereon, as in the case of a judg- 
ment obtained in the Superior Court ; but no action shall 
be brought upon it (b).. Nor can a party sue in 9 Superior 
Court on a judgment of the County Court (c). 

Whenever the Judge of the County Court has made an 
order for the payment of money, the amount so ordered 
to be paid will be recoverable, “in case of default or 
failure of payment thereof, forthwith or at the time or 
times and in the manner thereby directed, by execution 
| against the goods and chattels of the party against whom 
such order shall be made” (d). 


foreton Exch. 707. b) 19 & 20 Vict. c. 108, s, 49. 

y Boteny \ ndohien 1 EB & B. 806 ; y beh vy. Mills, 9 Exch. > 

and § Exch, 723; & 0.28 L. J., Exch, 40; 22 1d. 268; Per Pollock, C. B, 
b 25 L, J., Exch. 319. 

Jott $b 10 Vick «98, 8 94. As to Exbcution where there are cross 


EXECUTION AGAINST THE GOODS. 


The mode in which execution may thus be had against 


"tha goods is by warrant, which the Registrar of the 


County Court, at the request of the party prosecuting the 
order for payment, is required to issue under the seal of 
the Court (ec). The warrant of execution must be indorsed 
by the Registrar as required by Rule 115, and thereby 


_ the bailiff of the Court will be empowered to levy or 
eause to be levied, by distress and sale of the goods and 


chattels of the party, against whom it is issued, “such 
sum of money as shall be so ordered, wheresoever they 
thay be found within the district of the Court, whether 
within liberties or without, and also the costs of the ex- 
eoution ; and all constables and other peace officers, 
within their several jurisdictions, shall aid in the execu- 
tion of every such warrant” (/). 

Under this section of the Act, taken in connection 
with the form of execution against the goods of the de- 
fondant, given at p. 204, it is clear that execution may 
issue for a less sum than that named in the judgment, 
so that if the amount recovered under the judgment alone 
be paid, the Registrar is nevertheless empowered to issue 
xécution for the costs (g). Should he, however, refuse 


~ 0 do so, it would not be proper in the first instance to 


apply for a rule or order (h) against him, but application 
should be made to the Judge of the County Court, to 
order that execution be issued (i), conformably to what 
we have just said. In arecent case, the Court of Queen’s 


* Bench expressed their clear opinion to be, that, where 


the whole of the debt recovered has been paid by the 


_ defendant out of Court, execution may still issue for the 


sosts; and where a part only has been so paid, there may 
be execution for the residue and the costs (kh). Tt was 
Moreover in the case referred to contended on behalf of 
the defendant that “the whole of the sum recovered ought 


9 & 10 Viot. c. 95, s. 94. (f) 9 & 10 Viet. ¢. 95, «. 94, 
Ex Overseers of Christchurch, 2 LM. & P. 660, See also 9 & 10 
—a 195. 

p- 14. 
Bx parte Overseers of Christchurch, supra. 
Reg. v. The Olerk of the Surrey County Court, 21 L. J., Q. B, 810. 


_ Execution 
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_ EXECUTION AGAINST THE GOODS. 

to be paid either into Court or to an officer of the Court, 
and that if the plaintiff received any part himself he lost 
the right to an execution for the residue,” but to this the 
Court of Queen’s Bench answered, that “ the order to the 
defendant in the form of the judgment to pay the money 
into Court is directory, and for the benefit of the defend- 
ant, if he choose that mode of payment,” and they further 
observed that “a plaintiff's power of settling with a 
defendant without an execution may be the means of 
saving expense,” and that “by so settling for part he 
does not incur any incapacity in respect of an execution 
for the residue.” i 

. Where the.Judge of the County Court has ordered 
payment of any, sum of money by instalments, it is 
enacted, by 9 & 10 Vict. c. 95,8. 95, that “ execution upon 
such order shall not. issue against the party until after 
default in payment of some instalment according to such 
order, and execution or successive executions may then 
issue for the whole of the said sum of money and costs 
then remaining unpaid, or for such portion thereof as the 
Judge shall order, either at the time of making the original 
order or at any subsequent time, under the seal of the 
Court.” It is also furthér provided, by the 114th Rule, 
in pursuance of this section, that where.a defendant has 


made default in payment of the whole: amount awarded, 


by the judgment or of an instalment thereof, a warrant of 
execution, without leave of the Court, may issue against 


his goods; and such exeention shall be for the whole, 


amount of the judgment and costs then remaining unsatis: 
fied, unless in, the casé of instalments, the Judge shall 
otherwise direct at the time of giving judgment. 

. No warrant against the goods, however, can, without 


on jude leave of the Judge, issue on a judgment more than six 


than six 
years old 


years old, unless some payment has been made into Court 


* under such judgment within twelve months previohsly; : — 


but no notice to the defendant, previous to applying for 
such leave, is necessary, and such leave shall be expréssed 
,on the warrant or under the seal of the Court (2). 


(2) Rule 112. 


- 


EXECUTION AGAINST THE GOODS. 


The warrant of execution against the goods bears date The war- 
om the day on which it is issued, and will continue in — ber 
force for twelve calendar months from such date, and no dion 
longer (a). On issuing the warrant, the Registrar in- Indorse- 
dorses thereon the amount to be levied, distinguishing ™™* 
the amount adjudged to be paid, and the amount ofthe * 
fee for issuing the warrant ; he is also required to prepare 


_ and deliver to the Bailiff with the warrant a notice in the 


form given at p. 202; and the Bailiff, upon levying, will 
deliver such notice to the party against whom the execu- 
tion has issued, or will leave the same. at the place where 
the execution is levied (b). é 

Warrants of execution against the goods may be issued Conen 
concurrently into one or more districts, but the costs of warrants, 
more than one warrant will not be allowed , against the 
execution debtor, unléss by order of the judge (c). 
With a view to determining the priority of executions, p<. 
it is enacted by the 19 & 20 Vict. c. 108; s, 46, that the sentlion 
precise time when any application shall be made to a 
Registrar to issue a warrant against the goods of a party. 
shall be entered by him in the execution book and on the 
warrant; and when more than one such warrant is deli- 
vered to the High Bailiff to be executed, it is his duty to 
execute them according to the order of time thus indicated. 

When a writ against the goods of a.party has issued 
from a Superior Court, and a warrant nd the goods 


of the same party has issued from a County Court, the 


right to the goods seized will be determined by the priority 
of the time of the delivery of the writ to the Sheriff to 
be executed, or of the application to the Registrar for the 
issue of the warrant to be executed; and the Sheriff, on 
demand, is required, by writing signed by any clerk in the 
office of the Under Sheriff, to inform the High Bailiff 
of the precise time of delivery of the writ, and the Bailiff 
on demand, must show his warrant to any Sheriff ‘. 
Officer,.and such writing purporting to be so signed, and 


__. the indorsement on ‘the warrant, will respectively be 


@) Rule 113. (6) Rule 115. “© Rule 116. 


EXECUTION AGAINST THE GOODS. 
sufficient justification to any High Bailiff or Sheriff acting 
thereon (a). 


By Rule 104, costs of warrants against the goods, 
whether executed or unexecuted, or unproductive, are to 


be allowed against the defendant, unless the Judge other. 


The following is the form of the— 


Notice to be sent with all Warrants of Execution 
against the Goods. “hi 


No. of Warrant: 
In the County Court of * . holden at 
Between A.B. , Plaintiff, 
and 
ue C.D., Defendant. 

Take notice, That the warrant of execution against your goods 
on the judgment obtained against you in this action is for the 
following amount : ‘ 

d, 
Amount for which judgment was obtained 
Since paid by you into Court ; ; 
‘ 
Remaining due on judgment ‘ ‘ ‘ 
Poundage for issuing this warrant . Sea 
"Total amount to be levied . 


The costs of keeping possession of such of your goods as may be 
seized is SIXPENCE IN THE POUND ON THE VALUE OF SUCH GOODS, 

If you pay the amount to be levied within half an hour of the 
entry of the bailiff, you will not be required to pay to him any 
further sum thap the amount directed to be levied as stated 
above. 

Your goods are not to be sold until after the end of five days 
next following the day on which they were seized) unless they be 
of s, perishable nature, or at your request. 

If your goods are sold, the following fees are ‘chargeable for the 
appraisement and sale, and no others :— 

For the appraisement, stXPENcE IN THE POUND on the value 
of the goods appraised, over and above the stamp duty. 


(a) 19 & 20 Viet, c, 108, s, 47. 


EXECUTION AGAINST THE GOODS. 


For the male, including advertisements, catalogues, sale and 
» commission, and delivery of the goods, ONE SHILLING IN 
THE POUND ON THE NET PRODUCE OF THE SALE, 


Hours of attendance at’ the office of the Registrar [place of office] 
from ten till four, except on [here insert the day-on which the 
office will be closed], when the office will be closed at one. 


Subjoined are the forms of warrants of execution 


against the goods, adapted to the various states of facts 
to which allusion has heretofore been made. 


| 


Warrant of Execution against the Goods of Plaintiff. 


"No. of Plaint, 
No, of Warrant. 
In the County Court of holden at 


(Beal. ) 
Between A.B., Plaintiff, 
" and 
“ rth C.D., Defendant. 


Whereas at a Court holden at on thé 
day of ; 185 ~ it was ordered by the Court, that 
judgment should be entered for the defendant [or that judgment 
of nonsuit beentered], and that the plaintiff should pay to the. 
Registrar of tle Court, on dr before the day of 

the sum of for the defendant’s 
costs of suit : ‘ 

And whereas default has been made in payment according to 
the'said order : these are therefore to require and order you forth- 
With to make and levy by distress ahd sale of the goods and 
chattels of the plaintiff, wheresoever they may be found within the 
district of this Court (excepting the wearing apparel and bedding 
of him or his family, antl the tools and implements of his trade, if 
any, to the value of five pounds), the sum stated at the foot of 
this warrant, being the amount due to the defendant under the 
said judgment, including the costs of this executién ; and also to 
seize and take any money or bank notes (whether of the Bank of 

or of any other bank), and any cheques, bills of exchange, 
Promissory notes, bonds, specialties, or securities for money of the 
Plaintiff which may there be found, or such part or so much 


i‘ pent se may be sufficient to satisfy this execution, and the costs 


making and executing the same, and to pay what you shall 
have s0 levied to the Registrar of the Court, and make return of 


EXECUTION AGAINST THE GOODS. 


what have done under this warrant immediately upon the 
cutis Gent 
Given under the seal of the Court, this day of 
185. 
By the Court, 
‘% Registrar of the Court. 


To the High Bailiff of the said Court, and others 
the Bailiffs thereof. 


Warrant of Execution against the Goods of Defendant. 


No. of Plaint. 
No. of Warrant. 
In the County Court of holden at 
(Seal. ) : 
Between A.B., Plaintiff, 
and 
C.D., Defendant. 


Whereas on the day of 186 the plain- 
tiff obtained a judgment in this Court against the defendant for 
for debt [or damages] and costs ; and it 


same, and to pay what you shall have 
to the Registrar of this Court, and make return of what 
done under this warrant immediately upon the execution 


Given under the seal of the Court, this day of 
185 . 
By the Court, 


Registrar of the Court. 
@ 


Remaining due . ‘ 
Poundage for issuing this warrant 


Total amount to be levied 


Noncor.—The and chattels are not to be sold until after the end 
of five days Revel nada the day on which they were seized, wnlene they 
be of a perishable nature, or at the request of the defendant. : 


Application was made to the Registrar for this warrant at 
minutes past the hour of in the noon 
of the day of 185 ; 

This Form will also apply to a Warrant of Execution upon a 
Judgment wnder 13 & 14 Viet. ¢, 61, 8. 9; and by leaving 
out the words ‘‘ and whereas default has been made in payment 
according to the-said order,” toa Warrant of Execution under 
the Bills of Exchange Act (a). 


(a) As to which see post, Part IV. 


EXECUTION AGAINST THE GOODS.. 


* 


Warrant of Execution in Detinue (a) ‘against Goods of 
Defendant. 
No. of Plaint. * 
No. of Warrant. 
In the County Court of é holden at 


(Beal. ) 
Between A.B., Plaintiff, 
and F 
©.D., Defendant. 


Whereas at a Court holden at on the 

day of 185, the plaintiff obtained a judgment against 
the defendant for the sum of £ , the same being assessed 
by this Court to be the value of certain chattels of the plaintiff 
wrongfully detained by the defendant, and for the further payment 
of £ ,; for damages for the detention of the said chattels, 
and of £ for costs ; and thereupon it was ordered by 
the Court that the defendant should pay the same to the Registrar 
of this Court on the day of | [or by instalments 
of for every days, the first instalment 
to be paid on the day of 185 |: *And it 
was further ordered, that if the defendant should on or before the 
said last-mentioned day pay to the Registrar the said sums 
respectively above ordered to be paid for damages and costs, and 
also return to the plaintiff the said chattels, and if the plaintiff 
should then accept the same, then satisfaction of the said judgment 
should be entered up by the Registrar on the production to him 
of a receipt for the said chattels signed by the plaintiff, or his 
attorney :* And whereas {the defendant did not on the sald 
day of — 185, return the said chattels to 

the plaintiff, andt default has ‘‘also” been made in payment 
ing to the said orders; These are therefore to require and 

order you forthwith to make and levy by distress and sale of the 
goods and chattels of the defendant wheresoever they may be 
found within the district of this Court (except the wearing apparel 
and bedding of him or his family, and the tools and implements of 
his trade, if any, to the value of five pounds), the sum stated at 
the foot of this warrant, being the amount due to the plaintiff 
ander the said order, including the costs of this execution ; and 
also to seize and take any money or bank notes (whether of the 
Bank of England or of any other bank), and any cheques, bills of 
exchange, promissory notes, bonds, specialties,, or securities for 
money of the defendant, which may there be found, or such part 
or so much thereof as may be sufficient to satisfy this execution 


(a) Ante, p. 188. 


make return of what you have done und ‘hin 
diately upon the execution thereof. 


gape the seal of the Court, this day of 


warrant imme- 


By the Court, 


; i Registrar of the Court, i 
To the High Bailiff of the said Court, and others 
the Bailiffs thereof. 


Value of goods detained 
“Damages for their detention 


Paid into Court 


Remaining due ‘ ‘ 
Poundage for issuing this warrant 


Total amount to be levied 


Nottor,—The goods and chattel i 
of five days next following the denen whe vantage ser 


they be of a perishable nature, or at the request b “the, po ae any — 


Application was made to the Re 


minutes past the hour of 
of the day of 


gistrar for this warrant at 


in the 
on noon 


4 
NB. If the judgment do not contain the words 


between asterisks, 


Omit those words in the warrant, and also the words between the marks (+) 


and (+), and the word “also.” 


EXECUTION AGAINST THE GOODS. 


Warrant of Execution against Defendant's Goods under 
19 & 20 Vict. c. 97, 8. 2, where Plaintiff exercises the 
Option of having the Damages assessed for the Non- 
delivery of the Goods (where the Goods are not delivered 
pursuant to the Order) levied by Distress and Sale of 
Defendant's Goods. (a) 

“—~<="No. of Plaint. 

No. of Warrant. 

In the County Court of holden at 


(Beal. ) 


if 


of the goods and 
may be found, within 


Ere 
Fife 
we 


ue to the plaintiff under 


ne 
i 


the costs of thi 


tf 


Between A. B., Plaintiff, » and any cheques, bills of exchan 
ona , Special or securities for aaa ot 
©. D., Defendant. , : : i, or such part or so much 
Wheeses ’ , R this execution, and the i 
at a Court holden at on the 3 and to pay what cos 
day of 185 the plaintiff obtained of this Court, and pe ol shall 
a judgment against the defendant for the delivery to the plaintiff, ‘ warrant immediatel urn of 
upon payment by the plaintiff of the sum of £ [here insert the y upon the 
sum to be paid by plaintiff for the delivery], of the following goods, 
that is to say [here enwmerate the goods enumerated in the judgment}, 
and by the said judgment it was found and adjudged that the 
plaintiff will have sustained damages to the amount of £ [here 
inseM the sum assessed for damages if the goods be delivered] if the 
said goods shall be delivered to the plaintiff under this warrant, 


: Registrar of th 
4 to the amount of £ — [here insért the sum assessed To the High Bailiff " © Court 
an [ for = of the said Court, and others 


damages in the event of the nondelivery of the goods] if the said goods 
shall not be so delivered, and judgment being then given for the 
plaintiff it was thereupon ordered that execution do issue for the 
delivery to the plaintiff, on payment by the plaintiff of the said 
* gum of £ [hore insert the sum to be paid by plaintiff’ for the 
delivery], of the said goods, and that the defendant should not 
have the option of retaining the said goods upon payment of the 
said sum of £ [here insert the sum assessed for damages in the : 
event of the non-delivery of the goods], and that the plaintiff do recover - Total amount to be levied 
against the defendant the said sum of £ [here insert the sum, we 
assessed for damages if the goods be delivered| for damages and’ Horton—The goods and cb; 
£ for costs, Arid it was further ordered, that if the said Som ears next following Pay verlag to be sold until after the end 
goods or any part thereof should not be found within the district be of a perishable natnte: on ch they may have been taken 
of this Court, the bailiff of this Court should distrain the defendant. 4 request of the defendant, ? 
by all his lands and chattels within the district of this Court, till 
the defendant deliver the said goods, or at the option of the plain- : 
tiff, the said bailiff should cause to be made of the defendant's. _ day of in the fore [or after] 
goods the said sum of £ — [here insert the sum found for damages 185. 


reof, 


(a) Ante, p. 189. 


“SREOUTION AGAINST THE GooDs. 


’ ; " 
Distringas Warrant of Execution against Defendant 
peers Amount of Damages Sor peepee 
the Goods (supposing the Goods delivered under 


Order and Distringas), and Costs, under 19 & 20 Viet, 
a 97, a. 2 (8). © 


i on the 
Whereas at a Court holden at ‘as , the, nye 
r pm plaintiff, 

for the delivery here insert the 

wing goods, 


goods 
i and adjudged that 
said judgment it was — bog , 

assessed for damages if the goods be delivered] 
thal be delivered to the plaintiff under cca 
amount of £ [here insert the sum assess i 
ee dt Oe allan of te goods] if the : 
pean yh delivered, and judgment being then given -» 
Sof, it wes thereupon ordered that execution do issue for ie 
iy hum opty ni 
rei the swum vv 

prt PP poor ae dant should not have 

that the defen ' 
potas aed ent of the said sum 
option of anova Se ae goods x paym te oot Oo 
Sood on that the plaintiff do recover against 
of £ [here insert the sum assessed 
i for damages and £ 

that if the said goods or 
within the district of this 


distrain the defendant by | 


i district of this Court, till the 

i yt van at the option of the plaintiff, 

to be made of the defendant’s goods 

insert the sum found for damages y 

0 Ne a Ne Sa em dateeed enenaing 

i ‘ . 

a ogee cal oun ag so payable by the — 

ee tas paid to the registrar of this eager pay 
plainti his option to have the said s 

plaintiff has not expressed 


(s) Ante, p. 189. 


Hitt 


Tal 
i 


ver they 
hi 
to you; and by distress and 
wheresoever they 
(excepting the 
family, and the tools 
of his trade, if any, to the value of five pounds), 
at the foot of this warrant, being the amount due 
under the said order, including the costs of this 
also to seize and take any money or bank notes 
the Bank of England or of any other bank), and any 
change, Promissory notes, bonds, specialties, 
money of the defendant which 
or such part or 


He 


. 
F 


making and executing the 
80 levied to the 


By the Court, 


Registrar of the Court. 
: To the High Bailiff of the said Court, and 


others the Bailiffs thereof. 
Amount found for damages if the goods be 
Sum adjudged for costs 


for issuing this warrant . 


£& 


8 ad, | 


® 


| 
| 
| 
| 


a6 


ized for damages and costes are not 
‘ays next following the day on which 
perishable nature, or at the request 


Total amount to be levied 
Nortoz.—The and chattels se 
fanbase x the end of five d 
Were seized, unless th f 
Srnset ss 6s 


Application was made to the registrar for this warrant at 
Minutes past the hour of in the 
of the 


day of 185 


N.B. — When @ plaintiff sues out this warrant, he must pay to the 
4 


What goods What Goods may be taken in Execution, tc.]—The 
nay be Bailiff or officer executing process of execution by warrant 
against an’ individual out of the County Court, may, by 
virtue thereof} seize and take any of his goods and chat- 
tels (excepting his own wearing apparel and bedding or 
that of his family, and the tools and implements of his 
trade, to the value of 51., which will to that extent be 
protected from seizure), and may also seize and take any 


money or bank notes, (whether of the Bank of England _ 


or of any other bank), and any cheques, bills of exchange, 
promissory notes, bonds, specialties, or securities for 
money, belonging to him (t). 

As regards cheques, bills of exchange, promissory notes, 
bonds, specialties, or other securities for money, belong- 
ing to a defendant sued in the County Court, which shall 
‘have been so seized or taken as aforesaid, the High Bailiff 
‘is, by 8. 97 of 9 & 10 Vict. c. 95, empowered to hold them as 

security for the amount directed to be levied by the execu- 
tion, or so much thereof as shall not have been otherwise 
levied or raised for the benefit of the plaintiff; and,“ the 
plaintiff may sue in the name of the defendant, or in the 
name of any person in whose name the defendant might 
have sued, for the recovery of the sum or sums secured 
or made payable thereby, when the time of payment 
thereof shall have arrived.” 


Nowritof  Eaxecution—how stayed, suspended, or superseded.|— 
ee Although it is expressly enacted by 9 & 10 Vict. c. 95, 


. find g0 from time to time until it shall 


EXECUTION AGAINST THE Goops. 


upon oh judgment in the County Court may, in certain 
eases, be suspended or superseded by virtue of the 105th 
and 109th sections of the above-mentioned Act. 
The 105th section enacts as follows :—“ That if it shall Execution, 
a ony time appear to the satisfaction of the Judge, by “¥,* 
h or affirmation of any person or otherwise, that yy 
any defendant is unable, Jrom sickness or other euficient 
cause, to pay and discharge the debt ar damages recovered 
against, hin, or any instalment thereof ordered to be paid 
| as aforesaid (u), it shall be lawful for the Judge in his 
discretion, to suspend or stay any judgment, codes 
execution, given, made, or issued” in the action 
such time and on such terms as the Jud 


or 
** for 
ge shall think fit, 
appear by the like 


oad as oo that such temporary cause of disability 


The order suspending a judgment of the Court under 


the preceding section is as follows :-— 


” Order to suspend Order of Judgment. 


Ih 
ut - County Court of holden at 


Between A.B., Plaintiff, 


and 
C.D., Defendant, 


aaa’ f ordered, that an order of this Court, in this action 
van day of sin 185 , be suspended 

Given under the seal of the : 
hy ourt, this day of 


By the Court, 


s. 108, that no judgment obtained in, or execution issued 
out of, the County Court shall be “ stayed, delayed, or 
reversed upon or by any writ of error, or supersedeas 
thereon, to be sued for the reversing of any judgment” 
given in such Court; yet execution against the goods 


Registrar of the Court, 


Again, by the 109th secti i 
ers — Ss : . 10 hee 95, it is Bxeoution, 
arrant of execution 2°¥ *Per- 
issued against the goods and chattels of any person — 


‘ whomsoever,” the Registrar of the Court shall cause to be 
(u) See p. 187. 


9 9 & 10 Vict. 0. 95, % 96, See Collingridge v, Paxton, 11 C. B. 683; 
ROML4I., C. P. 39. 


inserted or indorsed the sum of money and costs ad-, 
judged steel with the sums allowed under the Act 
as “increased costs for the execution of the warrant ; and 
if the party against whom such execution shall be issued 
shall, before an actual sale of the goods and chattels, pay 
or cause to be paid or tendered unto the Registrar, or to 
the Bailiff holding the warrant, such sum of money and 
costs as aforesaid, or such part thereof as the person en- 
titled thereto shall agree to accept in full of his debt or 
damages and costs, together with the Court fees, the exe- 
cution will be superseded, and the goods and chattels of 
the party on whom execution has been levied will be dis- 
charged hi (a). 

ie, ce cunean - out at the time of the 
levy no possession fee is payable, but “if the officer 
shall necessarily remain in possession more than half 
an hour, and the execution shall be paid ‘out on the 
day of levy, the possession fee for that day shall be 
charged ” (y). 


oods taken in Execution—how regulated.|— 
Pay sta c. 95, 8. 106, enacts, that no sale of any 
goods taken in execution under process out of the County 
Court shall be effected “ until after the end of five days at 
least next following the day on which such goods shall have 
been so taken, wnless such goods be of a perishable nature, 
or upon the request in writing of the party whose goods 
shall have been taken ”(z). And the same section further 
provides, that, until sale, the goods shall be deposited by 
the Bailiff in some fit place, or they may sugested ~ 
custody of a fit person, approved by the High _ j Me 
be put in possession by the Bailiff; and it shall “ — 
for the High Bailiff, from time to time as he sha : i 
proper, to appoint such and so many persons for keep 


‘pound on the value of the goods for the a 


EXECUTION AGAINST THE PERSON. 


chattels, or effects so taken in execution, as shall appear 
to him to be necessary, and to direct security to be taken 
from each of them for such sum and in such manner as 
he shall’ think fit, for the faithful performance of their 
‘duties without injury or oppression (a). No appraise- 
mient, however, of the goods ‘seized is to be made until 
the fifth day of the Bailiff’s holding possession unless 
where they are of a perishable nature, or are sold at the 
‘Tequest of the party before the expiration of four days, or 
unless they dre removed (b). 
_ The Judge or High Bailiff is empowered by 9 & 10 
Vict. ¢. 95,5, 106, to dismiss any broker, or appraiser 
appointed as above mentioned; and no goods taken in 
execution under process from the County Court shall be 
sold for the purpose of satisfying the warrant of execu- 
tion, except by one of the brokers or appraisers so ap- 


duce of the goods distrained or sold, “ sixpence in the 


ppraisement 
thereof, whether by one broker or more, over and above 


the stamp duty ; and for advertisements, catalogues, sale, 
commission, and delivery of goods, one shilling in 

‘the pound on the net produce of the isale.” 
It will be seen, on reference to p. 29, that the Bailiffs 
of the County Court may be appointed to act as brolters 


pointed ; who shall be entitled to have, out of the pro- Broker's 
ees, 


* Orappraisers hy the Judge, for the purpose of selling or 


valuing goods taken in execution under process of the 
Court ; and, when acting by virtue of such appointment, 
they will be entitled to receive the amo 
‘above specified (c). 


unt of poundage 


Execution against the Person. 


_ The Tudgment-Summons—what and how obtained.)— JIudg- 
ing possession, and so many sworn brokers and ap- = An 


y party who has got an unsatisfied judgment or order in Po 


County Court for the payment of any debt, damages, or . 


praisers for the purpose of selling or valuing the goods, | 
| : @ See firth . Gibb, 26 L. J. Q. B. 41. ®) Rule 107. 
oe further as to the sale of good ein oe ule 10 


Rule 106, 
x ee a ee foot of Pg ® wn of Execution (ante, 


in execution at the'end 
p- 204, et seq.), notifies this to the bailiff. 


tie SW oe 


OR nk ae TP eS BR re, 


EXECUTION AGAINST THE PRRSON, 


costs, may, under the 98th section of the 9 & 10 Vict. 
c. 95, without leave previously obtained, take out a sum- 
mons from the County Court “ within the limits of which” 
the defaulting party shall then “ dwell or carry on his 
business,” such summons to be in the form given at 
p. 219, and to be served personally upon the defaulter, 
requiring him to appear at a specified time, to answer us 
to the matters mentioned. in the summons, The 112th 
Rule (d) applies to a judgment-summons as well as to a 
warrant against the goods. 

If the party thus summoned appears in pursuance. of 
the summons, he, may then ‘be examined upon oath 
“touching—his estate and effects—and the manner and 
circumstances under which he contracted the debt or 
incurred the damages or liability, which is the subject 


_ of the action in which judgment has been obtained 


against him—and as to the means and expectation he 
then had, and as to the property and means he still hath, 
of dischatging the said debt or damages or liability— 
and as to the disposal he may have made of any pro- 
perty;—and the person obtaining such summons as 
aforesaid, and all other witnesses whom the Judge shall 
think requisite, may be examined upon oath touching the 
inquiries authorised to be made as aforesaid; and the 
costs of such summons and of all proceedings thereon 
shall be deemed costs in the cause” (e). 

It is important to notice, that, under the above sec- 
tion, a judgment-summons can issue from that Court 


issued, &e. only, within the limits of which the party to be sum- 


moned actually, “ dwells or carries on his business ;" the 
proper meaning of which words we have already consi- 
dered in connection with the 128th section of the County 
Courts Act, at pp. 74,78. In Houlden v. Smith (f), which 
was decided with reference to the point here alluded 
to, the facts were these:—A. B., resident in Cambridge- 
shire, was sued in the County Court at Spilsby, in Lin- 
colnshire, by leave of the Judge of that Court, under 


(d) Ante, p. 200,’ (e) 9 & 10 Vict. o. 95, a 98. 
(f) 4 QB. $41; & O19L. J, QB 170. 
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sect. 60 of the 9 & 10 Vict. o. 95. The intiff 

served with the summons in Cam i ge 
appearing at the Court at Spilsby, judgment was there 
- given against him by default, on August 18th, 1847, 
The judgment order was served upon A. B., on the 
25th of August, and a warrant against his goods within 


7th of October, and this summons was irregular, by vir- 
tue of the above 98th section, which directs that it shall 
be issued by the County Court within the limits of 
“dwell or carry on his busi- 


commitment having been effected on the 27th of Sep- 
tember, A. B. was, on the 7th of October, ordered by 


the Judge of the Spilsby County Court to be committed - 


in default of appearance thereto, and he was afterwards 
committed accordingly ; it was held, that the commit- 
ment was, under these circumstances, made without juris- 
diction ; and that the Judge of the Spilsby Court was 
coo ay at suit of the individual committed. 
’ now, however, enaeted by the recent Statute 
20 Vict. o. 108, 8. 48, that a judgment-summons pot ig 
above-mentioned, “may, by leave of the Judge, be ob- 
tained from the Court in which judgment was obtained 
although the judgment debtor shall not then dwell a 
carry on business within the district of such Court, if the 
oo ‘yh fit, in the exercise of his discretion, to 
—— although a judgrment-summons can, under the 9 & 
let, ¢. 95,8. 98, issue from that Court only, within the 
limits of which the defendant dwells or carries on his 
» the plaintiff may, nevertheless, obtain such 


- Sammons against an individual, who has gone out of the 
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district of the Court in which the proceedings in the 
action took place. For this purpose, he must apply to 
the Registrar of the Court in which the judgment was 
entered up for a certified copy thereof, and, on delivery 
of this certificate to the Registrar of the Court within the 
jurisdiction of which the defendant is resident, a summons 
will issue out of this latter Court, requiring the defendant 
to attend there, and the future proceedings for his com- 
mitment or otherwise will take place there. Where a 
certified copy of a judgment is thus obtained, the Regis- 
trar should make on the minute of the judgment a 
memorandum of having given such certificate, and no 
warrant of execution against the goods or judgment- 
summons can issue upon such judgment from the Court 
in which the judgment was obtained, unless it be shown 
to the satisfaction of the Court or Registrar, that no order 
has been made against the execution debtor in any other 
Court (9). ; 

Where a judgment-summons is heard in a Court other 
than that in which judgment was obtained, and the 
order of such last-mentioned Court is altered (h) by the 
Judge of the Court in which the judgment-summons is 
heard, all payments under such order shall be made into, 
and execution thereupon against the goods shall be issued 
by, the Court which alters the order (i). 

A judgment-summons may issue at any time, without 
leave of the Court (except in cases provided for either by 
sect. 48 of 19 & 20 Vict. c. 108(j), or by Rule 112(k)), 
and shall be forthwith delivered by the Registrar to the 
bailiff, and served personally not less than five clear days 
Wefore the day on which the party is required to appear 
to such summons, unless at the hearing the Judge is 
satisfied, on the evidence on oath before him, that such 
party was about td remove from his dwelling or place of 
business, or was keeping out of the way to avoid service, 
in either of which cases service upon the party at any 


Peete, ” @) Post, p. 295, (i) Rule 119. 


Ante, p. 217. 
), Whi appli where the jadgment is more than six years old, post, 
PP. 216. . 


+. 
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time before the time appointed for the 
 ~ ap remap rarsanag —, 
pon issue of a judgment-summons against a party 
the > phug return into Court any warrant of execution 
against Goods of such party, which may have been 
issued upon a judgment in the cause (m). 
_The form of the judgment-summons is as under: 


Judgment-Summons. 


In the [Title of Court issuing summons]. 


(Seal. ) 
No. of Plaint. 
No, of Judgment-Sumimons, 
Between A.B., Plaintiff, 
(Address, ) 
(Description. ) 
and 
C.D., Defendant, 


(Present Address, Description 
and, ¥f = the Place of 


Plaintiff obtained ® judgment [or if no judgment 


judgment, an order againgt been obtained upon a 

you, the above-named : 
te ni Coro Fos ecg omnes i 
£ for debt 185 , for the payment of 
costs, which [or damages and £ for 
Stee, ee pam [or order], and the subsequent pro- 

Rial ceumened ta. is now due : You aro 
ffs thar se MAY is 

» at the hour of y of 

tained by the Court touching om Gs to be ex 
direumstances your estate and effects, and the 


had, and as to the means , y 
debt [or damages you still have, of discharging the 
[or } and a8 to the disposal you may have made 


(m) Rule 118.. 


ee ey eee 


eh ilk lela: a ok ing Sl Ee, 
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Property. And take notice, that if you disobey 
Son Se Selig oe sen hee 


Dated this day of 185 
Registrar of the Court, 


Zia | @. 
Amount of judgment or order 
Paid into Court. ' ‘ 
Amount now due : . . ‘ . 
Costs of warrant against the goods (if any) . i 
Costs of this summons . ‘ . ’ : 


To the Defendant, 
Hours of attendance at the office of the Registrar [place of office] 


i except on |here insert the day on which the 
fic wil bs dood pra rh will be closed at one. 


i der 
issued under 19 & 20 Vict., c. 108, s. 48, or wn 
da 112, insert “Issued by leave of the Judge.’ 


Examination on el On = return 

judgment-summons, issued as above men- 
obey = i ps ae it should attend at the 
County Court, and the party summoned before the Judge 
will then be examined touching his estate and effects, as 
to the manner and circumstances under which he con- 
tracted the debt or incurred the damages or liability, 
being the subject of the action in which judgment = 
been obtained against.him, and as to the means = 
expectation he at that time had, and the property 
means he still has, of discharging the said debt, &c., an 
as to the disposal he may have made of any agony 
The evidence of the party obtaining the summons, and 0 
such other witnesses as the Judge may think — 
will also be heard with reference to the subject-matter 0 
me ions the party summoned “shall not attend as 


(n) Ante, p. 216, 


4 ~or if it shall appear to the satisfaction of the 
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; required by such summons, and shall not allege a suffi- 


cient excuse for not attending, — 

' —or shall, if attending, refuse to be sworn, or to disclose 
any of the things aforesaid, [i. ¢. to give information 
touching his estate and effects, &c. (as in sect. 98) ],— 

—or if he shall not make answer touching the same 
to the satisfaction of such Judge,— 

—or if it shall appear to such Judge, either by the 
examination of the party, or by any other evidence, that 

if a defendant, in incurring the debt or 
liability which is the subject of the action in which judg- 
ment has been obtained, has obtained credit from the 
plaintiff under. false pretences, or by means of fraud or 
breach of trust,— 

—or has wilfully contracted such debt or liability 
without having had at the same time a reasonable expecta- 
tion of being able to pay or discharge the same,— 

—or shall have made or caused to be made any gift, 


delivery, or transfer of any property, or shall have 
charged, removed, or concealed the same, with intent to 


his creditors, or any of them,— 
Judge 
of the said Court that the party so summoned has then, 
or has had since the judgment obtained against 
sufficient means and ability to pay. the debt or 
costs so recovered against him, either alto, 
any instalment or instalments which the C 


him, 
damages or 
gether, or by 


Judge, if he shall think 
may becommitted” to 

g forty days (0). 

Warrant of Commitment 


(0) 9 & 10 Vict, o, 95, 8. 99. 


Warrant of Commitment. 
In the [Title of Court ordering Committal]. 


No, of Plaint, 
No. of Judgment-Summons. 


woieaas ‘ Between A.B., Plaintiff, 
and 
0.D., Defendant. 


i | i the said Court, and 
High Bailiff and others the Bailiffs of s 
ey Peace Officers within the Jurisdiction of the - m= 
to the Governor or Keeper of the [prison used by lourt. 


- Whereas the plaintiff obtained a judgment [or order] aguinst the 
defendant in the County Court of holden 
the 


it of 

f 185 , for the paymen 

£ Poe "hebt [or damages] and conte, upon which indg- 
ent [or order}, and the subsequent process issued thereon, t 

a was at the date of the issuing of the summons 


herein-after ill is due : as 
And « Fannagnn dade at the instance of the plaintiff, 
dul: inated out of this Court, by which the = 
cry gene at. this Court on the ; a oe alk 
185 to answer such questions as might be put to _ bu ie 
to section ninety-eight of the statute 9th and 10th Victor 
chapter 95, in relation to such debt [or damages], = Paste 
was proved to this Court to have been personally and uly serv 
fendant ; : 
a ee this Court, at the hearing of the said —, 
ordered that the defendant should be committed to = 
* _ dys, for [as the case may be] not appearing — . 
to such summons, or alleging a sufficient excuse for no 


or for refusing to be sworn] ; 


, P the « 
or for refusing to answer such questions as aforesaid to, the 


%e [commis ok said debt under false pretences, or by 
ea of fraud or breach of trust, or without reasonable expects 
i being able to the same] ; i 
ayy po a aft or transfer of part of his property, with 
i defraud his creditors] ; 
mg oy having charged, ee or concealed part of his 
operty, with intent to defraud his creditors] ; mer 
o'er ie tak Site ed tn Judement and costs, 
ient s and ability so to ~~ Lae = 2 
eae oa to require you the said high bailiff, bailiffs, 


+ 


arrest under this warrant, or until he shall be sooner discharged 
by due course of law. 
Dated this [insert date of order] day of 1865 . 
E. F. 
Registrar of the Court. 
BS heope 
Amount of Judgment or order 
Paidinto Court ‘ ‘ 
“Amount remaining due 


Cost of Judgmont-Summons aid its hearing 
for issuing this Warrant : 


Total 


Under the above 99th section of 9 & 10 Vict, ¢. 95, 
which points with sufficient clearness at th kind of 
examination to which the party summoned may be sub- 
jected, it was, prior to the 19 & 20 Viet., c. 108, held, that 
the Judge of the County Court had jurisdiction to commit 
& defaulting debtor, although he might have been dis- 
charged as to the debt in question by the Insolvent 

Court (p). In putting this construction upon the 

Act, however, the Court of Common Pleas in the case 
below cited (), expressed an opinion that such a power, 
by law vested in the County Court Judge, could 

Tarely be exercised by him without injustice: “And we 
og Dale, 11 C. B. 878 (in sccordance with the opinion of 

J, in Be parte Pardy, 1 LM. ky. 16, ahs ont is deo a 


v. Somers, 16 


i a i. (a). Ex te 
am v, Blowers, 16 Jur, #68. ” 
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| 
| 


| THE: PERSON. 


4 bolished by the 
insolvency is virtually a 
bankruptey or inso 


An order made im pu 


instalments, of 
Form of defendant shall pay by ins 
"Onder of | sectidns, that the 


i ture day, “or be com- 
proc aps <n yep days to the house of 
| cs a d be bad; for the power of, the Judge to 
ae a 99th section, attaches upon refusal of 
emi d he cannot order him 4 priori to be 
peters png om day, in the event of a particular 
pee 5 ve z i It is indeed a general principle 
aa mg mon eball not be punished without ~— 
pepe wh of defending himself,—no man sl a : 
pe nes | ard,—and the defaulting debtor might, : 
me te have some sufficient excuse, whic 
poor io snoent of punishment to be awarded - 
pong whoa the order to enon 
ee bor = any imprisonment 
cae io a - whereas, in the other, even forty - 
pn ade ich probably be an insufficient punish- 
imp | 
ty ‘orthwith, otherwise 
Sreuieiedt ants tos ome On eens ol i 
& Ky aie would not apply (u). If the _ 
pom day, the defendant must, in accordan 
pe yd roy e just said, have an eqyntety 0 
re a ngerne yore circumstances which may 
an <o excuse for disobeying the order ” pe 
“ee t of commitment bears date on the eg 
M in a a one for commitment was made, apa . 
fe a ie for one year from such date a 
continu 


Dale, 10 sa RES i (im error), 2 L. 
Abley v. oi 


¢. ing, 4 C. B, 507, and 10 Q. 
a9 620;°8.0.86. B91; Be parte spuchocin w. Kinning, spr 
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longer; no order for 
drawn up or served (y). 
to prevent a plaintiff from keepiti 
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purposes of intimidation ; 
who endeavours to 


; pro- 
ore than one warrant shall not 
party unless by order of the 


whether order, 
ke any order for the committal of the 
defendant, to resciy 


been previously ndant so sum- 
moned before him for the 


payment, by instalments or 
otherwise, of any debt or damages recovered, and to make 


r, either for the payment of the 
mages and costs forthwith, or by 


ny other manner as such Judge 
may think reasonable and just.” 


On making an amended 


order under this section, the 
me time to rescind the previous 
€ not done, the amended order 


order; if this, however, b 


19 & 20 Viot. c. 108, s, 59. 
Pad 


ae,” Xone, 12.C. B 298; 8 0. 21. 5. 0. P. 204, 4 
@) Rule 125, (6) Rule 105, (c) Rule 122, 


Q 
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will nevertheless operate as a stay of execution (d); and 
where, under this section, the Judge makes such amended 
order, it seems clear that the plaintiff, having an unsatis- 
fied judgment, may summon his debtor again, the latter 

: “in the same situation as a person who has an 


J against the defendant 

Acknowledgment of +t into 
“”” 

Date, |/£| +. |d.| Received by. 


original order made against him ” (e). 

We have already seen that where a judgment-summons 
is heard in a Court other thgn that in which judgment 
was obtained, and the order thereupon before made is 
altered, payments under the ‘order must be made to, and 
execution upon it issued, by the Court which alters the 
order (f). ‘The following is the form of an— 


Order to rescind a former Order. 
No. 
In the County Court of holden at 


(Seal. ) 
Between A.B., Plaintiff, 


and 
C.D., Defendant. 
It is ordered, that the Order of this Court in this action, bearing 
date the day of be rescinded. 
Given under the seal of the Court, this day of 


185 . 
By the Court, 


Registrar of the Court 


When the order previously made has thus been re- 
scinded, the form to be used, which will vary according to 
circumstances, may be as under :— 


Order for Payment by Instalments on a Judgment: 


Summons. 
No. 
In the County Court of holden at 
(Seal. ) 
Between A.B., Plaintiff, 
and 
C.D., Defendant. 


Whereas the plaintiff obtained a judgment of this Court {or of the 


(a) See Byrne v. Knipe, 5 D. & L. 659; SC. 18 L. J., Q. B. 33. 


(e) See Per Jervis, C.J., and Maule, J., in Abley v. Dale, 1 L. M. & P. 629, 


630; S. 0. 10 C. B. 62, (f) Rule 119; ante, p. 218. 


the trial” of the suit, “ the Judge, 


-- And whereas a summons w SCR ies tae ay SARUM, 
as, at ; 
+ the instance of the plaintiff, duly ~~~ 


issued out of this Court, by which the 

defendant was required to appear per- 

somally at this Court this day to 

apswer such questions as might be put 

to him pursuant to sect. 98 of 9 & 10 

Vict. c. 95, in relation to such debt ay 

[or damages] os 

hy not ordered, that the defendant do pay the amount still due on 
judgment, and the costs of the said summons and its 

hearing, as stated at the foot of this order, to the Registrar of this 

Oourt, by instalments of £ for every 


oy the first payment to be made on the 


day of 


Ih ro po mecha = Soe of any one of such instal- 
xecu issue, i be 
_ Resco arada-ig a for the whole of the above 


_ under the seal of the Court, this day of 


By the Court, 


Registrar of the Court. 


Amount remaining due . ‘ ‘ ‘ . ' - 
Costs of Judgment-Summons and its hearing 


£ 


Hours of attendance at the office of ’ 
, the Registrar 
2 ep ten till four, except on [here insert And = 
gan office will be closed), when the office will be closed 
Besides the power 
the defendant after-a 
against him, it is, by the 101st sect. of 9 & 10 Vict. ¢. 95 
eM that wliere he shall have been “ personally served 
summons to appear, or shall personally appear at 
at the hearing of the 
a2 


Possessed ‘by the Judge to commit commit. 
judgment-summons has been issued = 
ing. 


cause, or at any adjournment thereof, if judgment shall 
be given against the defendant, shall have the same 
power and authority of examining the defendant and the 
plaintiff and other parties touching the several things” 
mentioned in the 98th section (g), and of committing the 
defendant to prison, and of making an order, as he might 
have and exercise where the plaintiff has taken out a 
summons for that purpose after judgment. 

The effect of this section is, that the judge may, at the 
hearing of the cause, examine the defendant touching his 
estate and effects, &c., and make any order for payment 
of the debt or damages adjudged against him, or for his 
committal, in like manner as if a summons founded upon 
a judgment of the Court had been previously issued by 
the plaintiff. 

When, however, a defendant does not dwell or carry on 
business (h) in the district of the Court to which he was 
summoned to appear to the plaint, he will not be liable 
at the hearing of the sunrmonsto be committed under 
the above (101st) section of the Act, whether he appears 
to jt or not (i). 

“The form of the Warrant of Commitment, when the 
defendant appears and is examined at the hearing of the 
cause, directly follows (k). 


Warrant of Commitment on Hearing of Plaint. 


No. of Plaint. 
No. of Warrant. 
In the County Court of at 
(Seal) 
Between A.B., Plaintiff, 
and 
C.D., Defendant. 


To the High Bailiff and others the Bailiffs of the said Court, and 
all peace officers within the jurisdiction of the said Court, and 
to the governor or keeper of [ile prison used by the Court], 


Whereas, at a Court holden at on the 
day of 185, the plaintiff 


) Ante, p. 216, 
(A) As to the ing of these words, see pp. 74, 78. (i) Rule 121. 
(k) See Be parte Purdy, 9 C. B. 201; 8.0.1 LM. & P. 16, 118. 


¢ having personally appeared to the 
being present in Court, was then and 
his estate and and the circum- 
1h he contracted the said debt 
or liability], and as to the means 
a8 to the means he still had, of di 
damages}, and as to the disposal he 


whereas this Court upon such examination ordered that 


the defendant should be committed to prison for ‘ 
the ground of committal |, 
therefore to ‘require ‘ou, the said high bailiff 
tail, and others, to take the defendant and ta tet en him to 
the governor or keeper of the ‘above-named prison, and you the 
a or keeper to receive the defendant and him -safely to 
keep in the said prison for days from the 


arrest under this warrant, or til h i 
nen oo up © shall be sooner discharged 


Given under the seal of the Court, this 
By the Court, 


day of 185 . 


Registrar of the Court, 


Amount adjudged to be paid Voll 


Poundage for issuing this warrant 
Total amount due . 


N.B.—This warrant remains in force one year from the date thereof, 


The warrant of commitment is 


all constables 


shall aid in the execution of every such warrant; and the 
@aoler or keeper of every gaol, house of correction, and 
» Mentioned in any such order, shall be bound to 

and keép the defendant therein until discharged ” 


’ prepared by the Regis- tmprison. 
tar, and directed to the bailiffs of the Court, who by ps ment und 
Warrant are empowered to take the body of the person ee 
_ Mainst whom the order was made; and “ 


| Mid other peace officers, within their several jurisdictions, 


nder 
t 
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°under the provisions of the 9 & 10 Vict. c. 95, “ or other- 
wise by due course of law " (I). 


Liability ot The effect of the words above printed in italics is 


considered at p. 233; but we must here observe, that, 


warrant. if the plaintiff in an action in the County Court interferes 


in enforcing an order of committal against the wrong 
party, or one which the Court had no jurisdiction to 


make, he will clearly render himself liable to an action 
: 


for false imprisonment (7m). 
An attorney's clerk, who attended to the branch of the 


attorney's business connected with the execution of war- 
rants, directed the officer of the Sheriff's Court of London 
to execute a warrant of commitment against a debtor for 
non-payment of a debt by instalments, which, under the 
8 & 9 Vict. c. 127, 8. 1, was bad, on the ground that no 
summons had previously issued against him. The debtor, 
upon his apprehension, was taken to the office of the 
attorney, who expressed his approval of his clerk's act, 
and afterwards refused to release the debtor from prison, 
unless he gave security for the costs due to the attorney, 
although the creditor had become bankrupt, and his 
assignees were willing to discharge the debtor: it was 
held, that this was evidence’ for the jury that the 
defendant (the attorney) had ordered the apprehension 
of the debtor (n). 

Imprisonment under the warrant of the County Court 
does not in anywise operate as & satisfaction or extin- 
guishment of the debt or other cause of action on which 
the judgment has been obtained, nor does it protect the 
defendant from being anew summoned and imprisoned 
for any fraud or other default rendering him liable to 
imprisonment under the statute, nor deprive the plaintiff 
of any right to take out execution against the goods and 
chattels of the defendant, in the same manner 4s he 
might have done if such imprisonment had not taken 


place (0). 
9 & 10 Vict. . 95, «. 102. 


2. 
Walley v. M‘Connell, 19 L. J. y Pos 162; oi v. Dale, 2 L. M. & P. 
n) Buchanan v. . M. 


‘inning, 2 L & P. 626, 


433. 
(o) 9 & 10 Viet. o. 95, s. 103. 
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“yo the statutory provisions just cited, we see that 
power of committal thereby given to the County 


Court Judge is very extensive, and beyond that possessed 


by the Superior Courts. A defaulting debtor who havin 
hee of doing so refuses to pay his debt, may be 
oned and committed—toties quoties-- for each default ; 
— yom which bear upon this subject being 
- i” to give the power of repeated imprisonment 
e obstinate refusal of a judgment debtor to pay ” (p) 
Upon payment of the debt, however, and of pt atl Di 


have accrued against him, the defendant may, under the —ew 
btained, 


110th section of 9 & 10 Vict. c. 95, obtain his discharge ° 
from prison, for, by that section it is enacted, that aa 
person imprisoned under the above-mentioned Act # on 
shall have paid or satisfied the debt or demand ‘a de 
instalments thereof payable, and costs remaining due ‘ 
the time of the order of imprisonment being po 
together with the costs of obtaining such order, and al 
subsequent costs, shall be discharged out of dated re 
upon certificate of such payment or satisfaction which 
will be in the form presently set forth. yay 
Moreover, by Rule 123, when a warrant of commitment 
for non-payment of money is issued, the defendant may 
, 4 time before his body is delivered into the daiahe 
: - gaoler, pay to the bailiff the total amount indorsed 
e warrant, and on reeeiving such amount the bailiff’s 
duty will be to discharge the defendant; and within 
twenty-four hours after receiving such amount, he must 
pay it over to the Registrar. And in puneuines of Rul 
124, in all cases of commitment for non-payment it should 
be made part of the order of commitment that on a 


, fuction of the certificate just referred to, signed by the 


Registrar, the defendant shall be discharged out of 

~ without further leave of the Judge. 

~s case below cited (q) is here worthy of attention : 
tained judgment in the County Court against B., 


) Per Lord Campbell, C/ 
ons os , C/J., and Erle, J., Re Boyce, 2 E. & B. 521; 


ica v. Fletcher, 2 EB. & B. 271; S. ©. 22 L, J., Q. B. 429. 
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ordered d costs on or before a 
porate ified day to ~ ey "s. having made default 
in paying the amount, was served personally with a judg. 
ment-summons, but failed to attend in pursuance of it, 
and the Judge thereupon ordered him to be — 
for seven days. A warrant of commitment was accordingly 


prepared by the Registrar, and under it B. was arrested. 


Before his arrest, B. paid the amount of debt and costs 


wrote to the registrar, informing him of the 
poy +l forgetfulness on the part of the Registrar 
of the receipt of the letter in question, and owing to its 
having been mislaid, B. was detained for some time in 
custody and then discharged. In trespass against the 
bailiff and Registrar of the Court at suit of B., the 
plaintiff was held not entitled to recover, the order of the 
Court and warrant founded upon it not having been 
superseded by the payment to A., and notice given to 
the Registrar as aforesaid (r). 

The following is the form of the— 


Certificate for the Discharge of a Defendant from Custody. 


In the County Court of holden at 
Between A.B., Plaintiff, 
and 
©.D., Defendant. mt 
i the defendant, who was committed to 
your ‘coun pong age a warrant of ‘commitment under the 


day of 
th 
en ee oe paid and satisfied the sum of 


money for the non-payment whereof he was so committed, together 


im i ; and that the 
costa due and ble by him in respect thereof ; and 
pe ra rat pas aos of such warrant, be forthwith discharged 


ig img seal of the Court, this day of 185. 
By leave of the Judge of the Court. 
Registrar of the Court. 
To the Governor or Keeper of 


() Davies v. Fletcher, 2B. & B. 271; 8. C, 22 L. J., Q B. 429. 
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From what has been above said, we may collect that 


_ the imprisonment under s. 99 of the County Courts Act 


does not operate as a satisfaction of the debt; it is, in 
strictness, a proceeding not merely by way of execution, 
bat as a punishment for contempt. In regard to the 
precise character of such a commitment, however, judicial 
opinions have differed. It has been described as “ rather. 
in the nature of a limited or qualified execution— its 
object being to get the money by coercing the person of 
the debtor” (s). But whatever be the true nature of this 
process, it clearly cannot be enforced against one who, in 
virtue of any recognised principle of law, is privileged from 
arrest,—as against a witness redeundo from the assizes to 
his own home, (¢) or a priest in ordinary of Her Majesty's 
Chapels Royal (u). P 
The imprisonment, moreover, will be determined ipso 
facto when the defendant, during its continuance, is 
discharged from his debt “by due course of law" (x), ex. gr., 
by obtaining his certificate as a bankrupt or insolvent. 
The object, indeed, sought to be attained by the legis- 
lature in repealing the concluding portion of the 102nd 
section of 9 & 10 Vict. c. 95, was to place judgments of 
the County Court on the same footing as. those obtained 
in a Superior Court with respect to the law of Bankruptey 
and Insolvency (y), and this object, although it might have 
been better effected by a substantive enactment, would 
seem to have been sufficiently secured in the manner 
actually adopted. It is doubtless open to argument, that 
by the law as laid down in Abley vy. Dale, and other 
cases (z),a County Court Judge might, in face of the cer- 
of a Court of Bankruptcy, make an order for 
committal under the 99th sect. of 9 & 10 Vict. ¢. 95: such 
an order, however, if made, would be inoperative, inasmuch 
as the defendant upon arrest by the bailiff would, under 
by Jervis, C.J.,16 ©. B. 92; with which compare per Purke, B., 
o 768; per Lord Campbell, C, J., 2 E. & B. 277. 
Kimpton v, The London and North Western R. 0., 9 Exch. 766. 
Swan v. Dakine, 16 C. B. 77. 
9 & 10 Vict. 0, 95,5. 102, the concluding words of which are repealed 


& 20 Vict. c, 108, Sched. A, (see Appendix), 
CG, Com. 1st Rep. p, 36. (2) Ante, p. 223, n. (p) 


EXECUTION GENERALLY. 


the words of the 102nd sect. be entitled to his immediate 
discharge. 

So.when a defendant to whom protection has been 
granted for a limited time, is brought up in the County 
Court on a judgment-summons, the proper course for the 
Judge to take will obviously be to adjourn the hearing 
until after the day on which the protection will expire. 


Execution Generally. 


Various provisions contained in the Statutes and Rules 
of Practice having reference to execution generally— 
whether against the goods or the person—are, to avoid 
repetition, here inserted. 

By the 19 & 20 Vict. c. 108, s. 17, any such warrant 
may be executed, within five hundred yards of the boun- 
dary of the district. of the County Court from which it 
issued by the bailiff of such Court, or, by order of the 
Judge of such Court, by such bailiff within the district of 
any other Court. 

Further, in all cases where a warrant of execution 
shall have issued against the goods and chattels 
of any person, or an order for his commitment shall 
have been made under the 98th section of the 9 & 10 
Vict. c. 95, and such person or his goods and chattels 
shall be out of the jurisdiction of the Court which issued 
the warrant or made the order, the high bailiff of such 
Court is empowered to send the warrant of execution or 
of commitment to the Registrar of any other County Coutt, 
within the jurisdiction of which sueh person or his goods 
and chattels shall then be or be believed to be, with a 
warrant thereto annexed (under the hand of the high 
bailiff and seal of the Court from which the original 
warrant issued), requiring execution of the same ; and the 
Registrar of the Court to which the warrant is thus sent 
must seal or stamp it with the seal of his Court (a), and 
issue it to the high bailiff of his own (i. ¢. the Foreign) 


(a) 9 & 10 Vict, c. 95, 8. 104, 
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Court, who will execute and return it as presently men- 
tioned, or if it cannot be executed will make such return 
a8 specified at p. 29. 
The following is the form of the— 


High Bailif’s Warrant to Registrar of Foreign C 


No, of Plaint. 
No. of Warrant. 


In the Co inty Court of holden at 


Between A. B,, Plaintiff, 
and 
O.D., Defendant. 


Whereas the warrant of execution 
annexed has been issued out of this 
thattels of 
of 


ourt. 


[or commitment] hereto 
Court against the goods and 
And whereas the goods and chattels 


out of the ordinary jurisdiction of 
‘this Court, and are [or is] believed to be within the‘jurisdiction of 
the County Court of holden at 


of which you are the Registrar : These are therefore to require you 
to cause the said warrant to be executed within the ordinary 
jurisdiction of the said last-mentioned County Court. 


Dated this day of 185 


High Bailiff of the County Court of 
holden at 


To the Registrar of the County Court 
holden at 


The 126th Rule directs that 
whether against the goods or the } 
executed in a Foreign District, the Registrar of the 
Foreign Court shall, immediately on its receipt, enter 
it in “ the Foreign Executions Re-issued Book.” 


~ The following directions are also contained in the Rules 
of Practice, having 


District :— 
Where, by virtue of any such warrant as above referred 
4, any mouey shall have been received by the bailiff of 
Foreign Court, he is required within tw. ity-four 
from its receipt, to pay over the same to the Regis: 

trar of the Foreign Court, and (unless an interpleader 


whenever a warrant, 
erson, is sent to be 


reference to execution in a Foreign 
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summons (b) as to such money bn ory gg to make a 
return i iting of the amount received (c). 

In co - a levy having been made under the 
warrant, the bailiff who executes it is further required to 
state in his return the gross amount produced by such levy, 
the particulars of the appraiser's and broker's charges, 
and the fees allowed for keeping possession, and to pay 
over to the Registrar of the Foreign Court the amount 
levied, less such charges and fees (//). The Registrar 
of the Foreign Court will then certify in the said return 
the amount paid into Court, and the correctness of the 
charges, and will account for and pay over such amount 
to the Treasurer of his Court at such time as the treasurer 

é). 
“te oe tone of the Foreign Court will thereupon 
transmit the return to the high bailiff of the Home 
Court, as directed by 9 & 10 Vict. ¢. 95, s. 104, who, 
within twenty-four hours from the receipt of such return, 
will deliver the same to the Registrar of his Court, and 
such Registrar will thereupon pay out of any money in 
his hands, to the plaintiff in the cause, the amount 
certified in the return to have been received by the 
Registrar of the Foreign Court, as the proceeds of the 
ae gt nl thus certified from the Foreign Court 
will have to be entered by the Registrar of the Home 
Court, on the creditor side of the “ Foreign Execution 
and Commitment Cash Book,” in the form given in ho 
Appendix (g). The Registrar of the Home oe 
also file the return made to him, as above-mentioned, 
and will be allowed by the treasurer of his Court, at his 

audit, the amount so paid (h). 

Where an arrest has taken place under a warrant oO 
commitment, issued into a Foreign District, it is enacted 
by 9 & 10 Vict. c. 95,8. 104, that the person apprehended 


bees Pert eR 
ed in pursuance of 9 & 10 Vict. c. 5, & 
Hale 12, rp in pumpin of 810 Vie. 1 


(f) 10. “ 
4 z the Schedule to the Rules of Practice. (4) Rule 127. 
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shall be forthwith conveyed, in custody of the bailiff or 
officer apprehending him, to the gaol or other prison of 
the Court within the jurisdiction of which he shall have 
been apprehended, and kept therein for the time mentioned 
in the warrant of commitment, unless sooner discharged 
under the provisions of the Act; and all constables and 
other peace officers shall aid and assist within their 
respective districts in the execution of the warrant. 


Caution to the Bailiff executi ng Process, whether against 
the Goods or Person, out of the County Court.]|—Under 
this head, we propose to state very shortly what the 
bailiff, who executes process against the goods or person 
issuing out of the County Court, may or may not do in 
the course of performing this duty. And, in the first 
place, he cannot justify breaking open an outer door or 
Window, in order to seize the goods or person of the 
defendant ; though, if he finds the outer door open, or if 
it is opened to him and he enters, he will then be justified 
in breaking open any inner door, with a view to executing 
the process (). If, however, a man who has been legally 
arrested escapes from the officer, and takes shelter in his 
own house, the officer may break open the outer door in 
order to retake him, having first given due notice of his 
business, and demanded admission, and been refused (i) ; 
and the bailiff may also re-enter, after being forcibly turned 
out of possession, by breaking the outer door (j). So, if 
the party against whom process is issued flies to the 
house of a third person, or conveys his goods thither in 
order to prevent a lawful execution and to escape the 
ordinary process of law, the bailiff may, after request and 

ial, break open the outer door to take jhe person or 
his goods, or he may enter if the door be open. It must 
be added, however, that he does so at his ; 


veril; and if it 
should turn out that the defendant was not 


at the time in 


1) Semayne's case, 5 Rep. 91a; Foster on Homicide, 319, 320; Afutch- 
tion y, Birch, 4 Taunt, 619; Duke of Brunswick v. Sloman, 8 ©. B 317; 
Owrlewis v, Laurie, 12 Q. B. 640. See Penton v. Browne, 1 Siderf. 186, 
tited Brown vy, Glenn. 16 Q. B. 257. 

(j) Bayleton vy, Gutteridge, 11 M. & W. 465. 
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the house, or had no property there, the bailiff will be 
i r (k). 
agape i rr i properly noticeable rom 3 
illegal arrest of the person and an illegal seizure : - : 
under a warrant or fi. fa., as regards ey Ag ity a 
ulterior acts done by the party guilty o ; e ~ 
illegal act. If an arrest be made on a — she 
way not authorised by law, the Sheriff canno a ” 
ake such arrest.valid by detaining his prisoner un¢ " : 
legal writ; he should first give him an ome A 
- at large, and then execute the legal writ. it 
a4 to an execution against goods, however, the rule is 
yp ring in that case, the fact of an illegal seizure having 
been mule will not prevent . ng ha ie 
i The law ‘ 
poem eh orga in the case below cited (0). 
yee me is dua that the bailiff will incur liability, 
if pg oir he execute process against a ee 
on, or against the goods of A., the warran be ig 
power the goods of B. (m). In executing : he wg << 
it i sessary to bear in mind that certai 
are Panels be seized ; for = o 
wearing apparel of the yoapers . ~ —— : 
implements of his trade, to Ol. 
ee eon have already ag gaye mw pe 
8, although attached to the 
porter we if they are such as would 7 7 a 
heir and not to the executor (0); nor es. = . 
party himself could not remove as against his ye ¢ : i“ 
If money be seized by the ae aye! my ; “ 
i r the 9 & 10 Vict. c¢. 95, s. 96, 
pe gon as the ordinary proceeds of goods sold 


i $1. Broom’s Leg. 
i . Pritchard, 8 C. B. 565, cited ante, p. 
nu ot oak p. 328, where the — reyes —— 
i i ;. C. ie ey . s ss 
a "eds Bee, 7 Seow N. R. 663, See Catterall v. Ken yon, 3 
(m) Ja ’ , 
Q@Bs0 aE 
95, s. 96, cited ante, p 
(n) 9 & 10 Vict. o. 95, e 
te) | amlib' Leadt'Usa, 4th oth “4 $20; Farrant v. Thompson, 5 B, & 
Ald. 826. 


4 defendant can be sold under 


a3 a general rule, the act 

an execution against him ; 

and therefore goods, in which he is interested as termor 
or bailee, cannot be sold absolutely (r), nor can property 
held.in right of a lien be taken in execution (8). 

The bailiff must, after seizure under the fi. fa., sell 
enough goods, but not more than enough, to satisfy the 
execution (t), And prima facie the sale is to be con- 
fidered to be for ready money and immediate delivery ; 
and the bailiff is not justified, after he has sold as much 
apparently satisfies the writ, in going on to sell more, 
upon a speculation that it ig possible that actual delivery 
of such goods as he has already sold may be prevented 
by some loss or aceident, for which he is not answer- 
able (¢). 

The sale of a tenant's crops 
generally, must be conducted pursuant to the 56 Geo. 3, 
¢, 50, intituled “ An Act to regulate the sale of Farming 
Stock taken in Execution ;” to the various provisions 
whereof, which carmot be adverted to at length, in a work 
like the present, the reader, desirin 
the above subject, is referred. And lastly, before paying 
over to the execution creditor the proceeds of goods sold 

under a fi. fu. out of the County Court, arrears of taxes 
for one year must be paid to the collector, in accordance 
with the 43 Geo. 3, e. 99, 8. 37; and claims for rent in 
arear to the landlord must be duly discharged, as pointed 
out in the next Part of this Treatise. 


» and of farm produce 


g information upon 


21 L. J., C. P, 39. 


Penn v, Bittleston, 7 Exch, 152, and cases there cited. 
Legg v. Evans, 6 M. & W. 36. 


Collingridge v. Paxton, 11 B. 683; & ©. 
@) 
© Aldred y, Constable, 6 Q. B, 370; 


Stead vy. Gascoigne, 8 Taunt, 527. 


Parties 
may 
not to 
appeal. 


CHAPTER VII. 
The Appeal. 


In what cases an appeal lies.) By 13 & 14 Viet. c. 61, 
s. 14, “if either party in any cause, of the amount to 


which jurisdiction is given to the County Court” by that — 


Act, that is to say, in any case where the amount claimed (a), 
—or at which damages could properly be assessed (b), 
and awarded, though judgment be actually given for a 
smaller amount—exceeds 201., “shall be dissatisfied with 
the determination or direction of the said Court in point 
of law, or upon the admission or rejection of any evidence, 
such party may appeal from the same to any of the 
Superior Courts of Common Law at Westminster.” . And 
it may further be convenient here to state that by the 
19 & 20 Vict. c. 108, s. 68, an appeal from the decision of 
a County Court, on the grounds and subject to the con- 
ditions just specified, is likewise to be allowed, in all 
Actions of Replevin (ec) where the amount of rent or 
damage exceeds 201.—in all Actions for the Recovery of 
Tenements (d) where the yearly rent or value of the 
premises exceeds 201.—in Proceedings in Interpleader (e), 
where the money claimed or the value of the: goods or 
chattels claimed, or of the proceeds thereof, exceeds 201. 
—and in all Actions where the parties agree that the Court 
shall have Jurisdiction (f). But by s. 69, of the Act last- 


sere mentioned, no appeal will lie from the County Court, if 


before the Judge's decision is pronounced both parties 
agree, in writing, signed by themselves or their attornies 


(a), Dreesman v. Harris, 9 Exch. 485+; 5. C. ' 

(b) Mayer v. Burgess, 4 BE. & B. €55; 8. CO. 24 L. J., Q. B. 67. 

(c) Post, Part IIL. chap. 2. (@ Ib. (e) 1b. 

(f) As to the allowance of an “PI eal in this case the law lus fluctuated. 
Compare Groves v. Janssens, 9 Exch. 481: S.C. 28 L. J., Exch. 91 (decided 
under the 13 & 14 Vict. c. 61, ss. 14 & 17), with 17 & 18 Vict. 16,81 
(repealed by the recent statute cited supra). 


Agreement under sect, 69 of 19 & 20 Vict. c. 108 
Tn the County Court of 


holden at 


Between A.B., Plaintiff, 
d 


an 
C.D., Defendant. 


w ; 
'e lor tio aren py or agents of] the above-named 
o , do hereby, under the provision of sect, 


19 & 20 Vict. 0, 108, agree a, 
of thi» Court in this action shall be final, Oso” oF the Judge 


Given under our hands, this dou 


Plaintiff for ’s Attorne 
Defendant [or ’s pron 


o- may, in limine, be observed that, by the stat. 13 & 14 
eo 8. l4, the right of appeal is not given from an 
yp oe a by the County Court Judge, under 
} th sections of 9 & 10 Vict. e. 95 (g). And 
and appeals against a judgment of the County Court 
—~ hnagongpega pot to be recovered in the suit wes 
e ourt above will dismiss the appeal (h) 
although the objection ought to be taken before th ' 
a J udge sends up the case (i). 2 
oa of will be noticed that the right of appeal is 
_. nd, ty who is dissatisfied with the “ determina- 
le ga of the Judge “in point of law," or 
Psy be mogul : rejection of any evidence "(h), 
ot given an a i ; 
& party is dissatisfied with the pone a re 
; Court ; but only where evidence is impro ni 
or rejected, or dissatisfaction is felt nag a 
tion or direction” of the Judge “ in point of 


Rackham y. Blowers, 15 Jur. 758. 


v. Rackham 20 
19814 Vick ore tan” @ m 


law.” What then is the true meaning of the latter words ? 
“ A determination or direction in point of law,” observes 
Maule, J., in Cawley v. Furnell (), “is where a question is 
raised on demurrer or special verdict ; and though such 
things are not, strictly speaking, in the County Court, 
something may take place there which is substantially the 
same. For instance: suppose a claim made in a County 
Court, which, upon the plaintiff's own showing, could not 
in law be sustained ; or if it were a claim for money due 
upon a voluntary promise, without consideration, and the 
deféndant were to object that such a claim could not be 
sustained in point of law ; or if the defendant in answer 
to aclaim of debt were to rely for his defence upon the 
fact that the cause of action did not accrue within three 
years,—in each of these cases the determination of the 

Court would be a determination in point of law. ‘The 
term ‘direction’ properly applies where the cause is to be 
determined by a jury, and the Judge directs them ina 
matter of law,—as that a certain interest can only pass 
by an instrument under seal, or the like. In all these 
cases the statute gives an appeal.” 

Thus far, then, no serious difficulty in regard to the 
right of appeal presents itself—such a right exists 
wherever it appears that the County Court Judge has 
come to a wrong ‘determination, or given a wrong 
‘ direction,’ in point of law. Where, however, both law 
and fact are submitted by parties to his decision, the 
separation of the former from the latter may be perplex- 
ing or impracticable ; and, consequently, the test supplied 
by the words of the statute for determining whether or no 
an appeal lies to a Superior Court may fail to be efficient. 
Under such circumstances, the following Rule for the 
guidance of the Court in bane or the practitioner has 
been suggested (m): ‘If, upon the case stated by the 
parties, or by the Judge, it appears to the Court above 
that the decision come to below can be sustained by 4 
particular view of the facts, the appeal will not lie. But 


@) 19 ©. B. 201, 800; S. 0. 20 L, J., ©. P. 197, 
(m) Judgment, 12 C. B, 301-2, 


As to the peculiar constitution 


Es ative at the conclusion ¢ 


THE APPEAL, 
if it is manifest from the facts Stated, that, in order to 
ome to, the Judge below must 


have decided @ point of law erroneously, an appeal 


will lie. 


Court Judge assumes 
& 10 Viet, &. 95, s. 60, 
» 4 appeal may success. 


7 


- of Appeal, how constituted. } 
* ~ - nape repeals so much of the 14th section 
ca — ¢. 61, “as limits the Court of Appeal to 
ele ges of the Superior Courts of Common 

“a nster, and the sitting of the said Court of 
Appeal > sr othe of term” (q) ), it is enacted, that all 
—, g t before the Su 

and determined in 


By the 15 & 16 


' The 3rd section of the 
powers the Judges of th 


Act of 15 & 16 Vi 
e Superior Courts, 


Cawley v. Furnell, 12 ¢ 
J . B. 291; Sa 20 ), 
&v, Lathe, 10 C. B 726; 8. 0. 2 1. M. te 
40, 3 Cuthbertson v, Parsons, id, 304 ; 


Oo. v. Ward, 17 
‘ - B. 644; Sing 
. C. yy, Goodman, 12 ¢. a r 
Vv. Walton, 16 CB 


see Judgment, 12 ©, B, 302 Carton ots 


i. 


Ppeal as it formerly 


R2 


ct. further Judges 
or any five ™4y make 
orders re- 
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of them, of whom a chief of one of the said Superior 
Courts shall be one,-from time to time to make general 
orders for regulating the proceedings on appeals, which 
orders shall be as valid as if included in the Act, but 
shall not be in force until the end of the session of 
Parliament next after the promulgation thereof. We 
shall presently see that in the Rules of Practice of Hilary 
Term, 1853, are contained provisions which have refer- 
ence to the hearing of appeals before the Courts at 
Westminster. 


Appeal, how prosecuted.) An appeal from the County 
Court must be thus brought (r). The party dissatisfied 
with the determination or direction of the Judge, or with 
his admission or rejection of evidence, and intending to 
prosecute the appeal, (1.) must give due notice of his 
intention to appeal; and (2.) must give security in such 
manner as hereafter specified. 

1, He must within ten days after the judgment or 
direction complained of, give notice of appeal to the other 
party or his. attorney (8); such ten days to be reckoned 
exclusive of the day of trial (t). 

Should the ‘ten days, reckoned exclusive of the day of 
trial, be suffered to elapse without notice of appeal being 
given, a party dissatisfied with the decision of the County 
Court Judge will be altogether barred from the right of 
appealing against it; and even if within’ this time he 
gives due notice of appeal, such notice will not operate as 
a stay of proceedings on the judgment, unless the plain- 
tiff also give a written statement of the grounds on 
which he intends to appeal, conformably to the 139th 
Rule, which provides, that any party dissatisfied, on any 
of the grounds already specified, with the decision of the 
Judge, may, before the rising of the Court on the day on 
which judgment was pronounced, deliver to the Registrar 
a statement in writing, signed by him, his counsel or 
attorney, containing the grounds of his dissatisfaction. 


(r) See 18 & 14 Vict, c. 61, «, 16. 


@ 18 & 14 Vict. c. 61, 8. 14. (© Rule 140. 


. 


, 1288, @ statement of the grounds of appea 
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In the event of no 
being delivered, the su 


judgment notwithstanding 
vered (1), 

Further, the party dissatisfied with the judgment may 
appeal on grounds different from those contained in the 
statement of grounds of appeal delivered ag aforesai 
and although he shall not have delivered any oe 
statement (x), shee 

The effect of the Rule above.set forth is, that, in order * 
to make the notice of appeal operate as a Stay of patie, 
before the rising of the Court on’ the a a 
which case proceedings will be Stayed unless the Jud co 
shall, in the exercise of his discretion, olherile: divect 
The party dissatisfied with the Judge's decision will san 
however, be precluded b non-delivery of such thats. 


ment from afterward i 
aig S appealing to one of the Superior 


The notice of a 
state the grounds 
signed by 
be sent, by 


and must 
appeals, and be 
It must 


@ the 141st Rule above recited, it has 

the hearing of an a i 
bat go Ppeal it cannot be 
2 en as an objection to the jurisdiction of the ' 
ourt, that the notice of appeal 
statement of the grounds of 


Superior 
does not contain any 
dissatisfaction with the deci- 


(®) Rule 139, (x) Tad. 
Pe ; 


(y) Rule 141, (2) Rule 142, 
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sion of the County Court Judge; for, what the Rule 
requires to be done is merely for the information of the 
Court below, the Judge whereof is authorised to decide 
as to the validity of the notice (a). “The statement,” 
remarks Erle, J., “of the grounds of appeal is not a 
condition precedent to the jurisdiction of appeal, but a 
requirement for the information of the Court below. If 
the parties attend, they may by so doing waive the 
irregularity. If the Judge in the County Chart is satis- 
fied with the notice, which is for the information of him 
and the respondents, this Court (Queen's Bench) will 
receive the appeal notwithstanding the objection ” (b), 

Judgment having been recovered in the County Court 
against the defendant on the 17th of January, he on the 
. 2nd of the same month gave the plaintiff notice of 
appeal, and the day after entered into the required bond 
with a surety for the costs of the appeal, and the amount 
of the judgment. On January 24th, the defendant gave 
notice to the plaintiff, that he withdrew the notice of 
appeal given on the 22nd of January; and on the same 
day he served upon the plaintiff another notice of appeal, 
including additional grounds of appeal, to the same 
Superior Court, but he did not enter into a fresh bond or 
give any other security in reference to the above judg- 
ment and appeal than that above stated. At the argu- 
ment in the Superior Court, it was objected, that, as the 
first notice had been withdrawn, the bond was no security 
for the costs of the second appeal; but the Gourt held, 
that they had nevertheless jurisdiction to hear the 
appeal (¢). , 

No particnlar form of Notice of Appeal is given in’ 
the Schedule to the Rules of Practice. : 

2. Besides giving notice of appeal the plaintiff must, 
within the ten days already specified, give security, to be 
‘ approved by the Registrar, for the costs of the appeal and 


(a) Cannon v. Johnson, 21 L. J., Q. B. 164, 167. 
(0) Bvans v. Matthius, 3 Jur, N. 8, 295, following Cannon vy.’ Johnson, 


(c) Daniele v,,Charsley, 11 ©. B. 789; 8. 0. 21 L. J., c.'P. $7, 
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for the amount of the judgment, if the defendant be 
appellant. Such security, however, so far as regards the 
amount of the judgment, will not be required in any case 


' where the Judge of the County Court shall have ordered 


the party appealing to pay it into the hands of the Regis- 
trar, and the same shall have been paid accordingly (d), 

The security will either be by bond or’ by making a 
deposit of money in the manner stated in Part IIL 
Chapter I. of this volume. Where a bond is given it will 
be in one or other of the forths below set forth, 

If, before the party appealing has given the required 
security, execution shall have issued, the Registrar will, 
upon the appeilant’s giving security, forthwith send notice 
thereof by post or otherwise to the bailiff; and proceed- 
ings on the execution will forthwith be stayed (e), 

At the time of giving .Security, the appellant must, 
however, deliver to the Registrar a statement in writing, 

, Showing to which of the Courts at Westminster he pro- 
poses to appeal (/). 


Bond where a Plaintiff is Appellant. 


Know all men by these presents, that we, A, B, of, &e., A sum 
and ©. D. of, &c., and E. F., of, &c., are jointly and severally sufficient 
held and firmly bound to G. H., of, &e., in £ , to t cover the 
be paid to the said G. H., or “his certain attorney, executors, pons pe 
administrators, or assigns. For which payment to be made we QL: end 
bind ourselves, and each and évery of us, in the whole, our and double the 
each of our heirs, executors, and administrators, jointly and timated 
severally, firmly My these presents, a 


Sealed with our seals, and dated this day of 
one thousand eight hundred and 


Whereas an action is now depending in the 
County Court of holden at 
Wherein the above-bounden A. B. is plaintiff and the above-named 
G. H. is defendant: And whereas the said action came on to be 
tried in the said Court on the day of. ' +’ when a 
judgment was gtyen for the said G.H. : 


And whereas the suid A.B., being dissatiatied ° with such 


(@) 13 & 14 Vict, ¢. 61, s, 14, (&) Rule 148. (Ff) Rule 144, 


judgment, due notice to the said G.H. of his the said 
i W's tatetdion to cgueat from the same to her Majesty’s Court 
at Westminster, according to the statute 
provided: And whereas it is thereby 

party who shall appeal as aforesaid shall give 
ved by the Registrar of the Court aforesaid, 
whatever be the event thereof: And 

©.D. and ELF., at the request of the 

enter into the above-written obligation 

and the security intended to be hereby 


y + Court, as appears by his allowance 
Now the condition of this obligation is 
ream e-bounden A.B., ©.D, and E.F., any or 
* ei shall pay unto the said anek hy ag 
administra assigns, the costs of the said appeal, as @ Aas 
oun" of — shall order, then this obligation shall be void, 
ise shall remain in full force. 

(&3.) 

(1.8) 

(1.8. ) 


Signed, sealed, and delivered by the above- 
bounden in the. presence of 


Nors.— If a deposit of money be made, the memorandum thereof 
should follow the terms of the condition of the bond and will not 
require a stamp. 

« 


Bond where Defendant is Appellant. 


B. of, do., and 
ow all men by these presents, that we, A.B, of, A 
ta ena &e., and E.F. of, &c., are jointly and severally held and 
to cover firmly bound to G.H. of, &o,, in £ to be paid to 
the coste of the said G.H., or his certain attorney, executors, administrators, 
20: beim or assigns, For which payment to be e we bind —— 
double the and each and every of us, in the whole, our and each of our he pe 
estimated executors, and administrators, jointly and severally; firmly by 
amount, ta, 

and alg “hese presen 

double the Sealed with our seals, and dated this day o 


‘ jw one thousand eight hundred and 


Whereas an acti is now depending in the County 
Court of * cape holden at wherein the above- 
named G.H. is plaintiff, and the above-bounden’A. B. is defendant : 
And whereas the said action came on to be tried in the said Court 
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on the day of last, when a judgment was 
given for the said G.H. in the sum of £ : 


id, he cos 


hereof, and also for the 


given has been approved of by T approve 
of this 


bounden LK, 
shall pay unto the Registrar. 
assigns, the costs of 
hall order, (and shall 
dismissed, pay to the said 
rators, or assigns, the said sum of 


[amount of the judgment (a) ]) then this obliga- 
tion shall be void, otherwise shall remain in full 


(L.9,) 


, (a) To be 
force, omitted, 

: if amount 
previously 
paid into 
Court, 


Signed, sealed, and delivered by the above- 
en in the presence of 


Norr,— Jy @ deposit of money be made, 
should follow the terms of the condition 0, 
require a stamp, 


the memorandum thereof 
f the bond and will not 


Form of Case on Appeal.)—The appeal must, under 
the 13 & 14 Vict, ¢. 61, 8. 15, “be in the orm of a case 
agreed on by both parties or their attornies ; and, if they 
cannot agree, the Judge of the County Court, upon being 
applied to by them or their attornies, shall settle the case 
and sign it; and such case shall be transmitted by the 


‘Sppellant to the Rule Department of the Master's Office 


of the Court in which the appeal is to be brought.” 
Under this section it will be seen, that the Judge of the 
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County Court can orily state the case where the parties 
have disagreed ; and it ought to appear in the case itself, 
when settled by the Judge, that the parties could not 
in stating it (9). 

"is S mba oe all cases, transmitted as above, be 
(unless the Judge otherwise order) presented to him for 
signature, at the Court holden next after the expiration 
of twelve clear days from the day on which judgment was 
pronounced, and be then signed by the Judge and sealed 
with the seal of the Court (h). Where a case was, without 
objection being made by the parties, signed by the Judge 
nune pro tune, with a view to certain alterations being 
afterwards made in it, the case was held to have been 
signed at the date of its completion—not on the day when 
the Judge conditionally signed it (). Under the eireum- 
stances specified, the Judge, however, was wrong in 
declining to sign the case when perfected (k). 

When signed and sealed, one copy of the case is to be 
deposited with the Registrar, and another sent, by post or 
otherwise, by the appellant to the successful party, within 
three clear days next after the time of signing and sealing 
the same (I). ee 

If the appellant do not comply with the regulations 
contained in the two preceding paragraphs, the successful 
party may proceed on the judgment, unless the Judge 
shall otherwise order (m). 

Further, the appellarit from a decision in, the County 
Court must deliver copies of the case stated under 15 & 
14 Viet. ¢. 61, s. 15, to the ‘Judges who are to hear the 
appeal, as pointed out at p. 252, rae . 

" Subjoined is the formal heading of - the case, which 
must be filled up according to the facts (n). 


(g) See Per Maule, J., Cawley v. Purnell, 20 L. J., C. P. 199; 12 C. B. 
\. A) Rule 145. 
wy ™ v. Wilkinson, 9 Esch 475; 8. 0. 28 L. J., Exch, 5, 129. 

(8) Figg v. Wilkinson, 28 L. J. Kxch. 5. 

@) Rule 145. (m) Jb. ' 

() As to the form and sufficiency of the case stated on appeal, Cy 
Bowers v. Lovekin, 26 1. J.,Q. B. 371 3 The Great Northern R. C. v. Shepherd, 
8 Exch. 30; The Great Western R.C. vy. Goodman, 12 C. B. 313; The Londm 
and North Western R. C. v. Dunham, 18 ©. B. 826 ; Cooper v. Stephenson, 
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Case on Appeal. 
In the County Court of holden at 
(Seal) 
On appeal to the Court of 
Between A. B., Plaintiff, 
and 
C.D., Defendant, 
This is an action [here state the cause of action and the Facts}, 


The question for the opinion of the Court of fini 


First. [Here state the question for the opinion of the Court. | 


[Signature of the Judge. | 


With reference to the above form we may remark, that 
in it should not be set forth the reasons given by the 
Judge for his decision, nor the observations which he may 
have made by way of foundation for his judgment ; the 
case ought merely to state the facts, and the Judge's 
“determination or direction ” “jn point of law” (o), All 
facts proved and pertinent should be distinctly stated in 
the cage, for the Superior Cow 
of fact (p), 

Within three clear days next after the case is signed, 
and sealed, the appellant ‘should transmit two copies 
thereof, by post or otherwise, in conformity with the 
Provisions of sect. 15 of 13 & 14 Vict. ¢. 61, already 
mentioned (q) ; and notice of such transmission should 
forthwith be served by the appellant on the successful 
party (r), by post. or otherwise ; in default of such notice 

ing given, the successful party may proceed on the 
judgment, and will,.on application to the Court, be 
entitled to such costs as have been incurred in conse- 
quence of the appellant's proceedings, 


‘t will not, draw inferences 


2114J,Q9.B 292; Waller » Drakeford, 1 B. & B.T49 ; S.C. 22L. J., 
QB. 274. ‘ " 


(0) Bast Anglian R, ¢. y. Lythgoe, 2 L. M. & P. 221, 227. See also. 
Cawley v. Purnell, and cases cited ante, p, 243, 


The Great Northern RC. y. Shepherd, 21 L, J., Exch, 114,116; 8 C. 
oh. 80, 34, (9) Rule 146. 


) See Pigy v. Witkinson, 9 Lok 475, 
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the parties, each party should, in addition to the two 
copies left by him ag aforesaid, deliver also his statement 
of the points to the other two Judges, either by marking 
the same in the margin of the books delivered or on 
separate papers(x). The appeal is argued by one counsel 
on either side; and if the ‘ease be insufficiently stated 
the Court will in its discretion send it back for restate- 
ment to the County Court J udge (y). 

After argument, it is competent to the Court of Appeal Judgment 
to order a new trial on such terms as it may think fit, or ° the ° 
the Court may order judgment to be entered for either ison 
party, and make such order with respect to costs of the 


Where, however, a case for appeal has been signed, and 
default made by the appellant in transmitting it and 
giving notice thereof to the other party, the respondent 
may, if he think fit, instead of proceeding on the judg. 
ment, within twenty-eight clear days from the signing of 
the case, transmit it in the manner prescribed, and give 
the like notice to the appellant of such transmission (8). 

If after the case has been transmitted, the appellant do 
not prosecute his appeal with due diligence, according to 
the practice of the Court of Appeal, the successful party 
may apply to the Judge for leave to proceed on the 


judgment, and leave for that purpose may be granted 
accordingly, if the Judge think fit; and the successful 
party will then be entitled also to such costs as he shall 
have incurred in consequence of the appellant's proceed- 
ings ; which costs will be added to the judgment (i). 
Assuming that the case has been duly transmitted to 
the Rule Department of the Superior Court, the appeal 
will then be set down for argument in the special paper, 
at the request of either party, four clear days before the 
day on which it is to be argued, and notice thereof must 
be given forthwith by such party to the other (uw). Four 
clear days also before the day appointed for argument 
the plkintiff must deliver copies of the case, with the 
points intended to be insisted on, to the Lord Chief 
Justice of the Queen’s Bench or Common Pleas, or Lord 
Chief Baron of the Exchequer, as the case may be, and 
the Senior Puisne Judge of the Court in which the appeal 
is brought, and the defendant will have to deliver copies 
to the other two Judges of such Court next in seniority, 
and in default thereof by either party, the other party 
may, on the day following, deliver such copies as ought to 
have been so delivered by the party making default, arid 
the party making default will not be heard until he shall 
have paid for such copies, or deposited with the Master a 
sufficient sum to pay for them. If the statement of the 
points for argument have not been exchanged between 


(s) Rule 146. (® Rule 147. 


(w) Reg, Pr. Hil, T, 1858, r, 15. 


appeal as may be deemed Proper. The orders thus made 
will be final (2), 
. Where, indeed, the case has been tried by a jury in the 
ourt, the Court above has no power on appeal 
by the defendant to set aside the verdict, and ta order 
judgment to be entered for him ; they can only order a 
new trial (a). 
_ Even where the defendant at the trial in the County 
Court, after objecting at the close of ‘the plaintiff's case 
that there was no evidence for the jury, called witnesses 
and a verdict was ultimately found for the plaintiff, the 
Court above gave judgment of nonsuit, holding that the 
defendant had not, by calling witnesses, precluded himself 
from appealing (b), 
The functions of the Court of Appeal are not, however 
limited to answering the questions formally submitted, 
but they may decide upon the whole case as stated (), 
though it seems that at the hearing of the appeal an 
objection cannot be entertained which was not taken in 


the Court below (d). “Wecan only,” observed Patteson, J., 


(2) Id. v.16. Tattersall v. Fearnley, 17 C. B, 3 

(¥) Such has been the course adopt i om, tania i 
i pted on various occasions: ¢ fe 
rvs r — an Northern R. 0. vy, Shepherd, 21 L. J., Exch, 114, 116, 


“ 13 & 14 Vict. «, 61, », 14. 
onas v. 
(0) The 
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“notice objections that were made at the trial. We adopt ) 


this rule when applications are made for new trials in the 
ordinary course ; and much more should we do so when 
we sit as a Court of Error, which is the character of the 
present Court” (¢). 

On the one hand, therefore, a party ought at the trial 
in the County Court distinctly to raise any’ objection 
which he considers valid, on the ground either of the 
improper admissior or rejection of evidence (f/), or to the 
direction of the Judge; and, on the other, the Judge 
ought, for the information and guidance of the Court of 
Appeal, to take a note of any such objection offered at 
the hearing (9). 

When the Court of Appeal has pronounced judgment, 
either party may deposit the original order of the Court 
of Appeal, or an office copy thereof, with the Registrar of 
the County Court, and should within forty-eight hours 
from the time of such deposit send a notice thereof to the 
other party, by post or otherwise (h). 

If the Court of Appeal order a new trial to be had, the 
cause should be entered for trial at the County Court to 
be holden next after twelve clear days from the time when 
such order or office’ copy thereof shall have been deposited 
as aforesaid, unless the parties agree that it shall take 
place sooner, or unless the Judge otherwise order ; it will 
be conducted in the same manner as any new trial granted 
by the County Court itself (i). 

If the order of the Court of Appeal be, that judgment 
shall be entered for either party, then such judgment 
will be entered accordingly, and the successful party 
will be at liberty to proceed on such judgment as on a 
judgment of the County Court (A). 


Costs of Appeal.|\—As regards the costs of the appeal, 
the practice of the Superior Courts has hitherto some- 


(&) Watson v. Ambergate, Notti & Boston R. U. 15 Jur. 448. 
See Winsor v. Dunford, 12 Q. B. 608; Bast Anglian R. C. v, Lythgoe, 
a ee Porte Bs, P Willi 2L. M. & P. 517 
care v. iams, . 517, 
) Rule 148. (@®) Rule 149, (k) Rule 150, 
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what differed. In the Exchequer the rule is, that the 
costs of the appeal will follow the result; for, as re- 
marked by Parke, B., if the appellant were not to have 
the costs when the Judge came to a wrong decision, the 
effect would be a denial of justice, the costs in the 
County Court being often more important in amount than 
the debt itself (J). The Court of Common Pleas have 
likewise adopted the same rule, and now uniformly give 
costs to the party, whether appellant or respondent, who 
succeeds in the appeal (m); they have even done so 
where, by his bond, the appellant bound himself to pase 
the costs of the appeal, “ whatever be the event of the 
appeal” (n), instead of undertaking to pay them “as the 
Court of Appeal shall order,” according to the prescribed 
form (0). 

The Court of Queen's Bench, however, although at one 
time they were understood to have concurred with the 
other Courts as to the propriety of the rule above 
mentioned (p); have not uniformly adhered to it (q); though 
in one case, Patteson, J., observed that, “ when the judg- 
nient below is affirmed, costs follow as a matter of course, 
unless the contrary be expressed” (ry) And in Gibbon 
v. Gibbon (8), Jervis, C. J., intimated that it had been 
agreed by the Judges, “as an universal rule, to give costs 
of the appeal upon the reversal of the decision of the 
County Court Judge.” " 

No order will be made as to costs, if it appear that 
the Superior Court has no jurisdiction to entertain the 


appeal (t), 


1) Robinson v. Lawrence, 7.Exch, 128; 8. . : 
» Le » 125; S. C21 L, J, Exch, 36; Hunt 
: mo” 21L. J., Exch. 87; 8. C. 7 Exch. 125, n. (a); Stancliffe . Clarke, 
ch, 439; SC. 21 L. J., Exch, 129, 135; Outhwaite v. Hudson, 7 
Exch. 380; 8. 0. 21 L. J., Exch. 151, a 
* ; - fa , 
on se = pF ye Sg C. B, 156, 161, citing Leidemann y. Schultz, 14 
ts) Daniels v. Charsley, 11 C. B. 739; SC. 21 L, J.,C. P. 87. 


& Ante, pp. 248, 249. 


) 
a Exch. 125, n. (a). See, however, Yorke v. Smith, 21 L. J., Q. B. 
) See Mountnoy v Collier, 1 E. & B. 641; & C, § 
‘ . 4 4 ; i; %¢,22 LI. Q@ B 124, 
4a Dey v. Alcock, o 5.8 » S: S&C. nom. Alcock e Delay, 4 
mn ‘ 
a non v. Johneon, 21 L. J., Q. B. 164, 168, 


. Web a be B. 67; 8 C.4 EL & B. 655; Fraser 


PART III. 


PROCEEDINGS COLLATERAL TO THE SUIT, &o. 


‘ 


me i ‘we propose to consider the following 
pag eek The Practice as to giving Security in hor 
County Court, which has been more than once — 
to in the preceding pages. Secondly: Certain proce ; 
ings which, for the most part, arise out of the relation o 
Lecdiond vad ‘Tenant, vs the Mode of obtaining Satis. 
faction for Rent in Arrear out of the proceeds of Goods 
taken in Execution under Process out of the County 
Court.—Interpleader.—Replevin.—and the Mode of Re- 
ing Possession of small Tenements from a Tenant 
a over after Expiration of his Term. Thirdly : 
Sateen in the nature of Scire Facias, 
‘and by and . Executors and Administrators. 
; Fourthly: the Mode prescribed by the County Court 
Acts for the Recovery of Penalties imposed thereby. vs 
Fifthly : the.Manner of Removing a Cause out of the 
County Court by Certiorari, and the circumstances under 
which this may be done. 


ra silidiinnitone 


CHAPTER I. 
Practice as to giving Security. 
Security ay be by Bond or by Deposit of Money.)— 
when cenatar is pw to be given under any pro- 
senen'el Gis Coanty Cuan ty Geek severity is to be © 
the cost of the party giving it, and either in the form o 


PRACTICE AS TO GIVING SECURITY. 


. 


a bond, with sureties, to the other party or intended party 
in the action or proceeding (a), or by deposit of a stim of 
money with the Registrar (b). ees 


In all cases, where a party proposes to give a bond by Practice 
> is given, 


way of security, he should serve, by post or otherwise 
on the opposite party ‘and. the Registrar, at his office, 
notice of the proposed sureties in the form presently set 
forth, and the Registrar will then, forthwith, give notice 
to both parties of the day and hour on which he proposes 
that the bond shall’ be executed ; stating, in the notice to 
the obligee, that’ should he have any valid objection to 
make to the sureties, or either of them, it must then be 
made (c). ; 

It will also be requisite for the sureties to make ‘an 
affidavit of their sufficiency before the Registrar, unless” 
the opposite party shall dispense therewith (d). 

The bond must be executed in the presence of the 
Judge or Registrar, or some other of the persons men- 
tioned insect. 58 of 19 & 20 Niet. ¢. 108 (e). If executed 
in the presence of the Judge or Registrar it need not be 
attested (/). ; 

In all cases where the security is. by bond the bond 
must be deposited with the Registrar until the cause be 
finally disposed of ”). | Rk 

Should the bond be put in suit, it is competent to the 
Court in which the action upon it is brought, by rule or 
order, to give such relief to the obligors as may be just, 
and such rule or order will operate as a defeasance of the “\ 
bond (h). And if any bond given under the provisions of 
a County Courts Act has been registered in the Court of 
Common Pleas, and the condition thereof. has been 
satisfied, the Commissioners of her Majesty's Treasury, 


- by certificate under the hands of any two of them, may 
_ authorise the proper officer of the said 


Court to enter up 
satisfaction on the record of such bond or obligation (i). 


19 & 20 Viet. 108, «70, ‘@) Ta. «. 71. 
Rule 1 (@) Rule 135. si dnt, p. 12 


Rule: ul . 
19 & 20 Vivt, 0, 108, s. 70, ad jin, rai re) Ya 8. 76. 


‘ PRACTICE 48 TO GIVING SECURITY. eee 
" ‘Phe forms above referred to are as under :— 


Notice of Sureties 
In the County Court of = holden at 
Between A.B,, Plaintiff, ’ 
\ and 
* ©.D., Defendant. 
notice, that the sureties whom I propose as my security 
ta the chee hte Phare eta Go ee Sn Ses ead’ Ss 
aureiaa necesory) ano [Rare sale the {00 tar hai residence 
the sureties, housekeepers or their residences 


freeholders, ¢ ; 
for the last sia: months, therein mentioning the county or city, place, 
streets, and numbers, if any) 


‘hates ts day of 185. 
Tothe - 
Affidavit of Justification 
In the County Court of holden at 
Between A.B., Plaintiff, 
and 


holder, as the case may be), residing me 
. county, or city, the sbreet or place, and the number 
oe nak ¢ ok Oe am worth property to the amount 


“a 
xf 
et 
: 
4 
a 

: 

4 


: 


N of £ 
tp the amount of £ 


PRACTICE AS TO GIVING SECURITY. 
become bondsman as follows, stock in trade, in my business 
carried on by me at r of the 
» of good book debts owing to me 
, of furniture in my house 
a4 of the value of £ » of a 
"freehold (or leasehold) farm of the value of £ situate 
ary occupied or of a dwelling-house 

_ of the value of £ situate at i 
PY Zz, or of other property, particularizing each descrip- 
lion of property, with the value thereof], and that I have for the 
last six months resided at [describing the place of 
such residence, or if he has had more than one residence during that 

_ period, state it in the same manner as above directed]. 


_) 
Sworn, dc. 


In’ lieu of giving.a bond, a party required to give Practice 
security may, if so. minded, “ deposit with the Registrar, "™""* 
if the security is required to be given in a County Court, made. 
or with a Master of the Superior Court if the security is 
Tequired to be given in such Court, a sum equal in 
amount to the sum for which he would be required to 
give security, together with a memorandum, to be ap- 
proved of by such Registrar or Master, and to be signed 
by such party, his attorney or agent, setting forth the 

. @onditions on which such money is deposited, and the 
Registrar or Master shall give to the party paying a 
Written acknowledgment of such payment;” and the 
Judge of the County Court, when the money shall have 
been deposited in such Court, or a Judge of the’Superior 
Court, when the money shall have been deposited in a 

ior Court, may, on the same evidence as would be > 
‘Fequired to enforce or avoid a bond given by way of 
seeurity, order the sum deposited to be paid out to such 

_ party or parties as to him shall seem just (/). 

__ Where a party thus makes a deposit of money in lieu 

_ 6f giving a bond he must forthwith give notice to the 

ioe party, by post or otherwise, of such deposit 

i "having been made (fk). 


(j) 19 & 20 Vict. c. 108, s, 71. 
(&) Rule 137, 
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EXECUTION AGAINST A TENANT WHERE RENT 18 DUE. 
The Certificate of Deposit, under the 71st sect. of 19 


 & 20 Vict. o. 108, is as follows :— 


Certificate of Deposit. 
In the County Court of holden at 
wane , Between A. B., Plaintiff, 
and 
©. D., Defendant. 

I do hereby certify, that the plaintiff [or defendant} has paid 
into my hands the sum of £ [or here state the pro- 
ceeding which has rendered the deposit necessary. 

vim ps Registrar of the Co 

Dated this day of a a 
Hours of attendance at the office of the Registrar [place of office] 


- from ten till four, except on [here insert the day on which the 
offte will be closed] when the office will be closed at one, 


CHAPTER II. 


of Execution against a Tenant where Rent és due to his 
Landlord—Interpleader—Replevin—and Proceedings 
for recovering the Possession of Tenements. 
Execution where Rent ig due to Landlord. 
Tue stat, 8 Anne, c. 14, s. 1, which makes it unlawful 


’ to reméve goods taken in execution without paying one 


year’s arrears of rent to the landlord (J), is inapplicable 
where goods are taken in execution under the warrant of 


. a County Court, but the course: to be followed in such 


ease is as follows: The landlord of the tenement in 
which the goods are so taken may claim rent in arrear at 
any time within five clear days from the date of the taking, 
or before the removal of the goods, by delivering to the 


() See Wharton v. Naylor, 12 Q, B. 673. 


EXECUTION AGAINST A TENANT WHERE RENT IS DUE. 
bailiff or officer making the levy a writing signed by 
himself or his agent, and stating the amount of rent 
claimed, and the time for and in respect of which it is 
due (m). 

When a claim for rent in arrear is thus made by the 
landlord, the bailiff or officer making the levy should, in 


- addition thereto, distrain for the rent claimed and the costs 


of the distress; he must not, however, within five days 
next after the distress, sell any part of the goods taken, 


_ unless they be of a perishable nature, or upon the request 


in writing of the party whose goods were seized; but 
after that period has elapsed, the bailiff must sell so 
much of the goods under the execution and distress as 
will satisfy, 1st, the costs of and incident to the sale ; 
Qndly, the claim of the landlord, not exceeding the rent 


' of four weeks where the tenement is let by the week, the 
" rent of two terms of payment where the tenement is let 


for any other term less than a year, and the rent of one 
year in any other case ; and 3rdly, the amount for which 
the warrant issued (n). 

Tf any replevin be made of the goods taken, the bailiff 
should, notwithstanding, sell suck portion thereof as will 
satisfy the costs of and incident to the sale under the 
execution, and the amount for which the warrant issued ; 
and in any event the overplus of the sale, if any, and the 


“tesidue of the goods, must be returned to the defendant ; 


and the poundage of the High Bailiff and broker for 
keeping possession, appraisement, and sale under such 
distress, will be the same as would have been payable if 
the distress had been an execution of the County Court, 
and no other fees are to‘be demanded or taken in respect 
thereof (0). : tat 
Should the claim for rent in arrear made by the land- Where 
lord be disputed, its validity may be inquired into ont an jamais 
interpleader summons issuing out of the County Court ; 
to the consideration of the proceedings connected where- 
with, we will therefore now proceed. 


+ (a) 19 & 20 Vict. ©. 108, 5.75.° See Wollaston v. Stafford, 15 0. B, 278. 
{shia (0) Ibid. As to the fees above referred to see the Appendix. 


Interpleader. 

Interpleader claim how made—its effect.|\—Interpleader 
in the County Court is mainly regulated by the provi- 
sions of the 118th section of 9 & 10 Vict. c. 95, 
which enacts, that “if any claim shall be made to or in 
respect of any goods or chattels taken in execution " (p), 
under the process of the County Court, “or in respect of 
the proceeds or value thereof, by any landlord for rent, or 
by any person not being the party ajainst whom such 


, groeeee Kee ieoued,” % shalt be lawful for the Registrar of 
* the Court, “upon application of the, officer charged with 


the execution of such process, as well before as after any 
action brought against such officer,” to issue a summons 
calling before the Court the party at whose suit the 
execution issued and the ‘claimant. The Judge of the 
County Court will then adjudicate Upon: the claim, and 
make such order between the parties in respect thereof, 


"and of the costs of the proceedings, as to him shall seem 


fit ; and such order will be enforced in like manner as 
any order made in any suit brought in the County Court. 


Stay of Proceedings.|\—In order, however, that the 
making of a claim to goods taken in execution may be 
effectual to stay a sale thereof, the claimant must deposit 
with the bailiff either the amount of the value of the 
goods claimed, such value to be fixed by appraisement in 
ease of dispute; to be by such bailiff paid into Court, to 
abide the decision of the Judge upon the claim; or he 
must deposit the sum which the bailiff may be allowed to 
charge as costs for keeping possession of the goods until 
the Judge’s decision can be obtained; and in default of 
this being done, the bailiff must proceed to sell the goods 
levied upon as if no claim had been made to them, and 
must pay into Court the proceeds of the sale, td abide the 
decision of the Judge (q). 


) Although exceeding in value 501; M'Killar v. Summers, 18 Jur. 
(g) 19 & 20 Vict. o. 108, s. 72. 


When the claimant has duly complied with the sta- 


tutory requirement just mentioned, by putting in a 


: Te cision Gee’ tela bad cleo to the Rabe of 


Practice presently adverted to (r),) any action which may 
have been brought, whether in a Superior or Inferior Court, 
in respect of the claim, will thereupon be stayed (s), and 
the Court in which such action was brought, or any Judge 
thereof, on proof of the issue of the interpleader summons, 


x and that the goods and chattels were taken in execution, 
_ may order the party bringing such action to pay all costs 


ee ee cee ee ee ee 


~ County Court. 


Tt may be remarked, that the dum contained in the 
118th sect. of 9 & 10 Vict. c. 95, enabling the bailiff to 
obtain an interpleader summons, is not compulsory upon 
him; and if he does not avail himself of it, there is 
néthing in it which can prevent an: action from being 
brought against him, if he takes upon himself to proceed 
toa sale of the goods seized, and payment over of the 
proceeds of such sale (@). The portion of the 118th 
section, moreover, which empowers the Judge of the 
County Court, to adjudicate on all claims “to or in re- 
speet of” goods taken in execution under process from 
that Court, and authorises a Judge of the Superior Court 
to stay any action in respect of such claim, is not confined 
to the determination of claims to the goods themselves, 
but extends to trespasses committed in executing the 
process ; for the object of the legislature was, that all 
questions arising out of executions, under process from - 
‘thé County Courts, should be disposed of definitively, 
and at the least possible expense ; and it would be very 
little protection to the officer, if, after the claim to the 
goods were adjidicated on, he could be sued in trespass, 
for the entry into the house in which the goods were 
seized, in one of the Superior Courts (‘u). 


Hf, therefore, at the hearing of the interpleader sum- 


_ mons, the County Court Judge adjudicates against the 


claim, any actioy brought against the bailiff for entering 


. the claimant's house and seizing the goods will be stayed 


on application to a Judge of one of the Superior Courts (z). 
If, however, the decision in the County Court be in 


‘favour of the claimant, the case is différent, and an action 


of trespass may afterwards be brought by him for break- 
ing and entering the premises in which thé goods-were 
seized, though not for the wrongful seizure (y). . 

The application to stay proceedings in an action, on the 
ground that an interpleader summons has been issued by 
the County Court, should be made to a Judge at Chambers 
on summons in the ordinary way. 

Interpleader summonses are issued, without leave of 
the Judge, by the Registrar, on the application of the 
bailiff (z), from the Court of the district in which the levy 
was made (a), 

The summons is served at such time and in such mode 


as the ordinary summons to appear to a plaint (J), and - 
the case will then proceed as if the claimant were the 


plaintiff, and the execution creditor the defendant (c). 
The interpleader summons will, according to circum- 
stances, be in one or other of the forms below set out :— 


Interpleader Summons to Execution Creditor. 


No. 
In the County Court of holden at 
) 


Between A.B, Plaintiff, 
and 
0.D., Defendant. 


212; 8 0.19 L. J., Q. B. 319; 
217; & 0.19 L. J, Q. B. 520. 
(@) Rule 182. 


ql 
FE 


You are therefpre hereby summoned to appear at a Court to be 
on the day of 
at the hour of in the noon, when the 
said claim will be adjudicated upon, and such order made there- 
upon as to the judge shall seem fit. 


Given under the seal of the Court, this day of 
185 . 
Registrar of the Court. 
To the Plaintiff. 


Nora. —The or ipa he aed og & pertosions of his cies 
which , on application at the office of the Registrar 
Tastee Gage bekore the dey of bearing. $ y 
Hours of attendance at the office of the Registrar [place of office] 


from ten till four, except on [here insert the day on which the 
office will be closed] when the office will be closed at one. 


Interpleader Summons to a Claimant setting up a Claim 
to the Goods or the Proceeds thereof. 


No. 

In the County Court of holden at 
(Seal) 

Between @.B., Plaintiff, 
and 
C.D., Defendant. | 

[Name, address, and description of claimant], you are hereby 
summoned to appear at. a Court to be holden at on 
the day of 185 , at‘the hour of 

in the noon, to support a claim made by 


you to certain goods and chattels for monies, &c,| taken in execu- 
under process issued in this action at the instance of [the 
creditor), and-in default of your then establishing such 
said 


Heel 


paid over] according to the exigency of the said pre- 
take notice, that you are hereby required, five days 
said day, to deliver to the officer in charge of the said 
leave at my office, particulars of the goods and chattels’ 
the proceeds whereof are claimed by you, and of the 
claim ; and in such particvilars you shall set forth 
name, address, and description ; and take notice, that 


, 


al 


~ 265 


in the event of your not giving such particulars.as aforesaid your 


claim will not be heard by the Court. oe 
Given ‘under the seal of the Court, this day of 185 . 
; Registrar of the Court, 
To oe 
of 


Hours of attendance at the office of the Registrar [place of office| 
from ten till four, except on [here insert the day on which the 
office will be closed] when the office will be closed at one. 


Interpleader Summons to a Claimant setting wp a Claim 
to Rent i respect of the Premises upon which the 
Execution was levied. 


z 


0. ) ‘ 


In the County Court of = holden at 


bi 


_ Between A.B., Plaintiff, 
and 
O.D., Defendant, 


[Name, address, and description of claimant}, you are hereby 
summoned to appear at a Court to be holden at on 
’ day of ‘ 185 , at the hour of 

in the noon, to support a claim made by 


E 
i 
i 
f 
2F 
H 
qf 
li 


! 


will be paid over according to thé exigency of the said process] ; 

and take notice, that you are hereby required, five days before 

the said day, to deliver to the officer in charge of the said 

or leave at my office, \ a an 
premises 


INTERPLEADER. 


im the event of your not giving such particulars your claim will 


not be heard by the Court. 


" Given under the seal of the Court, this day of 
185 


Registrar of the Court. 


of 


To 
Hours of attendance at the office of the Registrar [place of office] 
from ten till four, except on [here insert the day vn which 
the office will be closed], when the office will be closed at 
one. 


Particular of Claim.)—It will be observed, that, in 
the form immediately preceding, notice is given to the 
claimant that he must deliver at the Registrar's Office, 
and also to the bailiff in charge of the levy, a particular 
of the claim, and of the grounds upon which it is made ; 
this is in pursuance of the 130th Rule, which directs, 
that “the claimant shall, jive clear days before the day on 
which the swmmonses are returnable, deliver to the bailiff, 
or leave at the office of the Registrar of the Court, a 
particular of any goods or chattels alleged to be the 
property of the claimant, and the grounds of his claim, 


- oF in case of a claim for rent of the amount thereof, and 


for what period, and in respect of what premises’ the 
same is claimed to be due, and the name, address, and 
description of the claimant shall be fully set forth in such 
particular, and any money paid into Court under the 
execution shall be retained by the Registrar until the 
¢laim shall have been adjudicated upon.” 
By consent of the parties, however, an interpleader 
claim may be tried, although the requisitions of the pre- 
ceding rule have not been complied with (d). 
The object of the above (130th) Rule is to provide 
against fraudulent attempts to defeat justice by affording 
the means of inquiry into claims set up against an exe- 


' ¢ution ; it is therefore necessary that the claimant should 


not only make an allegation of title to the gdods, but 


(d) Rule 130, 


should likewise give a statement of. the grounds of his 
claim, though he is not required to set out the particulars 
of title rlied upon in all respects (¢). No’ form of par- 
ticulars of claim could of course be given in the Schedule 
to the Rules of Practice, and whether or not in any 
specific case the, particulars are sufficient, will clearly be 
for the decision of the Judge of the County Court; if he 
considers them to be insufficient, he ought to require 


q better particulars to be delivered. If, however, he erro 


H neously decides that the particulars sent in‘are insufficient, 


.. and thereupon refuses to allow the party to go into his 
a claim (f), or, if so refusing, he makes an order adjudging 
* the goods to be the property of the execution creditor (9), 


—a Superior Court will compel him to hear and adju- 
dicate upon the claim. And this~is in accordance with 
the well-known rule, that, where an inferior Court 
abstains from entering upon the merits of a case in 
consequence of its arriving at a wrong devision upon a 
preliminary point, the Court of Queen’s Bench will 
interfere to set it right (h). ‘h 
_ Further, the object aimed at in requiring an address 
be given in the particular of claim, is to ascertain. who 
the claimant is, and too much technicality. in the mode of 
giving it must not be required (ij). If the Rule of 
‘Practice has in spirit been complied with, that will be 
sufficient. 
If the particular has not been delivered in due time, 
and the opposite party insists on having the five days’ 
: notice to which, under Rule 130, lie is entitled, the 
;. County Court Judge should direct a new summons to 
% issue, so that when all preliminary matters have been 


eo 


ee a es 


3 complied with, the case may be heard upon its merits, 
- the Judge, under such circumstances, having a discretion 
: as to costs (hk). 


Interpleader Case—how heard and determined.|—Cases 
of interpleader may, at the instance of either party, be 
tried by a jury, and in ‘the same manner as ordinary 
actions (!). If there be no jury, the Judge will adjudi- 
¢ate upon the claim, and make such order between the . 
parties in respect thereof, and of the costs of the pro- 


. » eeedings, as to him shall seem fit (m). 


The question recently arose, but was not decided, 
whether the County Court Judge has jurisdiction on an 
interpleader application, besides adjudging in favour of 
the claimant as to the right to the goods, to givé damages 


'. for breaking and entering his house and premises, or for 


special damage consequential on the taking of the goods. 
But, at all events, if an action be brought in a Superior 
Court for such trespass, it will not be stayed on motion, 
where it does not appear that the jurisdiction aforesaid 
has in fact been exercised by the inferior Judge (n). 

Where the claim to any goods or chattels taken in 
execution, or the proceeds or value thereof, shall ‘be 
decided against the claimant, the costs of the bailiff 
allowed by the Judge shall be retained by him out of the 
amount levied, if the Judge shall so order, but without 
prejudice to the right of the execution creditor against 
the claimant for the sum so retained (0). If the bailiff 
pay over the proceeds of .the sale, he cannot recover.their 
amount by action from the execution creditor (p). 

Should money have been paid into Court under the 
execution, it will be retained by the Registrar until the 
interpleader claim has been adjudicated upon (q). 

The order on an interpleader summons, and warrant 


thereupon against the claimant's goods are as under :— 


Order on an Interpleader Summons where the Claim is 
not established. 


In the County Court of holden at 
(Beal. 


Rule 79. : ‘m) 9 & 10 Vict. c. 95, 8. 118. 
Mercer v. Stanbury, 25 L. J., Exch. 316. (0) Rule 133. 
sl emma 15 C. B. 266 ; 8. C. 24, L. J.C. P. 26, 


Given under the seal of the Court, this day of 
185 


By the Court, 
Registrar of the Court. 


Hours of attendance at the office of the Registrar [place of office] 
from ten till four, except on [here insert the day on which 
the office will be closed), when the office will be closed at one. 


Order on an Interpleader Summons where the Claim is 


established. 
No. , 
In the County Court of holden at 
Beal.) 
Between A.B, Plaintiff, 
and 
O.D., Defendant. 
. E.F., Claimant. 


It is this day adjudged, touching the claim of E.F. 
goods and chattels [or monies, dc.,| taken in execution 

action, [or to certain rent alleged to be due to him,] that 

the said goods and chattels [or monies, dc., or part thereof, to wit, 

specifying them], are his property, [or that rent to the amount of 

£ “is due to him 

"And it is ordered that 


INTERPLEADER. 
of this Court, for the use of the said E.F., £ 


iv taidn, oh or behee the day of 


Given under the seal of the Court, this day of 
185. 
By the Court, 


Registrar of the Court. 


Hours of attendance at the office of the Registrar [place of office] 
from ten till four, except on [here insert the day on which the 
office will be closed}, when the office will be closed at one. 


4 


Warrant of Execution against the Goods of Claimant. 


Folio in Ledger. 
No, of Plaint. ' 
No. of Warrant. 
In the County Court of holden at 
(Seal. ) 
Between A.B., Plaintiff, 
and 
C.D., Defendant. 
E.F., Claimant, 


Bre eA 8 Conse held on the 


shall 
p etigpn ar warren of what you have done under this warrant 


immediately upon the execution thereof. 


Given under the seal of the Court, this day of 


Total amount to be levied 


_ and chattels are not to be sold until after the end 
BP moe ni — llowing the day on which they were seized, unless they 
be‘of a perishable nature, or at the request of the said claimant. 


ication was made to the Registrar for this warrant at 
BP pomry the hour of in the noon of the 
day of 185 


| i decision of 
Appeal.|—An appeal now (q) lies from the 
the - Court Judge on an interpleader claim, where 
“the money claimed or the value of the goods or chattels 
claimed, or of the proceeds thereof, exceeds 201.” (r). 


Proceedings in the Action.|—Actions of Replevin in 

cases of distress for rent in arrear or damage feasant, may 

Exch. 315; 

__(q) Formerly the law was otherwise: Beswick v. oo , 

Fraser arn hee But see Shaw v. Beek, 8 
(r) 19 & 20 ict. c. 108, s. 68. 


) 


me 


REPLEVIN. 


Pde brought in the County Court without writ); and in 


‘every such action the plaint shall be entered in the Court 
for the district wherein the distress was taken (t). 
_ Important changes have been effected by the 19 &, 20° 


Viet. c. 108, in regard to the mode of bringing a replevin, 


hg for its 63rd section enacts, that ‘ the powers and respon- 
sibilities of the sheriff with respect to replevin bonds and 
feplevins” shall cease; and that the Registrar of the 
County Court of the district in which any distress subject 
to replevin shall be taken, shall be empowered, subject to 
certain regulations, “to approve of replevin bonds, and 
to grant replevins, and to issue all necessary process in 
tlation thereto” which the High Bailiff is charged to 
execute. 
By the recent statute (ss. 65 and 66), an option is now 
_ given to the party whose goods have been distrained, and 
' who is desirous of replevying, to bring his action of 
teplevin either in a Superior or in the County Court, 
such security being given to prosecute it duly and with 
effect as presently stated. 
Upon such security being given, the Registrar is re- 


 @tired, at the instance of the party distrained upon, to 


cause his goods to be replevied to him (uw); and the Regis- 

“tar will thereupon, where the security proposed is a 
‘Wond, give to the party who distrained the following 
notice :— 


Notice to Distrainer of Goods [dr Cattle] intended to be 
replevied. 


In the County Court of holden at 


Take notice, that A.B. of, dve., whose goods [or cattle] you have 
distrained, intends to replevy the same, and has proposed as his 
tmreties for the due prosecution of an action of replevin against 

in the [here mention the Court in which the action is to be 
EF. of, &c.,.and G.H. of, d&c., and that if you have any 
ion to make to the proposed sureties, or either of them, 


fy 


i 
4 


(@ Replevin lies in other cases than those above specified (see Broom's 
Pp. 128; Mennie v. Biake, 25 L. J., Q. B. 399), but the County 
there no jurisdiction, 9 & 10 Vict. c 95, «. 119. 
10 Vict, o. 95, 8. 120. 
& 20 Vict. c. 108, s. 64. 


Registrar 
to grant 
Replevins 


Replevins 
to he grant- 
ed on Ser 
curity 
given. 


+t attend i of Registrar) on the 
vis mah send Lee int Hi Mohr of 


when the bond will be submitted to me for approval. 


If the replevisor should elect to commence his action 
in a Superior Court (which in such case will have power 
to hear and determine the same), he must, in pursuance 
of the 19 & 20 Vict. c. 108, s. 95, at the time of reple- 
vying, give security, to be app ved of by the Registrar, 
for such an amount as he deem sufficient to cover 
the alleged rent or damage ‘in respect of which the dis- 

tress was made, and the probable costs of the cause in 4 


Superior Court, the condition of such security being.that _ 


sving it will “commence an action of replevin 

pe ry hagp do in such Superior Court as shull be 

named in the security, within one week from the date 

thereof,” and will “ prosecute such action with effect (x) 

and without delay, and unless judgment thereon be ob- 

tained by default,” will “ prove before such Superior 

* Court that he-had good ground for believing either that 
the title ta some corporeal or incorporeal hereditament, or 

to some toll, market, fair, or franchise (y), was in question, 

or that such rent or damage exceeded 201,” and will 


“make return of the goods, if a return thereof shall be | 


~~ sicily to be given under the above section may 
be either by bond or by deposit of money, as stated in 
Part III., Chapter I., of this Trea ise. Inthe former case 
the bond should be given to the “ other party 1m the pro- 
ceeding,” i.e. the distrainer (2). 

The following is the form of the— 


Bond in Replevin wnder sect. 65 of 19 & 20 Viet. ¢., 108. 
Know all men by these presents, that we, A.B. of, a&c., ©.D. of, 


That is :—“ County Court but in every other Court 
mie ves aren iy tn the Comnty Cedinary course; Jodgmenh 
Edmonds v. Ohallis, 7 C. b 487-8; 8. 0.18 L.J.,C. P. 164. 

(y) 4 
@ 


58—63. j 
io 40 Vict, c. 108, 8. 70; See Stanafeld v. Hellawell, cited post 
1. 


. 


a a 


¥ 


Te. 
:* 


agit 


ho) and EP. 
of, (to, in 


thousand eight hundred and 


275 


Whereas the above-named ©.D. and E.F., at the 
j .D. J request of the 
A.B., have agreed to enter into the above written obligation, 


his security has been approved of by — 
istrat of the County Court of 

yg ane allowance in the margin hereof. 

, the condition of this obligation is such, that if the above- 
.bounden A.B, do and shall within one week from the date of the 
said obligation commence an action of replevin against the above- 
named G.H. in her Majesty’s Court of f a 
Westminster for  Gking and unjustly detaining of certain goods and 


holden at 


; 


had 
for believing that thé title to the hereditament in 


of which the distress was made was in question [or, that 

to a toll was in question] [or, that the title to a market 

[or, that the title to a fair was in question |, [or, 

) a franchise wax in question], [or, that the alleged 

in respect of which the distress was made exceeded 

and do and shall also make return of the said 

if return thereof shall be awarded, then this 

be void and of no effect, otherwise shall be and 
hye 


E 


z 


, and delivered by the ,above bounden in the 


—If a Deposit of Money be made the Memorandum thereo 
follow the terms of the condition of the fed atone 


visor elect to commence proceedings in a 

he must do so in the Court of the digtrict 

2 the distress was taken (a), and must at the time 
‘Feplevying give security, to be approved of by the 


(a). Ante, p. 273. 


T approve 
of this bond. 


i &., 
Registrar. 
(1.8.) 


Action 
brought in 
County 
Court. 


Registrar, for such an amount as he shall deem sufficient 
to cover the alleged rent or damage in respect of which 
the distress shall have been made, and the probable costs 
of the cause in the County Court, conditioned to com- 
mence an action of replevin against. the distrainer in the 
County Court of the district in which the distress was 
taken, within one month from the date of the security, 
and to prosecute such action with effect (b) and without 
delay, and tq make return of the goods, if a return thereof 
shall be adjudged (¢). 

On feference to p. 281, it will be seen, that even where 
the title comes in question in replevin, the jurisdiction of 
the County Court is not ousted, but the plaintiff may, if 
he anticipates that it will do so, bring his action in « 
Superior Court; on the other hand, the defendant may, 
as hereafter shown, remove the cause where the title is 
in question into a Superior Court. 

The form of the bond, where the replevisor sues in 
the County Court, is as under :— ' 


Bond in Replevin under sect. 66 of 19 & 20 Viet. c. 108. 
that we, 'A.B. of, de., and C.D. 
firmly 


above-named .D. and ELF,, at the request of the 
to enter into the above-written obligation, 
approved of by the Registrar 

holden at * 


Now the condition of this obligation is such, that if the above- 
bounden A.B. do and shall within one month from the date of the 
said obligation, commence an action of replevin against the above- 
named G.H. in the County Court of holden at 


As to the meaning of these words, s6e Hdmonds v. Challis, cited 
p. 274, n. (2). () 19 & 20 Vick . 108, ». 66. 


for taking and unjustly detaining of certain 
to wit 


goods and chattels of the said 


and without delay, and do and shall also 


; ‘make return of the said goods and chattels, if return thereof shall 


this obligation: shall be void and of 

a  """ 
A.B. (1.8.) 
C.D. (us) 
EF. (us.) 


, and delivered by the above bounden ‘in the 


.—If a deposit of money be made the memorandum thereof 
haere the terms of the condition of the bond, and will not 


Seared having been duly given as above-mentioned, 
Registrar will issue to the High Bailiff of his Court 


_ & warrant to replevy and re-deliver to the party replevying 


the goods distrained. The form 
ined. of such warrant, with 
Rotification that it has been executed, being as under :— 


Warrant to High Bailiff to Replevy. 


i P= Court of . holden at 


hath given security as well to 


that is to say : 


\ Whereas 
his action of replevin against for 
 : ss . th 
' ined unjustly detaining of certain goods and chattels le 


such action with effect and without de 
0 quis end. dhatids, tf tetemn endl ace 
law: Now, aa Regisirar of the said County Court, 
u of the provisions of the statute 19 & 20 Vict. 0. 
authorise and direct you without de wey 


What you shall have done under the same. 


delivered to the within named fo wit 
mentioned goods and chattels |or cattle}. 


Dated this ‘ day of ical 
fis tose 


Summons, When an action of replevin is thus brought in the 


County Court, no other cause of action can be joined in 
the summons (d). And, on entering the plaint, the 
plaintiff must specify and describe, in a statement of 

i , the cattle, or the several goods and chattels 
taken under the distress, and of the taking of which he 
complains (e). 

Cases of replevin may, by Rule 79, at the instance of 
either party, be tried by a jury, and in the same manner 
as ordinary actions. 

The action of replevin is tried in a summary way, as 
other actions are tried in the County Court, and the 


judgment therein, in ordinary cases, whether for plaintiff ~ 


or defendant, will be as below set forth (f). A distine- 
tion, however, here demands our notice :— 

Where the distress isfor rent, and the defendant 
succeeds in the action, if the defendant require, the Judge 
shall (if the cause be tried without a jury), and the jury 
shall (if the cause be tried with a jury), find the value of 
the goods distrained, and if the value be less than the 
amount of rent in arrear, judgment shall be given for the 
amount of such value, but if the amount of the rent in 
arrear be less than the value so found, judgment shall be 
given for the amount of such rent, and such judgment 
may be enforced in the same manner as any other judg- 
ment of the Court (g). 

Where the distress is for damage feasance, and the 
defendant is entitled to judgment for a return, if the 
plaintiff require, the Judge shall (if the cause be tried 
without a jury), and the jury shall (if the cause be tried 
with a jury), find the amount of the damage sustained by 
the defendant, and judgment shall then be given in favour 


+ 
(@) Rule 177. See also Mungean v. Wheatley, 6 Exch. 88; 8. 0.2 L. M. 
& P. 156. (e) Rule 178. (f) Rule 179. (g) Rule 180. 


REPLEVIN. 


of the defendant, in the alternative, for a return, or for 
the amount of the damage so found (h). 

The form of the judgment for plaintiff in replevin 
may be seen at p. 187 (i). Below is the form of the— 


Judgment for Defendant in Replevin for Rent. 


In the County Court of holden at 
Beal.) 
Between A.B., Plaintiff, 
and 


©.D., Defendant, 


Upon hearing this cause at a Court holden this day, it i 
adjudged that tho plaintiff do return to the defendant thy’ goods 
and chattels, [or cattle, stating the particulars thereof,| and pay to 
Registrar of the Court, forthwith [oy on the day of 

} ], the sum of £ for costa of suit, 

or, It is adjudged that the amount due for rent in arrear from 
plaintiff to the defendant is £ and that the goods 
and chattels [or cattle] were of the value of £ and 
that the tiff do forthwith [or on the day of 
] pay to the Registrar of the Court, at his office, 

£ and also the sum of £ 


Given under the seal of the Court, this day of 
185. 
By the Court. 
Registrar of the Court. 


Hours of attendance at the office of the Registrar [ place of office] 
from ten till four, except on [here insert the day on which the 
office will be closed] when the office will be closed at one. 


Judgment for Defendant in Replevin of Cattle Damage 
feasant. 


= County Court of holden at 


Between A.B, Plaintiff, 
and 


C.D., Defendant, 


Upon hearing this cause at a Court holden this day, it is 


Rule 181. 
See the memorandum appended to form of judgment, p, 188, 


It is also adjudged that the plaintiff do pay to the Registrar of 
the Court, on the day and year aforesaid, the sum of £ 
for costs. 


Given under the seal of the Court, this day of 
185 . 
By the Court. 


Registrar of the Court. 
Hours of attendance at the office of the Registrar [place of office| 


from ten till four, except on [here insért the day on which the 
office will be closed] when the office will be closed at one. 


Removal of Action of Replevin by Certiorari on appli- 
cation of Defendant.)—An action of replevin commenced 
in the County Court may be thence removed by the de- 
fendant into a Superior Court by certiorari, on application 
to such Court, or to a Judge thereof (k), and on giving 
security, to be approved of by the Master, for such 
‘amount, not exceeding 150/., as he shall think fit, the 
condition of such security being that the defendant will 
defend the action with effect (), and, unless the replevisor 
shall discontinue or not prosecute it, or become nonsuit 
therein, will prove before the Court into which the action 
is removed, that he (the defendant) “had good ground for 
believing, either that the title to some corporeal or incor- 
poreal hereditament, ‘or to some toll, market, fair, ot 
franchise, was in question, or that the rent or damage in 

_ respect of which the distress was taken exceeded 201." (m). 

If the defendant in replevin, anticipating that the title 
to the premises in respect whereof the distress was made 
will really come in question on the trial in the County 


defend action : see mons Vv. 
J A vi ; decided under the 121at section (now repealed) of 9 
0. 95, 
9 & 20 Vict, . 108, 8. 67. 


REPLEVIN. 


- Gourt,is desirous of removing the action into a Superior 


Court, he ought to proceed to do so in the manner above 
prescribed, for otherwise the County Court may enter- 
tain the case (n). If, however, he acquiesces in the cause 
being heard, and suffers the Inferior Court to act without 
protest or objection, down to actual payment of damages 
and costs, he’ will, on afterwards applying for a writ of 
prohibition to the County Court Judge, be met by the 
answer that he had waived his right thereto, and will 
‘probably have to pay the additional costs of such appli- 
cation (0). 

The security to be given in pursuance of the 67th 
section of the recent statute may be by bond or by 
deposit ‘ of money (p). Where, on the removal of an 
action of replevin into a Superior Court, the Judge of 
the County Court took the bond to himself as trustee for 
the other party to the suit, instead of taking it to such 
latter party in conforniity with the 127th section (now 


* repealed) of the 9 & 10 Vict, c. 95, it was held by the 


Court of Exchequer that the bond so taken, though ° 


/ irregular, was not void, and might be sued upon as a 


voluntary bond by the obligee(qg). In the case here 
‘teferred to, the Court also held, that the irregularity 
which had occurred in the mode of removing the suit 
Was.waived by the other party declaring in the Copet 


" above, and by that Court proceeding to judgment; and 


that the obligee of the bond was entitled to recover 
under it, as trustee for the successful party, the amount 
of the costs incurred by him in the replevin suit (r). 


~~ Appeal.|—An appeal lies in replevin from the County 
Court where “the amount of rent or damage exceeds 


» %0L"(%). The proceedings on the appeal will be such as 


already specified (t). 


is ; A Reg v. Ruines, 1 E. & B. 855; S, OC. 22 L. J., Q. B. 223; Yates v. 


»6D. & L. 288; Tubdy v. Stanho, 
kek ; Tubby v. pe, 5 C. B. 790: 
ioe, a" supra, See also Stanafeld v. Hellawell, 16 Jur. 317. 
ory ng v. Hellawell, 7 Exch. 373. 

9 & 20 Vict. c. 108, 8. 68, cited ante, p. 240 
Ante, Part II. Chap. VII. i 


(r) Zbid. 
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Proceedings for the Recovery of Tenements. 

The recent statute 19 & 20 Vict. c. 108, contains some 
very useful provisions for enabling a landlord to recover 
the possession of small tenements, in a summary way, 
from a tenant who holds over after the determination of 
his term; or whose rent is in arrear; the landlord's 
mode of proceeding under the Act being by plaint and 
summons, and warrant of possession founded thereupon, 
as explained in the following pages :— 


Proceedings: where Tenant holds over.}—A summary 
mode of proceeding is afforded to a landlord, whose 
tenant or sub-tenant holds over after the determination 
of his term, by 19 & 20 Vict. c. 108, s. 50, which provides, 
that “when the term and interest of the tenant of any 
corporeal hereditament (u), where neither the value of the 
premises nor the rent payable in respect thereof shall have 
exceeded 501. by the year, and, wpon which no fine or 
premium shall have been paid, shall have expired, or shall 
have been determined either by the landlord or the 
tenant by a legal notice to quit, and such tenant, or any 
person holding or claiming by, through, or under him, 
shall neglect or refuse to deliver up possession accord- 
ingly, the landlord may enter a plaint, at his option, 
either against such tenant or against such person 80 
neglecting or refusing, in the County Court of the district 
in which the premises lie, for the recovery of the same, and 
thereupon a summons shall issue to such tenant or such 
person so neglecting or refusing,” in the form presently 
set forth. And in any such plaint against a tenant as 
just specified the plaintiff may add a claim for rent or 
mesne_profits, or both, down to the day appointed for the 
hearing, or to any preceding day named in the plaint, so 
as the same shall not exceed 50l.; any misdescription 
in the nature of such claim being amendable at the 
trial (7). ~ ; 

By the term “landlord” above used, we must understand 


(u) Afte, p. 59. <x) 19 & 20 Viet. c. 108, s. 51. 
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to be meant “the person entitled to the immediate rever-. 
sion of the lands in question ;” or, if the property be held 


jin “joint tenancy, coparcenary, or tenancy in common,” 


“any one of the persons entitled to such reversion ” (y). 
And with regard to the above 50th section of the recent 


Z Act, we must, in the first place, remark that its applica- 
’ bility is confined to cases where the ordinary relation of 


landlord and tenant exists between the parties. The 
section in question does ‘not apply to the case of mort- 
gagor and mortgagee, or of vendor and purchaser. Thus, 
where the party suing claimed as mortgagee of the pre- 
mises in question, and there was no sufficient evidence 
that the defendant, who was tenant to the mortgagor, had ' 


consented to hold under the mortgagee, or was even 


aware of the existence of a mortgage, it was held that the 


ne Gounty Court had no jurisdiction (z); and where the 


claimant was the owner, and the occupier was in posses- 
sion under an agreement for purchase, i.¢., not as a 


‘tenant in the ordinary sense ‘of the term, but as a pur- 


chaser in possession, a prohibition was granted (a). 

It is clear, too, that the proviso contained in the 58th 
section of 9 & 10 Vict. c. 95, applies to proceedings for 
the recovery of tenements in the County Court ; if, for 
instance, the validity of a will devising, real estate be 


~ bond fide called in question before the inferior tribunal, 


its jurisdiction will thereupon be ousted (b). 

It will be seen that, under section 50, the jurisdiction 
ofthe County Court, as regards the proceeding on behalf 
of a landlord to recover the possession of a tenement in 
® summary way, is expressly restricted to cases where 
Reither the value of the prcinises, nor the rent payable in 
Tespect thereof has exceeded 501. per annum, and where 
‘00 fine nor premium has been paid in respect of his term 


“by the tenant. Hence, if the annual value of the pre- 


mnises sought to be recovered exceeds the amount of 501, 


9 & 10 Vict. c. 95, 8. 142. 
Tones v. Owen, 5D. & L. 669; 8.6.18 L.J., Q. B. 8 
4) Banks v. Rebbeck, 200 L. J., Q@ B. 476; & 


. ge eg vy. Owen, ‘a. 
_ ©) Kerkin v. Kerkin, 3 E. & B. 399. 


0.21, M. & P. 4, 


- om: if * or toa 
although the rent reserved does not exceed that amount, 


the case will not be within the jurisdiction of the County 
Court. For if so, its jurisdiction would embrace a class 
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, the defendant cannot be found, and his place of 
dealing i is either not known or admission thereto cannot 
be obtained for effecting service, a copy of the summons 


of cases which the could not have intended to 
be decided there. Ez. gr., in the case of land let on a 
building lease the reserved rent might not exceed 50l., 
but the value of the houses erected upon it being of 


may be posted on some conspicuous part of the premises 
sought to be recovered, and such posting shall be deemed 
good service on the defendant (9). ’ 
Where, moreover, the summons for recovery 5 i a tene- Sub- se 
many thousand pounds value, the annual value might far ment is served on or comes to the knowledge of any } on om 
exceed 50/.(c). An important alteration has thus been  gub-tenant of the plaintiff's immediate tenant, such sub- pe a 
effected in the jurisdiction of the County Court, the test ' tenant being an occupier of the whole or of a part of the immediate 


prescribed by the enactment formerly in foree having 
been different from that above indicated (d). 

Further, the 50th section is applicable only where 
“the term and interest of the tenant” has expired, or has 
- been “ determined bya legal notice to quit.” In a case 
‘decided under sect, 122 of 9 & 10 Vict. c. 95, the facts 
were these :—It appeared that the tenant had entered 
into a written agreement with his landlord to take certain 


premises at a rent of 20s. a week, payable on demand, . 


subject’to a four weeks’ notice to quit on either side; 
that during the contjnuance of this tenancy the parties 
verbally agreed that the rent should be 16s. a week only, 
and that the tenant for several weeks paid such 
reduced amount, and had on one occasion submitted to a 
distress for rent in arrear. In this case, the rule for a 
prohibition to the County Court Judge entertaining the 
case was made absolute; on the ground that the original 
tenancy (under which the stipulated rent was more than 
501.) had never been: determined (e). 

The plaint for recovery of a tenement must, as we have 
seen, be entered in the County Court of the district in 
which the premises are situate (/). 

_ The summons issuing in the case supposed may be 


Summons . 
howserved. served like other summonses to appear to plaints; if, 


27. 
122 (now repealed) ; £ yey ey 


L. J., Exch. 326; (and inQ. B.) 2 E. & B. 


.» Exch. 185; 8. C. 7 Exch. 319. 
80 (cited ante, p. 282). 


"premises sought to be recovered, he must forthwith give adr. | 


notice thereof to his immediate landlord under penalty 


of forfeiting three years’ rack-rent of the premises held by 


such sub-tenant to such landlord, to be recovered by 


; action at suit of the landlord in the Court whence 


the summons: issued. Upon receipt of such notice as 
aforesaid, the landlord, if not originally a defendant, may 
be added or substituted as a defendant to defend posses- 


_ *sion of the premises in question (h). 


Below is given the form of the— 


Summons to a Tenant or other Person holding over. 


No. of Plaint. 


Tn the County Court of at 
) Between A.B. Plaintiff, 
(Address) 
(Description) 
and 
C.D., Defendant, 
(Address) 
(Description) 
hereby summoned to appear at a County Court to be 
on the day of 185, at the 
im the noon, to answer the plaintiff, 
you neglect or refuse to deliver up to him possession of 
nk, with appurtenances, or part of a house, &ec., or 
may be} situate at 
notice, that the plaintiff claims of you for rent [or 
profits] [or for rent and mesne profits] the sum of 


4 


See 15 & 16 Vict. 0. 76, s. 209, which contains some ana- 
provisions. 


per 


Non-ap- 


if you do not appear st the said Court, 
Guaals Go sek tatboes ep Patamnlions cn tBiaennld| 


185 


Registrar of the Court. 
£ 8, d. 


Hours of attendance at the office of the Registrar [place of office] 
from ten till four, except on [here insert the day on which the 
office will be closed], when the office will be closed at one. 


(On Back.) 

Taxes Nortice.—If the plaintiff in this action be not your 
immediate landlord, you must, upon your being served with this 
summons, or if this summons shall come to your KNOWLEDGE, 
forthwith orvm Notion thereof to your {IMMEDIATE LANDLORD, and 
if you do nor give such Notice you will be liable, under sect. 53 
of 19 & 20 Vict. c. 108, to forfeit to your immediate landlord 
THREE YEARS’ RACK-RENT of the premises held by you of him in 
respect of which the summons shall have issued. 


The hearing of the plaint for recovering possession of 
preniises in.the County Court is had without a jury (i), 
and is conducted as in ordinary cases; evidence on the 
part of the landlord being given in proof of the tenant's 
neglect or refusal to deliver up possession of the pre- 
mises—of their yearly value and rent—of the holding— 
of the expiration or other determination of the tenancy, 
with the time and manner thereof—of the title of the 
plaintiff, if it has accrued since the letting of the premises 


or and, where the defendant does not appear, of the 


defendant. service of the summons ()). 


4) The right to a jury is not, in the case supra, given by statute. 
(19% Vict. c. 108, 8. 50, ” ¢ ’ 


(ar a... or as the case may be] situate at 
Ry id [or on the ' day of b 
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‘Such evidence as mentioned in the last paragraph 
gy adduced, and the defendant failing to show good 
to the contrary, the Judge may order that posses- 

ion of the premises mentioned in the plaint be given by 

e defendant to the plaintiff, either forthwith or on or 

before such day as the Judge shall think fit to name; 
and if such order be not obeyéd, the Registrar, whether 
‘guch order can be proved to have been served om not, shall 
at the instance of the plaintiff issue a warrant authorising 
and requiring the Bailiff of the Court to give possession 


¥ he premises to the plaintiff (k). 


The words used in the above section, “ show good 
cause to the contrary” 
cause as constitutes, in the opinion of the Judge, a 


b ont ” (. 


Ki 


The Judge, moreover, having jurisdiction under the 
above section to inquire whether the tenancy was deter- 


mined by a legal notice to quit, his decision upon that 


fact seems to be conclusive, so that it cannot be ques- 


\ _ tioned on a motion for a prohibition (m). 


The following is the form of the— 


Order for Recovery of Tenement. 


In the County Court of at 


Between A.B., Plaintiff, 
and 
0.D., Defendant. 
___ Upon the hearing of this cause, at a Court holden this day, it is 
- dered that the defendant do give to the plaintiff possession of a 
[or messuage or part of a certain house with 


adjudged that the plaintiff do recover against the de- 
£ 


for rent [or mesne profits], “- 
costs, 


 & L444, 
; BO 18L J, UR; Reg. v. 


Order for 
recovery of 
tenement, 


of course signify “show such 


‘ 
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* of the Court the sum |or sums] above mentioned on or before the 
» day of 185. 


day of 


Take notice, that if you do not give such possession, a warrant” 


issue ing the Bailiff of the Court to give possession of 
: the said re to the plaintiff, and to levy the sum above 
" mentioned, together with further costs. 


Hours of attendance at the office of the Registrar [place of office] 
from ten till four, except on [here insert the day on which the 
office will be closed], when the office will be closed at one. 


Warrant of The above order for delivery of possession need not be 


diawn up or served (n), but if after the making of the order 
possession be not given up, a warrant of possession will 
‘issue thereupon, which will justify the bailiff named 
therein in entering upon the premises for recovery of 
which the action is brought, with such assistants as he 
“thay deem necessary, and in giving possession accord- 
’ ingly # entry under the warrant cannot, however, be mae 
except between the hours of nine in the morning and 
four in the afternoon (0). 

The warrant must, on whatever day it may be issued, 
® bear date on the day next after the last day named by the 
Judge in his order for the delivery of possession of the 
‘premises in question, and will continue in force for three 
months from such date and no longer (p). . 


Poundag. Where a claim for rent of mesne profits, or both, is 


added to a plaint for the recovery of possession of 4 
tenement, and the additional poundage to be taken on 
the amount or amounts so claimed would, with the 
poundage to be taken on the rent of the tenement, exceed 
the poundage which is to be taken on a claim for 201, 
the total poundage to be taken is to be estimated on 
201. only (q). 


(n) 19 & 20 Vict. o. 108, «, 56, 


(0) Han 55. (p) Hh 56. 
(g) Rule 176. See Table of Fees in the Appendix. 
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~ The following is the form of the— 


Warrant for giving Possession of Tenement. 


No, of Plaint. 


No, of Warrant. 
In the County Court of 
(Seal.) ‘ 
: Between A.B., Plaintiff, 
and 
0.D., Defendant, 


Whereas, at a Court holden at on the 
day of 185 , it was ordered by the Court that 
the defendant should give the plaintiff possession of a certain [as 
in summons) situate at [and that the plaintif’ should 
recover against the defendant] the sum of £ for rent 


~ [or mesne profits) [or rent and mesne profits] and costs, 


And whereas the defendant has not obeyed the said order ; These 
are therefore to authorise and require you to forthwith give pos- 
session of the said hereinbefore mentioned premises to the plaintiff : 
And these are therefore further to require and order you forthwith 


- to make and levy by distress and sale of the goods and chattels of 
defendant, 


wheresoever they may be found within the district 
this Court (excepting the wearing apparel and bedding of the 
defendant or his faniily, and the tools and implements of his 


' trade, if any, to the value of five pounds), the said sum, and the 


costs of this warrant and execution ; and also to seize and take 
terrane (whether of the Bank of England or any 
t bauk), and any cheques, bills of exchange, promissory notes, 
bonds, specialties, or securities for money, of the defendant, which 
be there found, or such part or so much thereof as may be 

u to satisfy this execution and the costs of making and 
pyr degli a Mewlonapr ales levied to the Re- 
of this Court, and make return of what you have done 


| tader this warrant immediately upon the execution thereof. 


"” Given under the seal of the Court, this ‘ day of 
: wus By the Court, ° : “ 
To the High Bailiff of the said Court. tear ae eae 
——— profits] [or rent and mesne | 
_ Poundage for issuing this warrant 

Total amount to be levied . 


Norioz.—The chattels not to be sold until after the end 
of five days next Eis on talk hep ce ated can oe 
be of a perishable nature, or at the request of the defendant. 


was made to the Registrar for this warrant at 
minutes past the hour of in the noon of the 


day of 
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y five shillings, the plaintiff shall recover no more 

band damages, unless the Judge before whom the 

aa shall have been holden shall certify that in his 
opinion full césts ought to be allowed.” 

_ The-preceding section operates to protect the land- 


185 * lord, or’ person acting on his behalf, from vexatious 


how far 
- liable under 
warrant. 


It is clear that the above warrant must be executed 
within the district of the Court in which the plaint was 
entered, inasmuch as the premises whereof possession is 


to be given under it are situated within the limits of such 


district (r). 


To a landlord who proceeds under the statute to re. 


cover possession of premises from the tenant or occupier, 


by entering under the warrant of thé County Court . 


protection is ifically extended by the 125th section 
of 9 & 10 Viet a. | 95 (8), which enacts, in substance, that 
where the landlord at the time of applying for the warrant 
had lawful right to the possession of the premises, neither 
the said landlord nor his agent (t), nor any other person 
acting in his behalf, shall be deemed to be a trespasser by 
reason merely of any irregularity or informality in the 
mode of proceeding for obtaining possession under the 
authority of the Act, but the party aggrieved may, if he 


think fit, bring an action on the case for such irregularity , 


or informality, in which the damage alleged to be sus- 
tained thereby shall be specially laid, and may recover 
full satisfaction for such special damage, with costs of 
suit; “ provided that if the special damage so laid be.not 
proved, the defendant shall be entitled to a verdict, and 
that, if proved, but assessed by the jury at any sum not 


08, a. 50. It has been deemed better to 
oldies aiesaedinte bene the words of #17 of the statute, taken 


incl ‘ 
strued if the several provisions in the said recited Acts 
cod feotcebetian tak Oe plooaienn of this Act, were repeated 


the interpretation clause (sect, 142) of 9 & 10 Vict. 0. 95, the word 


. erstood to mean any person usually employed 
walord in 2 Wine lands, or in the collection of the rents 


speciall particular matter, by writing, 
up ny oye of such landlord.” clause is now repealed by 19 
Vict. o. 108, 


- 


~ Registrar 


- 


iP 


litigation at suit of the party evicted from possession 
‘of premises, to which the landlord had lawful right at the 
time of applying for the warrant, and to prevent: actions 
from being brought in respect of any irregularity or 
informality in the mode of proceeding under the Act, 
unless substantial damage has been sustained. 

It is worthy of remark, also, with reference to the 
above (125th) section, that its effect is to protect the 
landlord from any retrospective liability as a trespasser, 
Which at common law might attach to him by reason of 
am irregularity in the subsequent execution of a warrant, 
albeit valid in its inception, issued to enforce a lawful 
fight to the possession of the premises; and this effect 
is very similar to that which by the 11 Geo. 2, ¢. 19, s. 19, 
is extended to a landlord who has distrained for rent, 
@id who, prior to that statute, yould have been liable as 
Strespasser ab initiv for any irregularity or unlawful act 
Committed by the bailiff in the course of his possession 
under the distress warrant (u). 


Por the protection of the officers of the Court it is Protection 
farther enacted (x), that it shall not be lawful to bring any % ofticers. 


tion or prosecution against the Judge, or against the 


of the Court. by whom a warrant for giving 
"Possession of premises shall have been issued, or against 
aay bailiff or other person by whom it may be executed, 
of by whom the summons may be affixed (or posted, as 
above mentioned (y)), for issuing such warrant or exe- 
‘Guting the same respectively, or affixing (or posting) such 
fimmons by reason that the person by whom the same 
8 sued out had not lawful right to the possession of 


* 


 @9&10 


2 Chitt. Plead., 7th edit., p. 532. See also 9 & 10 Vict. c. 95, «. 137, 
ies to distresses for penalties unlawful for want of form. 
ict. ¢, 95, 9. 124. (y) Ante, p. 285. 


vu? 
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19 & 20 Vict. c. 108, s. 55, the warrant to give possession 
of a tenement will justify the bailiff in entering upon it 
and giving possession, if he acts in accordance with the 
provisions of that section (2). 


Recovery of Possession of Premises, where Rent is in 
arrear.|—With all possible brevity we have in the pre- 
ceding pages stated the mode to be adopted by a landlord 
for recovering possession of premises in the County 
Court, where the tenant holds over after the legal deter- 
mination of his tenancy. A landlord may, however, also, 
by aid of the County Court recover possession of pre: 
mises in respect of which rent is in arrear, the practice 
in this case applicable being such as above set forth, 
except as regards those particular points which we have 
now to notice. 

Under the 19 & 20 Vict. c. 108, s. 52, “ when the rent 
of any corporeal hereditament, where neither the value 
of the premises nor the rent payable in respect thereof 
exceeds 501. by the year, shall for one half year be in 
arrear, and the landlord shall have right by law to re- 
enter for the non-payment thereof, he may, without any 
formal demand or re-entry, enter a plaint in the County 
Court of the district in which the premises lie” for 
recovery of them, and thereupon a summons shall issue 
to the tenant, the service whereof shall stand in lieu of a 
demand and re-entry. Service of the summons may be 
effected as stated at p. 284. Its form will be as under :— 


Summons under Sect. 52 of 19 & 20 Vict. c. 108. 
No, 
In the County Court of 
(Seal. ) 


holden at 


It can scarcely bo necessary to observe that the remedy provided 
wale 1 9 Yat a 74.6 1, re tential a tenant ae 
to up ee ee aed coat dil 2 
eh ie by the enactments above having reference 
the County Courts. 


ney 


Re “Yon are hereby summoned to appear at a Court to be holden 
the da 


on 
hour of 


should not be given up to the plaintiff, by 
of the rent payable in respect thereof by you being half a 
in arrear, and the plaintiff having right by law to re-enter for 
non-payment thereof. 
you shall pay to the Registrar 


cease, 
And take notice, that if you do not pay such rent in arrear and 
wt, or appear at the said Court, and show cause why possession 
should not be recovered against you, you 
be ordered by the Court to give possession of such premises 
‘® the plaintiff, and that if such order be not obeyed a warrant’ 
‘May issue to give possession to the plaintiff. 


185 


Registrar of the Court. 
Sa @ 
Costs of this summons ‘ ‘ : : 
of attendance at the office of the Registrar [place of office] 
| from ten till four, except on [here insert the day on which the 
office will be closed], when the office will be closed at one. 


(On Back.) 
Taxes Notice, —If the plaintiff in this action be not your im- 
‘Mediate landlord, you must, upon your being served with this 
mmons, or if this summons shall come to your KNOWLEDGE, 
Give Norice thereof to your IMMEDIATE LANDLORD, and 
do wor give such orice you will be liable, under sect. 53 
19 & 20 Vict. . 108, to forfeit to your immediate landlord 


YEARS’ RACK-RENT of the premises held by you of him in 
e of which the summons shall have issued. 


“Ifthe tenant, five clear days before the return-day of 
=e summons, pay into Court all the rent in arrear, and 
Costs, the action will thereupon cease. If he does 
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not make such payment, and-does not at the time named 

in the summons show good cause why the premises 

should not be recovered, then, on proof of the yearly Rees 

value and rent of the premises—and of the fact that one- Z CHAPTER III. 
Cee ee We Se eaeee betes the pleint was’ ‘ | Abatement.—Proceedings in Nature of Sci. Fa:—By and 

eatesed—end thas no sufficient distress was then to be Yes against Executors and yrs droaabeny . 

found on the premises to countervail such arrear—and of — os ; . 

the landlord’s power to re-enter—and of the rent being ae 

still in arrear—and of the title of the plaintiff, if such i Abatement. : 

title has accrued since the Jetting of the premises—and |. The following provisions are contained in the Rules of 
- of the service of the summons, if the defendant doe’ not Practice, with the view of _—— certain cases, an‘ 
"appear thereto—the Judge may order that possession of ‘abatement of a suit pending in the Coihty Court :— 

the premises mentioned in the plaint be given by the Where a married woman is sued as a feme sole, and of dfn 

defendant to the plaintiff on or before such day, not being - 9 ‘eas ahe Obtains judgment on the ground of coverture, pro- “ of defen 


less than four weeks from the day of hearing, as the Judge — ie ¢eedings may be taken thereon in the name of the wife, 
shall think fit to name, unless within that period all the op at the instance of the ‘husband, without leave of the 
hy 
H if 


‘ 


rent in arrear and the costs be paid into Court (a). Court (e). 

If the order so made as above mentioned be not » The bankruptcy or insolvency of the plaintiff i in any Bankruptey 
obeyed, and the rent in arrear and costs be not paid, the _ wtion in a County Court, which the assignees might peda - 
Registrar will, whether such order can be proved to have ’ maintain for the benefit of the creditors (f), will not Plaintiff: 
been served or not, at the instance of the plaintiff, issue a Gauze the action to abate if the assignees shall elect to 
warrant authorising and requiring the High Bailiff of the - continue it, ‘and to give security for the costs thereof, 
Court to give possession of such premises to the plaintiff, ea such reagonable time as the Judge shall order, but 
and the plaintiff will from the time of the execution of hearing of the cause may be adjourned until their 
such warrant hold the premises discharged of the tenancy, amp is made ; and in case the assignees do not elect 
and the defendant, and all persons claimiing by, through, continue the action, and to give such security within 
or under him, so long as the order of the Court remains the time limited by the order, the defendant may avail 
unreversed, will be barred from relief in equity or himself of the bankruptcy or insolvency as a defence to 
otherwise (b). ‘ the action (9). 

' : i The effect of a bankrupt’s certificate, or of the dis- 

Appeal.|—In actions for the recovery of tenements, _ Charge of a defendant by the Insolvent Debtors’ Court, 
where the yearly rent dr value of the premises exceeds 201, Dy way of answer to a summons for commitment, has 
an appeal lies from the decision of the @dunty Court (c), e been already considered (h). 
on the same grounds and subject to the same conditions ae Again: Where one or more of several plaintiffs or Death of 


rs i 
aw specified in the 13 & 14, Vict. c. 61, s. 14, already «defendants die before judgment, the suit will not abate, by 


co-de 
noticed (d). the cause of action survive to or against the surviving “4 


(a) 99 & 20 Vict. 0. 108, ». 62, () Ia. parties respectively (i). 
(c) 19 & 20 Vict. c. 108, a, 68, (d) Ante, p, 240, cf 8eq. 


& Yale 158. (f) See Broom’s Comm, p. 582 
) 19 & 20 Vict. o; 108, ». 62. (h) Ante, pp. 238-4. ti) Rule 151, 


PROCEEDINGS IN THE NATURE OF SCIRE FACIAS. 
And where one or more of several plaintiffs or defend- 
ants die after judgment, proceedings thereon may be 


’ taken by the survivors or survivor, or agqinst the survivors 


or survivor, without leave of the Court (f). 

We may add, that where the death pf a sole plaintiff 
occurs after execution has issued in the County Court, 
whether against the goods or person of the defendant, the 
warrant may nevertheless be enforced by the personal 
representatives of the deceased ; so that in this case also 
there will be no abatement by reason of the death ((). 


Proceedings in the Nature of Scire Facias. 


Proceeding Execution on’ a judgment obtained in the County 
is Pisin’ Court cannot issue by or against any person not a party 
om 


to the suit, without a plaint and summons upon the 
judgment, the proceedings in which are the same as in 
ordinary cases (m). ; 

And where a judgment has been given for or against a 
person deceased, his executors or administrators may in 
the same manner as above indicated sue or be sued upon 
the judgment (n). 

We have already seen (0) that where judgment has been 
recovered and entered in an action for a penalty under 
the 8 & 9 Will. 3, c. 11, the plaintiff may, in case of 
subsequent breaches of the bond, enter.a plaint and 
sue out a summons in the nature of a sci. fa. wpon such 
judgment. ‘ 

Below is the form of a 


Summons in Nature of a Scire Facias, where any Change — 


of Plaintiff. 
No. of Plaint. 
In the County Court of — holden ‘at 
(Seal.) i 
(k) Rule 152. 
(l) See Ellis v. Gri 4D. &L.979; &.C.16M. & W. 106; Todd. 


Ww) 4D. &L. n, (a). 
(m) Rule 154. (n) Rule 155. (0) Ante, p. 128. 


PROCEEDINGS IN THE NATURE OF SCIRE FACIAS. 


Between E.F., Plaintiff, + 
(Address. ) 
(Description. ) 
and + 
C.D., Defendant, 


Ben's (Address. ) 
(Description. ) 
| Whereas A. B., at a Court holden at 
‘on the day of 185, obtained 


* 


> 


a 


‘ 
. 
ee 


a judgment against you for the sum of £ for debt 
and costs, which judgment now remains unsatisfied : And whereas 
the éaid A. B. has since died [or state cirowmstances requiring revival 
judgment), and the said plaintiff is his executor [or state re- 
character|, you are hereby summoned to appear at a 
to be holden at ‘ on the 
day of . 185, at the hour of 
in the noon, to show cause why judgment, should not be 
entered up at the suit. of the plaintiff on the judgment so obtained 
against you, and why execution should not issue thereon. 


. Dated this day of 185 
Registrar of the Court. 
; £ a «@ 
Due on judgment . : : 


To the Defendant. 


N. B.—Where the ep ee in the original cause was for the defendant 
the above form must tered accordingly. 


Hours of attendance at the office of the Registrar [place of offive] 


from ten till four, except on [here insert the day on which the 
office will be closed], when the office will be closed at one. 


Summons in Nature of Scire Facias, where any Change 
of Defendant. 
No. of Paint. 


Tn the County Court of holden at 


297 
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Between A.B, Plaintiff, 
ddress. 


- 


Whereas the plaintiff, at a Court holden at 
on the day of » obtained 


a mint Dt ome, ade ond deity 
©. D.|, for the sum of £ and costa, 
which oe suai etuididion And whereas the said 


o. D. since died [or state cause of revival being necessary |, and 


you are his executor [or state other representative character|, you . 


are hereby summoned to appear at a Court to be holden at 
on the day of 185 , 
at the hour of ‘ in the noon, to show cause 
Fo gene: sate heer gwage, An. quel, adder 
the plaintiff, on the judgment so obtained, and why execution 
should not issue thereon. 


Dated this day of 185 . 
Registrar of the Court. 
£ ie 
Due on juagment . 
To the Defendant. 


N. B—Where cause was for the defendant 
aa, Be Ware the judgment the orginal 


Hours of attendance at the office of the Registrar (place of office] 
from ten till four, except on [here insert the day on which the 
office will be closed|, when the office will be closed at one. 


As regards the mesne proceedings in a suit revived by 
sei. fa., there is no peculiarity to remark. But we may 
observe, that it is expressly provided, that in all proceed- 
ings in the nature of a scire facias, a jury may be sum- 
moned in the same manner and under the like restrictions, 
as are provided by sects. 70—78 of 9 & 10 Vict. c. 95 (p), 
and specified at p. 148. 

The form of the judgment on a sci. fa. summons, where 
there has been a change of plaintiff or of defendant, is 
‘given in the next page :— 

(p) Rule 156, 


PROCEEDINGS IN THE NATURE OF SCIRE FACIAS. 


Judgment on Scire Facias Summons on Change of 


Plaintif. 
No. of Plaint. 
In the County Court of holden at 
(Seal. ) 
Between E.F., Plaintiff, 
and 
0.D., Defendant. 
Whereas A. B., at a Court holden at 
on the day of 185, obtained 


sjadgment ania the dfontant for payment of £ 

and costs, and which said judgment now remains 
tated And-whereas the said A. B. has since died [or state 
diroumstances requiring revival of judgment], and the plaintiff is 
his executor [or state other representative character] : It is ordered 
that the said plaintiff be at lib’ ty to issue execution on the said 


judgment against the said defenuant [and for the sum of £ * 


for further costs]. 


Given under the seal of the Court, this day of 
185, 


By the Court, 


Registrar of the Court. 


£ os d, 
Due on judgment . ‘ : 


* Here insert the sum, if any, allowed to the plaintiff d costs by the 


WN. B—Where the judgment in the original cause was for the defendant 


) ~ above form must be altered accordingly. 


Hours of attendance at the office of the Registrar | place of office] 
from: ten till four, except on [here insert the day on which the 
office will be closed |, when the office will be closed at one, 


Judgment on Seire Facias on Change of Defendant. 


No. of Plaint. 


Tn the County Court of holden at 
(Beal. ) 


Between A.B., Plaintiff, 
and 
E.F., Defendant. 
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Whereas the plaintiff, at a Court holden at 

py de against © ye ot £ 

a . D. sum 

and costs, and which judgment now remains unsatisfied : And whereas 

the said O. D. has since died [or state other circwmstances requiring 

revival of judgment], and the defendant is his executor [or state 
Conclude according to the rules and forms as to executors and the 

made, | 

Given the seal of the Court, this day of 


186 . 
By the Court, 


Registrar of the Court. 
, ie Sa 
Due on judgment . ‘ i 


N. B.—Where the judgment in the o: 


cause was for the defendant 
the above form must be altered accordingly. 


Hours of attendance at the office of the Registrar [place of office] 
from ten till four, except on [here insert the day on which the 
office will be closed], when the office will be closed at one. 


" 


Proceedings by and against Exeoutors and 
Administrators. 


The 9 & 10 Vict. c. 95, s. 66, enacts, “ That it shall be 
lawful for any executor or administrator to sue and be 
sued” in the County Court, “ in like manner as if he-were 
@ party in his own right, and judgment and execution 
shall be such as in the like case would be given or issued 
in any Superior Court.” 

Although the precise meaning of the words above 
printed in italics is not very obvious, it is well settled 


that a personal representative should sue or be sued as 


such, in the County Court, upon any state of facts which 
would necessitate his so suing or being sued in a 
Superior Court(q); but if any error be in this respect 
committed, it may be amended at the hearing of the 


cause as mentioned at p. 161. Where the defendant was 


(9g) As to which, see Broom'’s Comm. pp. 616—621, 


a 
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ued in the County Court in a twofold capacity as 
“executor of A. and administrator of B., and, on objection 
taken that the plaintiffs ought to elect in which capacity 
‘they would proceed against him, ‘the Judge overruled 
the objection,—a prohibition was refused on the ground 
that the Judge had acted, though perhaps erroneously, 
_ within his jurisdiction (r). ah 
As regards proceedings by or against personal repre- 


' sentatives in the County Court there is little to notice, 


except the various Rules of Practice, which prescribe the 
nature of the judgment to be given in each such case, 


- ecording to its peculiar circumstances, and the form 


_ to be drawn up and used by the Registrar, therein 
_ applicable. We must observe, however, before entering 
upon the above subject, that, by Rule 158, where an 


executor or administrator, plaintiff or defendant, does not Re ‘ 
appear on the day of hearing, the provisions of sects. 79 cows i 


and 80 of 9 & 10 Vict. c.: 95, and of sect 10 of 18 & 14 
Vict. c. 61, apply respectively, subject to the rules here- 
after mentioned, applicable to executors or administrators 


suing or sued. 


The form of judgment proper to be used against an Form of 
executor or administrator suing or being sued in. the /¥dgment. 


County Court, is very clearly pointed out in the various 
Rules of Practice (157—169), drawn up with reference 


, @clusively to “proceedings by and against personal 


Tepresentatives,” and which we purpose to ‘mention 
here seriatim, appending to each the form given 
ih the schedule to the Rules applicable to and illus- 


s, trating it. 


Tn the first place, however, it will be convenient to 
Notice two Rules which have a general application as 
Tegards the respective liability of plaintiff or defendant 


* When suing or being sued in the County Court in a 


__ Tepresentative character. 


And 1st, by the 157th Rule it is directed that, in Costs. 


ir) Guardians of Lexden Union v. Southgate, 10 Exch. 201, where an- 
objection had also been taken and overruled, viz, that tie attorney 
in support of the claim had not been authorised to do so by the 


actions by executors or administrators, if the plaintiff 
awarded in favour of the defendant, and levied de bonis 


' Qndly, by Rule 169, in actions against executors or 
administrators for which provision is not specially made, 
if the defendant fail as to any of his defences, the judg- 
ment will be for the plaintiff's to his costs of disproving 
such defence, and such costs shall be levied de bonis 
testatoris, si, &e., et si non, de bonis propriis. 


The above rules as to the mode of framing the judg- 


ment against personal representatives are identical with 
those obtaining in the Courts at Westminster. 


In the ordinary case of an action against an executor: 


or administrator, in respect of a debt alleged to be due 
from the deceased, the: existence whereof is denied by 
his personal representative, the plaintiff, if successful, 
will be entitled to jddgment for the debt and costs out 
of the assets of the deceased, if sufficient for that pur- 
pose ; but, if not sufficient, he will have judgment for his 
costs, to be levied out of the goods and chattels of the 
defendant. 

This is the well-known rule followed in the Superior 
Courts (s), atid is expressly adopted by the 162nd Rule 
of Practice, which directs that, where a defendant sued 
as an executor or administrator admits hig representative 
character, and only denies the demand, if the plaintiff 
prove it, the judgment will be that the demand and costs 
shall be levied de bonis testatoris, si, &e.; et si non, as to 
the costs, de bonis propriis. 

In this case, the prescribed form of the judgment is 
next given, as well as that of the warrant of execution. 
And from this latter form, warrants of execution founded 
upon any of the various judgments afterwards mentioned 
may be readily prepared. | 


(3) 1 Wma, Saund. 335 (10). 


ut against Executor or Administrator who admits 
_ hia Representative Character, and denies the Demand. 


< Xo * County Court of holden at 
, Between 4.B,, Plaintiff, 
- and 
C.D., Executor [or Administrator] of 
deceased, Defendant. 


Upon hearing this cause at a Court this day holden it is ad- 
that the plaintiff do we" against the defendant the sum 


for a for costs : and it: is 
ordered, that the defendant do pay the same to the 


this Court, on or before the 
And the defendant having admitted his re 

ant presentative character. 

; Dut denied the plaintiff’s demand, and the plaintiff having proved 

same, it is further ordered, that if the defendant shall make 

in payment of the said sums, the same shall be levied as 


: the sum of £ ‘ the di la 
of the goods and chattels which onl i ain 
and which came to the hands of the defen 


the Registrar of 
day of 


[or ad- 


Li 0 his hands 
be administered ; and if he has not, then that the sum of 


; a am (the costs) be levied upon the proper goods of 


Given under the seal of the Court, this 


day of 185 . 
By the Court, 


Registrar of the Court. 


: agra attendance at the office of the Registrar [place of office 
ten till four, except on [here insert the day on which the 
office will be closed ], when the office will be closed at one. 


mics 


Warrant of Execution against. the Goods of a Testator. 


No. of Plaint, 
No. of Warrant. 
a he County Court of 


*, holden at 
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Between A.B., Plaintiff, — 
©.D., Executor, [or Administrator] of deceased 
defendant. 


aC on the _s 
the plaintiff obtained a judgment 
sutor for administrator] of the said 
for 
Guanes, Se said deceased in his lifetime, 
OE Ee Oe ee ne adh: And thenmnpen 


ea ae ck and implements of his ‘ade, if any, to the value of 
five pounds), the sum stated at the ee See seen, Dee 
amount due to the plaintiff under the said order, including 
costs of this execution, and also to seize and take any — 
bank-notes (whether of the Bank of England or of any es : )y 
px aa oe pen: which were the property Gf the said 
~ ~ 
deceased in his lifetime, which may there be found, or such pt o 
so much thereof as may be sufficient to satisfy this oe 
the costs of making and executing the same, if the defondant tat! 
so much thereof in his hands to be administered ; and yok 
not so much thereof in his hands to be administered, then key 
make and levy of the proper goods and chattels, money, - . 
otes (whether of the Bank of England or of any other bank), an 
; cheques, bills of exchange, promissory notes, bonds, specialties, 
or seourities for money of the defendant, the sum of oe 
for the costs and charges first above-mentioned, and the o 
Ses wi iat eas ee af mae an 
ied to the i of thi t, and 
on ioe deus ear ls warrant immediately upon the 
execution thereof. 


Given under the seal of the Court this day of 


saat By the Court, 


Registrar of the Court. 


To the High Bailiff of the said Court, and others the Bailifis 
thereof. 


Remaining due 


minutes past the hour of 


PROCEEDINGS BY AND AGAINST EXECUTORS, ko. 


£ | « 


¥ 


1 Poundage for issuing this warrant . 


Total amount to be levied 


Noricz.—The aud chattels are not to be sold until after the end 
of five days next following the day on which they were seised, unless they 
be of « perishable nature, or at the request of the defendant, 


Application was made to the Registrar for this warrant at 
in the noon of the 


day of 185 . f 
(Warrants of Execution upon the judgments given in pages 303, 306, 


fo 316 may be drawn from this form, altered accordingly from 
those forms.) 


Where the plaintiff seeks to make the defendant, Where de- 


Whether executor or administrator, personally liable for — 


_, the debt or damages, on the ground that he has been asmots. 


a of wasting the assets, he will have to avail himself 
of Rule.177, which, provides, that a party suing an exe- 
gator or administrator may charge in the suntmons, that the 


re defendant has had assets, and has wasted them (t),—a very 


“Speedy and direct remedy being thus afforded as against 
the last-named party. And in all cases where the de- 
fendant is so charged, if the Court be of opinion that the 
- defendant has wasted the assets, the judgment will be, 
that the debt or damage and costs shall be levied de bonis 
ag 
te is, si, &c., et si non, de bonis propriis u); and the 
Wstatoris, si, & le bonis propriis ( 1 tl 


1 


Bon-payment of the amount of the demand immediately 


~-on-the Court finding such demand te be correct, and that 
the defendant is chargeable in respect of assets, will be 
~ @onelusive evidence of wasting to the amount with which 


he is so chargeable (.r). 


¥ io Rule 159. The County Court has jurisdiction where the fact Ufa 
iG 0. ’ 


in issue, ane, p. 10 
(u) Rule 160. (2) /bid. 


xX 


paocuupmes BY AND AGAINST EXECUTORS, &c. 
-. No form of summons charging a devastavit is given in 
extengo in the schedule to the Rules of Practice—in 
’ gecardance with the memorandum appended to the ordi- 
nary summons given at p. 107, it will be as under :— 


Summons against an Executor or Administrator charging 
a Devastavit ( y). 


You are hereby summoned to appear at a County Court, to be 
holden at ———, on the ——— day of » at the hour of 
in the forenoon, to answer, as Executor [or Administrator] of 
0. of ——, deceased, to a claim, the particulars of which are 

And the Plaintiff alleges that you the Defendant have money, 
goods, and chattels, which were the property of the said ©.D., 
deceased, at the time of his death, and which came to your hands 
as Executor [or Administrator] of the said C.D., to be administered ; 
and if you have not, that you have withheld and wasted the same, 
whereby you have become liable to satisfy the Plaintiff's claim and 
his costs herein out of your own goods, 

Dated this day of 185 . 


Registrar of the Court. 


The judgment against an executor or administrator, 
who has wasted assets, is as under :— 


Judgment against an Executor who has wasted Assets. 


No. 
In the County Court of 
(Seal. ) . 
Between A.B,, Plaintiff, 


holden at 


and 
©.D., Executor [or Administrator] of 


deceased, Defendant. 


hearing this cause at a Court this day holden, it is ad- 

sine ties the plaintiff do recover against the defendant the on 

of £ for and £ for costs : 

and it is ordered that the defendant do pay the same to the 
of this Court, on or before the day of 

It is also adjudged that the defendant, being the executor I" 

administrator] of the said deceased, has made away with, er 

and put to his own use divers goods and chattels (or moneys, «s he 


(y) The commencement should state the character in which defendant 
is sued. The concluding portion of the summons is as at p. 106. 


cal. 
Wo 


_ Bellevied of the proper goods and chattels of the defendant. 
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eas be), to the amount of the said sum, which were the pro- 
“per red ee said deceased, and which came to the hands of the 
def as executor [or administrator] as aforesaid, to be ad- 
ore it is ordered, that if the defendant shall make default 
payment of the said sum, the same shall be levied by 
and sale of the goods and chattels which were of the said 

d, and which came to the hands of the defendant as executor 
administrator], if the defendant has so much thereof in his hands 
admin: ; and if he has not then that the said sums shall 


Given under the seal of the Court this day of 
By the Court, 


Registrar of the Court. 


* . Hours of attendance at the office of the Registrar [place of office] 


from ten till four, except on [here insert the day on which the 
office will be closed], when the office will be closed at one, > 


Where a defendant sued as executor or administrator False plea. 


does not appear, or where the defendant appearing denies 

his representative character, or alleges a release to himself 

of the demand, whether he insists ‘on any other ground of 

defence or not, if the judgment of the Court be in favour 

of the plaintiff, the judgment is that the amount found to 

be due and costs be levied, de bonis testatoris, si, &c., et sk 
~ non, de bonis propriis (z). 


% And in each of the two cases to which the above rule 


telates, the prescribed form of the judgment against the 
personal representative is as follows — 


Tudgment against an Executor who has denied his 
representative Character. 
No. 


In the County Court of holden at 
) 


Between A.B., Plaintiff, 
and 


C.D., Executor [or Administrator] of deceased, Defendant, 


a Upon hearing this cause at a Court this day holden, it is ad- 


that the plaintiff do recover against the defendant the sum 
(2) Rule 161. 
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of £ for and £ for costs : 
eS eee a eee ed 
185. : 
And the defendant having denied that he is executor for ad- 
ministrator] of the said _ deceased, it appears 
to the Court that he is executor [or administrator] of the said 

Wherefore it is ordered, that if the defendant shall make default 
in the payment of the said sums the same shall be levied by dis- 
tress and sale of the goods and chattels which were of the said 
deceased, and which came to the hands of the defendant as executor 
[or administrator], if the defendant has so much thereof in his hands 
to be administered ; and if he has not, then that the said sums 
shall be levied of the proper goods and chattels of the defendant. 


Given under the seal of the Court this day of 
185 , 
By the Court, 


Registrar of the Court. 


¥ 
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d, and which came to the hands of the defendant as executor 
administrator, if the defendant has so much thereof in his 
ds to be administered ; and if he has not, then that the said 

~ gums shall be levied of the proper goods aid chattels of the de- 
fendant. ~ ; 


Given under the seal of the Court, this day of 
185. 


By the Court, 


Registrar of the Court: 


") * Hours of attendance at the office of the Registrar [place of office] 


from ten till four, except on [here insert the day on which the 
office will be closed], when the office will be closed at: one, 


Having thus far noticed the rules and forms applicable 
to cases where the defendant either simply denies the 
debt or is charged with having wasted the assets, or does 


not appear at the hearing, or pleads a false plea of denial 
of his representative character, or of a release, we now 
proceed to consider, another class of cases, viz. those in 
which a total or partial administration of assets is alleged 


Hours of attendance at the office of the Registrar [place of office] 
from ten till four, except on [here insert the day on which the 
office will be closed| whén the office will be closed at one. 


by the defendant, and ba ep the liability of either party 


to costs, &c., will depend upon the defendant’s success or 
failure in proving this meme In pursuance of Rule 
j . beac Polease fendant admits his representative character, Payment 
t against an Executor who has pleaded a Release -,168, where a de Pp » Payme 
canny aoa of the Claim to himself. - ‘and the plaintiff's demand, and that he is chargeable with ™” © 


any sum in respect of assets, he should pay such sum into_ 
No. ©: detanie daetet Rabie of | oh’ oo subject to the rules relating to payment into Court 
er cases. 
ye A.B., Plaintiff, Where the defendant admits iis representative character, Cases 
and but denies the demand, and alleges a total or partial pgecnsh in 
C.D, Exeontor [or Administrator] of deceased, ee administration of assets, and the plaintiff proves his edminis- 
Upon hearing this cause at a Court this day holden, it is al: _ demand, and the defendant proves the administration ea 
judged that the plaintiff do recover against ns eo ror jor ' alleged, the judgment will be to levy the costs of proving 
ey the ‘pied do ro a same to ho Registrar of this Court, oh the demand de bonis testatoris, si, &e., et si non, de bonis 
pe tsediwe the ngs day of ' 185 . ct Propriis ; and as to the whole or residue of the demand, 
And the defendant having alleged that the plaintiff's — Hee * judgment of assets, quando acciderint ; and the plaintiff 
been released to him, it appears'to the Court that he has faile ~ Will have to pay the defendant's costs of proving the 


y ch release, , ss ‘ 
Pr Wherefore it is ordered, that if the defendant shall make default administration of assets (a). 


in the payment of the said sums, the same shall be levied by 


distress and sale of the goods and chattels which were of the said (a) Rule 168, 
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The form of judgment, therefore, to be adopted in this 
case, is as follows -— 


Judgment against Executor or Administrator where he 
admits his representative Character, but denies the 
Demand, and alleges total or partial Administration 


of Assets, and the Plaintiff proves his Demand, and, . 


the Defendant proves Administration. 
No. 

In the County Court of 
(Seal. ) 


Between A.B., Plaintiff, 
and 


holden at 


©.D., Executor [or Administrator]of —_ deesased, Defendant, 


Upon hearing this cause at a Court this day holden, it is ad- 
ee ee the defendant the sum 
of for and £ for costs : 
and it is ordered, that the defendant do pay the same to the 
Registrar of this Court, on or before the day of 
185. 


to be administered, it appears to the Court that the 
proved to the Court his demand, and also that the defendant has 
proved the administration alleged. 

Wherefore it is ordered, that in default of such payment the 
sum of £ , being the costs incurred by the-plaintiff in 
proving his demand shall be levied on the goods and chattels which 
were of the ssid deceased, and which came to the hands of the 
defendant as executor [or administrator], if the defendant has so 
much thereof in his hands, and if he has not then that it shall be 
. levied of the proper goods and chattels of the defendant, and as to 
the sum of £ the plaintiff's demand, that it be levied 
of the goods and chattels of the said deceased which hereafter shall 
come to the hands of the defendant as executor [or administrator] 
as aforesaid to be administered. ‘ 

And it is further ordered, that the plaintiff do pay to the 
Registrar of the Court, on or before the day of 
1856, the sum of £ being the costs incurred by 
the defendant in proving the administration alleged. 

Given undér the seal of the Court, this day of 
185. 


o 


By the Court, : 
* Registrar ofthe. Court. 


PROCEEDINGS BY AND AGAINST EXECUTORS, XC. 


me. et te tetas in Rene hve mune ants Oe eieenp 


be for that amount de bonis testatoris, and for the residue quando 
Hours of attendance at the office of the Registrar { place of office | 
from ten till four, except on [here insert the day on which the offic 


will be closed |, when the office will be closed at one. mY 


Where the deferdant admits his representative cha- 
racter, but denies the demand, and. alleges a total or 
administration of assets, and the plaintiff proves 

his demand, but the defendant does not prove the adminis- 
tration alleged, the judgment will be to levy the amount 
_of the demand, if such amount of assets is ‘shown to have 
come to the hands of the defendant, or such amount as is 
shown to have come to them, and costs de bonis testatoris, 


si, &e., et si non, as to the costs, de bonis propriis, and as ' 


to the residue of the demand, if any, judgment of assets, 
quando acciderint (b). 
The form of judgment to be adopted in this case, is as 


follows : — 


Judgment against Executor or Administrator where the 
Defendant adrhits his representative Character, but 
denies the Demand, and alleges total or partial 
Administration of Assets, and the Plaintiff proves 
his Demand, and the Defendant does not prove the 

_ Administration. 

No. 

In the County Court of 

(Beal. ) 

Between A.B., Plaintiff,’ 

and 
©.D., Executor [or Administrator] of deceased, Defendant. 

_ Upon hearing this cause at a Gourt this day holden, it is ad- 

judged that the plaintiff do recover against the defendant the sum 

of £ for and £ for costs ; 
and it is ordered, that the defendant do pay the same to the 
ee Sie See op Ge ate he day of 


holden at 


And the defendant, having admitted his representative character, 
é 
ss (6) Rule 164. 


sil 


_ 


f 
| 
4 


to the hands of the defendant as executor [or administrator] 


in 
ti 
Ha 
Te 
i 

i 


" 
rs 
[ ! 
i = 
at 
Eft 
he 


of the defendant as executor [or administrator] as aforesaid, 
administered ; and that the sum of £ (the costs) 
levied upon the proper goods of the defendant. 


Given under the seal of the Court, this day of 
i By the Court, 


Registrar of the Court. 


Hours of attendance at the office of the Registrar [place of office] 
from ten till four, except on [here insert the day on which the 
office will be closed], when the office will be closed at one. 


rs 
ge 


Where the defendant admits his representative character 
and the plaintiff's demand, but alleges a total or partial 
administration of the assets, and proves the administration 
alleged, the judgment will be for assets quando acciderint, 


and the plaintiff will have to pay the defendant's costs * 


of proving the administration of assets (c). 
The following form of judgment is prescribed for use 
in the above case :— 


Judgment against an Executor or Administrator who 
~ admits his representative Character and the plaintifi’s 
Demand, bus alleges a total or partial Administration 
of Assets, and proves the Administration. 


No. 
In the County Court of holden at 
(Seal. ): 


(ec) Rule 165. a» 


é 


Ma _ @D., Executor [or Administrator] of deceased, 


tad also the plaintiff's demand, and having alleged a wr Kee 
ml) administration of the goods of the said deceased, w 
as to 


7 - Proceepines py anp AGAINST EXECUTORS, &c. 
Between A.B., Plaintiff, 

Z and 

Defendant. 


Upon hearing this cause at a Court this day holden it is ad- 


+ ” that the plaintiff do recover against the defendant the sum 


,» and it is ordered, that 


+ for 
defendant do pay the same to the Registrar of this Court 


on or before the day of 


And the defendant having admitted his representative character 


the hands of,the defendant as executor [or administrator | to 
be administered, it appears to the Court that the defendant has 


proved to the Court the administration alleged. 


Wherefore it is ordered, that in default of such payment the 
— of £ shall be levied of the goods and 
of the said deceased, which hereafter shall come to the 

of the defendant as executor [or administrator] as aforesaid, 


to be administered 


And it is further ordered, that the plaintiff do pay to the 
of this Court, on or before the day of 


» the auth of £ being the costs incurred by the 
defendant in proving the administration alleged. 
Given under the seal of the Court, this day of 
15 ‘ 


By the Court, 
> 


Registrar of the Court. 


Hours of attendance at the office of the Registrar [place of office}, 
from ten till four, except on [here insert the day on which the 
office will be closed |, when the office will be closed at one. 


Where the defendant admits his representative cha- 
Wacter and the plaintiff's demand, but alleges a total or 
Partial administration of the assets, but does not prove the 

istration alleged, and has not established any other . 
Pound of defence, the judgment will be to levy the 
Smount of the demand, if so much assets is shown to 

b come to the hands of the defendant, or such amount 
% is shown to have come to them, and costs, de bonis 


' F lestatoris, si, &e., et si non, as to the costs, de bonis pro- 
i wm, and as to the residue of the demand, if any, 


- 
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judgment of assets, quando acciderint (d). The judgment 
accordingly in this case is in the following form :— 
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Where judgment of assets quando has been given neon 
against an executor or administrator, the plaintiff or his * i’ = 


ment of 
nal representative may issue a summons in the form #sets, 


Judgment against an Executor or Administrator who 
admits his representative Character and the Plaintiff's 
Demand, but alleges a total or partial Administration 
of Assets, and does nat prove the Administration. 


below set forth, and if it shall appear that assets have 
come to the hands of the executor or administrator 

since the judgment, the Court may order that the debt, 
damages, and costs be levied de bonis testatoris, si, &c. et 
si non, as to the costs, de bonis propriis. In this case it 


« 
m 


No. am will be competent for the plaintiff to charge in the sum- 
In the County of muses mons that the executor or administrator has wasted the 
(Beal) a assets of the testator or intestate, in the same manner as 
oer ae. ee under Rule 159 (¢), and the provision of Rule 160(/), will 
ecutor [or Administrator]of deceased, Defendant, to such inquiry; and the Court may, if it appear 

©.D., Ex [i ] y pp 


Upon hearing this cause at a Court this day holden it is ad- 
j tiff do ver against the defendant the sum 
oe for er ate iemienad that 
the defendant do pay the same to the Registrar of this Court 
‘at on or before the day of 
185. , 
And the defendant having admitted his representative character 
and also the plaintiff's demand, and having alleged a total [or 
partial] administration of the goods of the said deceased which 
came to the hands of the defendant as executor [or administrator] 
to be inistered, it appears to the Court that the defendant has 
not proved to the Court the administration alleged. 

And it is further ordered, that if the defendant shall make 
default in payment of the said sum, the same shall be levied as 
follows ; the sum of £ - (debt and costs) of the goods 
and chattels which were of the said deceased, and which came to 
the defendant as aforesaid, if the defendant has so much thereof 
in his hands to be administered ; and if he has not, then that the 
residue of the sum of £ (debt) be levied of the goods and 
chattels of the said deceased which hereafter shall come to the 
hands of the defendant as executor [or administrator] as aforesaid 


that the party charged has wasted the assets, direct a 
levy to be made as to the debt and costs, de bonis testa- 
toris, si, &e., et si non, de bonis propriis (9). 

The summons and judgment against the executor, Ke., 
in pursuance of the above rule, are as follow : 


Summons to an Executor of Plaintiff's Intention to apply 
to the Court where Assets have come to Defendant's 
Hands since Judgment. 


In the County Court of holden at 
) 


Between A,B., Plaintiff, 
(Address, ) 
(Description. ) 


and 
C.D., Executor [or Administrator of 


to be administered ; and that the sum of £ (the costs) Ciddees.) deceased, Defendant. 
‘ ; 4 38, 
be levied upon'the proper goods of the defendant. ( tion) 
Given under the seal of the Court, this day of 185. 


By the Court, 


, Registrar of the Court, 


Hours of attendance at the office of the Registrar [place of office] 
from ten till four, except on [here insert’ the day on which the 
office will be cldsed] when theroffice will be closed at one. 


(d) Rule 166. 


The plaintiff having learned that property of the deceased has 
ome to your (the defendant’s) hands as executor [or administrator] 
singe the judgment herein to be administered [and that you have 


and wasted the same], intends to apply to the Court 
to be holden on the day of 185 


‘ 14 Pratl 


(©) Ante, p. 308% 5~ (f) 1. 
See Bilis v. Watt, 8 0. B. 614; S. 0. 19 L. J.C. P. 113: 


= 7 ee 


quando. 


q , 
‘ 
py 
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at the hour of in the noon, for an order that 
the debt (er damages) and costs shall be levied of the goods and 
chattels of the said deceased, if you have so much thereof to be 
administered [and that if you have not then that it shall be levied 
of your proper goods and chattels], and that the costs be levied 
of your proper goods and chattels. 

You are therefore hereby summoned to appear at the said Court 
at the time and place aforesaid, to answer ‘touching the matters 
aforesaid, 


Dated this day of 185 


Registrar of the Court. 
To the executor or administrator of the deceased. 


Hours of attendance at the office of the Registrar [place of office] 
from ten till four, except on [here insert the day on which the 
office will be closed], when the office will be closed at one. 


‘ 


Judgment against an Executor on a Devastavil. 


No. 
In the County Court of 


(Seal. ) 


Between A.B., Plaintiff, 
and o-% 
©.D., Executor [or Administrator] of [ | 
deceased, Defendant. : 


Upon hearing the plaintiff’s application in this cause at a Court 
this day holden, it is adjudged that property of 
deceased has come to the hands of the defendant, as his executor 
[or administrator], since the judgment recovered herein, to be ad- 


holden at 


‘ ministered, and. that the defendant has wasted the same property, 


whereby the judgment recovered herein remains unsatistied. It is 
therefore ordered, that the defendant do pay the sum of £ 

recovered by [or remaining due upon] the judgment, together with 
thé sum of £ the costs of this order, to the Registrar of 


this Court, on or before [as the case may be} 

And it is further adjudged, that if the defendait make default , 
in payment thereof an execution shall issue to make and levy thes 
above-mentioned sums of the goods and chattels of the said de- 
ceased, if the defendant has so much thereof, in his hands to be 
administered, and if he has not, then to be made and levied of the 
proper goods and chattels of the defendant. 
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> 185 
By the Court, 


Registrar of the Court. 


317 


Given under the seal of the Court, this day of 


Hours of attendance at the office of the Registrar [place of offi 
" place of office 
from ten till four, except on [here insert the day on which ind 


office will be closed], when the office will be closed at one, 


CHAPTER IV. 
Proceedings for Penalties, 


Tue statute 9 & 10 Vict. ¢, 95, contains various clatises, 
which relate to the mode of recovering such “ penalties, 
fines, and forfeitures,” as are thereby inflicted or autho- 
rised to be imposed, “the manner of recovering and 
applying whereof” is not by the said Act “ otherwise 
particularly directed " (a). Inasmuch, however, as in 

every case where a fine or penalty is impo: d by 
the 9 & 10 Vict. ¢. 95, the specific manner of enivucing 
the same has been prescribed, the following sections of 
the statute do not seem to be of much practical im- 
portance (b). 


By section 134 of the Act in question, it is enacted, 


Justice 


* that in all cases in which any penalty or forfeiture is ™Y 


. 


tage recoverable thereby before a Justice of the Peace, 
it shall be lawful for such Justice to summon before him 
the party complained against, and on such summons to 


nes Viet. ¢. 95, #, 130. 
( 10 Vict. c. 95, 5. 114 (ante, p. 37), a person assaulti 
of the County Court when in’ the execution of his duty, e taaling 


attempting to make a rescue of goods levied under 
D er process of the Court, 
iat to athe not exceeding 5/, which may be recovered by order of the 
or before a Justice of the Peace, as provided by the sections of the 


— at above given. ‘The following offences are also visited with fines or 


recoverable in other ways :—Joinder of Offices, ante > 
‘ b , p. 40; E 
or Misconduct of Officer, ante, p. 41; Woe-ctieadenee of Dee, 


_ Sele;p. 150; Non-attendance of Witness, an/e, pl 5: 
; y dnle, pl 53; Contempt of Cx 
“MMe, p.178. See also 9 & 10 Vict. 6. 95, rh 115 (ante, te, et, 


{ante, p. 41). 


ceed by 
Summons. 
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hear and determine the matter of such complaint, and on 
proof of the offence to convict the offender, and to adjudge 
him to pay the penalty or forfeiture incurred, and to pro- 
ceed to recover the same, although no information in 
writing shall have been exhibited before him; and all 
such proceedings by summons, without information in 
writing, shall be as valid and effectual to all intents 
and purposes as if an information in writing had been 
exhibited.” 

The summons alluded to in the above section may be 
heard before any Justice of the Peace having jurisdiction 
within the county or place where the offender shall reside 
or be, or the offence shall be committed; the offence 
charged may be proved either by the confession of the 
party offending, or by the oath of any credible witness (c) ; 
and no. order or other proceeding made concerning the 
matter in question will be quashed or vacated for want of 
form (d). 


The conviction, upon proof of the offence, will, in pur-, 


suance of the 135th section of the Act, be in the words or 
to the effect following :— 


Form of Conviction. 


Be it remembered that, on this day of 185 | 
A.B. is convicted before of her Majesty’s Justices of the 
Peace for the , [or before a Judge appointed under an Act 
passed in the 10th year of the reign of her Majesty Queen Victoria, 
intituled [here insert the title of the Aet, | of having [state the offence); 
and I [or we] the said do adjudge the said to forfeit 
and pay for the same the sum of £ 

for the’ space of Given under {my} hand 
and seal the day and year aforesaid, 


The penalties ordered to be paid by the Justice of the 
Peace may, under the 130th section of 9 & 10 Vict. ¢. 5, 
be levied, with the costs attending the summons and con- 
viction, by distress and sale of the goods and chattels of 
the party offending, by, warrant under the hand of the 
justice; and the overplus (if any), after such penalties, 


fines, and forfeitures, and the charges of such distress | 


(ce) 9 & 10 Viet. o. 95, s. 130. (d) Ad. 6,186. 


, or to be committed to | 
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sale, are deducted, shall be returned, upon demand, 

to the owner of the goods and chattels distrained. 

= Also, by sect. 131, “if any such penalties, fines, and Default of 

forfeitures respectively” as aforesaid, “shall not be paid — 

_ forthwith upon conviction,” the justice may order the 

_ party convicted to be detained in safe custody until 
return can be conveniently made to the distress warrant, 
unless sufficient security to the satisfaction of the justice 

+ be given for his appearance on such day as shall be 
‘appointed for the return thereof, such day not being more 
than eight days from the time of taking the security ; 
which may be by way of recognizance or otherwise as to 
the justice shall seem fit. 

If upon the return of the distress warrant, it shall Default of 
appear that no sufficient distress can be had thereupon, — 
or in case it shall appear to the satisfaction of the justice 
“either by confession of the offender or otherwise,” that 

_ he hath not within the jurisdiction of the justice sufficient 

and chattels whereon to levy the penalties, for- 

, costs, and charges, imposed or incurred. The 
offender may, without any distress warrant being issued, 
be committed to the common gaol or house of correction 
for any time not exceeding three calendar months, unless 
such penalties, forfeitures, and fines, and all reasonable 
charges attending the recovery thereof, be sooner paid 
and satisfied (c), 

The monies arising from the penalties, forfeitures, and Penalties 
fines aforesaid, when paid and levied, must (if not by the !"".""” 
a ang by be otherwise applied) be from time to ~e 

paid to the Registrar, and be applied in ai 

_ General Fund of the Court (/). " ionluthes 
Lastly, in connection with this division of our subject, 

_ we may add, that, by the 9 & 10 Vict. ¢. 95, 8. 137, it, is Distress 
‘enacted, that where any distress shall be made for any sum Mt nla 
of money to be levied by virtue of the above-mentioned sane 
Act, “the distress itself shall not be deemed unlawful, nor ©™ 
the party making the same be deemed a trespasser, on 


(*) 9 & 10 Vict. c. 98, s. 132. 
— 9 & 10 Vict. c. 95, s. 133. 


want of form in the information, 
pee pen pone of distress, or other\ pro- 
coeding relating thereto, nor shall the party distraining be 
deemed a trespasser from the beginning on account of any 
irregularity which shall afterwards be committed by the 
party so distraining, but the person aggrieved by such 
mandating may recover full satisfaction for the special 
damage in an action upon the case " (y). 


CHAPTER V. 
Certiorari. 


‘Tue ordinary mode of removing a cause, before im 
ment,.from an Inferior Court of Record, viz." by wet 0 
Certiorari, is applicable to the removal of proceedings : 
the County Court to one of the Superior org 
Westminster. The right indeed of so removing , 
cause, which exists at Common Law and could -~— 
taken away without express words (a), is, in some « — 
expressly given by the recent statute, and : Bs ae 
impliedly recognised as existing by the original County 
ae gy Vict. ¢. 108, s. 38, enacts, that, any 


' (g) See also ane, p. 290; 13 & 14 Vict. c. 61, 6. 19; 15 & 16 Vict. «. 54, 
a. 6 


0 L. 
imsdale, 2 Exh. 583, 587; 8. C., 6D. & 

in rev ict. 4 ai aed that ‘‘ no judgment, a ~ 
wid cheetien given or mado by avy Judge of a County beng <a 
matter brought before him or pending in his Court, sha a — 
Seon walk of exoen certiorari, or otherwise, into any other Co ’ 
— is coome in the manner and according to the ig 
Keretubefe | eames "~ And it was at one time doubted, whether t “ 
rte ' her abrogating the right of wine 
i removal of ings from the County Court, w aon ~~ 

a certiorari for wh The writ in question was held, however, not te a 
ce away thereby; Parker v. Bristol and Exeter R. C., 6 Exch. 184, 


186; & 0.2L. M. & P. 136; 20 L. J., Exch, 112; Brookman v. Wenham, . 


278. ’ ; 
21%) tthe 1 rey ee eT cae cases, and subject * _ 
Gitions = the County Court into a Superior Court, under ¢ . bot: 
$0 Vick ¢ 108, 8. 89 (noticed ane, p. 68), does not preveut the rem 
of the cause by vertioruri ;’ see s, 39, ad finem. 
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action commenced in a County Court for a claim not Where 


$21 


exceeding 51. may be removed by certiorari into a Superior Dg 
Court, if such Court or a Judge thereof shall deem it 54, 


desirable that the cause be tried there. The party 
applying for the writ must, however, give security, to be 
approved of by one of the Masters of the Court, for the 
amount of claim and costs of the trial, not exceeding in 
all 100/., and must further assent to such terms, if any, 
as the Superior Court or Judge shall think fit to impose ; 


and having complied with these conditions, will be entitled 


to his writ of certiorari. 
Also, the 9 & 10 Vict. ec. 95, 8. 90, enacts that no 


entered in any County Court shall be removed 
movable therefrom into a Superior C 


plaint 
or re- 
ourt by any writ or 


+ Process, “ wiless the debt or damage claimed shall exceed 


51.(¢), and then only by leave of a Judge of one of the 
Superior Courts, in cases which shall appear to the 
Judge fit to be tried in one of the Superior Courts, 
and upon such terms as to payment of costs, giving 
security for debt or costs, or such other terms, as he 
shall think fit.” 

The security to be given under the above sections will 
be in accordance with the statutory provisions and Rules 
of Practice referred to in Chapter I. of this Part. 

The right of the Crown to remove a cause commenced 
ina County Court into the Exchequer, is in no way 
affected by the enactments just cited (d). 


Where 
claim 
exceeds 5i/, 


One usual ground of granting a certiorari is, that Where 
t questions of law will arise in the Inferior — 


Court (e), though, even if this be shown, the writ will not 
to remove a cause, the subject-matter of which is not 
Within the jurisdiction of the Superior Court (/), 
Where the matter in dispute is important with refer- 
ence to the course of dealing between parties, it will 


; Bdwards y. Rogers, cited ante, p. 89. 
. i ,p. 71 


Longbottom 
i 4 See Parker 
R. Durant v. Tomlin, Q. B. 11 


x 


ted on an affidavit of the 
defendant's haath ‘thet dificult questions of eae 
i the Court refused to quash it, though the avi 
of the plaintiff's attorney averred that no such — 
sould arise (h). And where the certiorart oe ty 
leave of a Judge, upon the ground just r = phe 
the affidavit did not state what questions 0 rare 
i nature of them, the Court neverthele 
por onl oa the writ aside, as it was not shown that 
i > eh not inquired what questions of law were 
Suit aie and a discretion is expressly given him 
b the 90th section of 9 & 10 Viet. c. 95 (0). ree 
. although perhaps the most usual, is no 
hp age for obtaining a certiorari to rooney i. 
pentng the County Court; it will, for instance, 
pe vy be reason to think that the cause, = 
. ieee by jury, cannot be fairly so tried in the 
gen a particular mode of redress is a 
b ctateaha, and jurisdiction to administer it ye arg 
y lusively on the local Courts, a Superior Co be 
pe ting a certiorari incidentally obtain j 
re - oe oe (). A Justice of the Peace sued 8 
ge iy the execution of his office may under 
py im ¢. 44, 8. 10, give notice that he —— 
oe - wendy the ‘County Court for such cause ° 
patay rye proceeding? afterwards had there any 
action a will be null and void, the suit being = 
pec holly determined ; after giving such notice ~ 
onan remove the plaint into a Superior Co 


The Great Northern R. C., 5 #. & B. 860; 5. C..25 LJ. 


2 Rees v. Wi supra, v. 
Candied 2 LM & P. 175 


% Bxeh. 583; S.C. 6 D. & L. 17. 


Cy Ou of Hertford Union v. Kimpton, 12 Exch. 295. Reg. % 


Harden, 2K. & B. 188. 


- should be brou 
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by certiorari (m)—for “there should never be a certiorari 
‘where a procedendo could not be awarded ” (n). 


The application for a certiorari to remove a cause from Applica- 
the County Court, whether in term time or vacation, “ '™ 


should be made to a Judge at Chambers, and not to the 
fall Court (0); and, on applying to’ the Judge for the 


writ, all the material facts of the case must be brought 


before him, in order that he may have the power of 
imposing upon the parties such terms as he may, in the 
exercise of his discretion, think proper (p). If, indeed, 
the affidavit upon which the certiorari issues is deficient 
in the above respect, the Court in Bane will probably 
quash the writ ( p). ' 
The certiorari may, however, issue upon an ex parte 
application to a Judge, and it is not necessary to give 
notice thereof to the opposite party (g). With reference, ” 
Moreover, to imposing terms on the party so applying 
for the writ, it has been remarked, with reference to the 
90th section of the original County Courts Act, that the 
intention of the legislature “was not to fetter, but rather 
to enlarge the authority of the Judge, that is, while 
permitting him to issue the writ ex parte, to enable him 
to fetter it with such terms ds the nature of the case, or 
the practice of the Courts (where any practice exists on 
the subject), may render proper. Thus, where “sich an’ 
application is made ex parte, the Judge would naturally 
inquire when the plaint was entered; and, if it appeared 
that it had been entered some time back, and that the 
certiorari would prevent the plaintiff from having his 
@xeeution for a considerable period, the Judge, while 
directing the writ to be issued, might of his own 


accord fetter it with the condition, that the money 


ght into Court, the costs paid or security 
@ven for costs, or such other terms as might naturally 


} ay ~ v. Sneyd, 1 H. & N. 703. 
Bramwell, B, 1 H. & N. 705. 
) Robertson v. Womack, 1 L. M.& P. 490; & @ 19 L. J. Q. B. 367; 
Bowen v. Beans, 3 Exch. 111; & C.6D. & L. 193, 
v. Bristol and Exeter R. C., 6 Exch. 184 ; 8. C. 20 L. J. Exch 
;2L.M & P. 136. 
@ Symonde v. Dimedale, 2 Exch. 583; 8. 0. 6D. & L. 17. 
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arise in his own mind, without the suggestion of any one 
else ” (r). 

The granting of a rule or summons to show cause why 
a writ of certiorari should not issue to a County Court, 
will, if the Superior Court or a Judge thereof so direct, 
operate as a stay of proceedings in the cause uhtil the 


determination of such rule or summons, or until the 


Court or Judge shall otherwise order (8). And whilst the 


““yule or summons is thus pending, the Judge of the 


Inferior Court must from time to time adjourn the hear- 
ing of the cause to such day as he shall think fit, until 
the determination be given, or order made ; if, however, 
a copy of the rule or summons be not servedhy the 
party who obtained it on the opposite party and on the 
Registrar of the County Court two clear days before the 
day fixed for the hearing of the cause, the Judge .of the 
County Court may, in his diseretion, order the party who 
obtained the rule or summons to pay all the costs of the 
day, or so much thereof as he shall think fit, unless the 
Superior Court or a Judge thereof shall have made some 
order respecting such costs (¢). 
The form of the Order for costs will be as under :— 


Order for Costs of the Day under sect. 40 of 
19-& 20 Vict. c. 108, 


No, 
In the County Court of holden at 
(Seal. ) 
Between A.B., Plaintiff, 
and 
C.D., Defendant. 


Whereas a. rule [or summons] has been granted by [name of 
Superior Court or Judge], requiring cause to be shown why a writ 
of cértiorari [or prohibition] should not issue in this cause, and no 
order has been made by such Court [or Judge] respecting the costs 
in this Court : And whereas a copy of such rule [or summons] has 
not been served on the plaintiff [or defendant] [or on the Registrar}, 
according to sect. 40 of 19 & 20 Vict. c. 108: And whereas the 
plaintiff [or defendant] has on this day appeared at this Court to 


(r) Judgment, 2 Exch. 537, 538. 


« (*) 19 & 20 Vict, c. 108, », 40. (t) 26. 


CERTIORARI, 


[or defend] this cause : it is ordered, that the defendant 
or plaintiff] do pay the sum of £ for the plaintiff's 
or defendant’s} costs of the day, and it is ordered that the de- 


t [or plaintiff] do pay the same to the Registrar of the Court 


on the day of 185 


Given under the seal of the Court, this 
185 


day of 


By the, Court, 
Registrar of the Court. 


Hours of attendance at the office off the Registrar [place of office] 
from ten till four, except on [here insert the day on which the 
office will be closed], when the office will be closed at one, 


If the writ be granted on an ex parte application, the 
party who obtained it should lodge it with the Registrar, 


_and give notice to the opposite party that it has issued 


two clear days before the day fixed for hearing the cause 
to which it may relate; if he omit to do so, the Judge 
of the County Court may, in his discretion, order him to 
pay the costs of the day, or so much thereof as the Judge 
shall think fit, unless the Superior Court or a Judge thereof 
shall have made some order respecting such costs (u). 

The form of the order for costs under the foregoing 
section will be as under :— 


Order for Costs of the Day under sect 41 of 


? 3 19 «€ 20 Vict. c. 108, 
No, 
In the County Court of holden at 
(Beal. ) 


Between A.B., Plaintiff, 
and 
©.D., Defendant, 


Whereas a writ of certiorari [or prohibition] has been granted in 
this cause by [name of Superior Court or Judge], on the ex-parte 
application of the defendant [or plaintiff], who has not lodged it 
with the Registrar of the Court [or has not given notice to the 
plalntiff (or defendant) that it has issued] two clear days before 
this day, being the day fixed for hearing this cause : And whereas 
the said [Superior Court or Judge] has made no order respecting 


> (wu) 19 & 20 Vict. c. 108, s. 41. 


Where 
Writ is 
granted ov 
ex parte 
application, 


Second 


CERTIORARI. 
costs of the cause in this Court: and whereas the plaintiff [or 


defendant] has on this day appeared at this Court to prosecute |or 
defend) this cause : It is ordered, that the defendant [or plainti 


Given under the seal of the Court, this 
185 
By the Court, 


Registrar of the Court. 
Hours of attendance at the office of the Registrar [place of office| 


from ten till four, except on [here insert the day on which the 
office will be closed), when the office will be closed at one. 


If the Court or Judge at Chambers refuse to grant the 


for Writ,’ writ, it is expressly enacted (v), that no other Court or 


Judge shall grant it; the right of appealing from the 


decision of the Judge to the Court in Bane, or of making - 


a second application for the writ to the same Superior 
Court or a Judge thereof on grounds different from those 
on which the first application was founded, remaining 
unaffected. ; 

The writ of certiorari should be tested in term time; 
and, if granted in vacation, may be tested of the pre- 
ceding term (zx). Service of the writ upon the Registrar 
of the County Court, or upon a person acting as clerk at 
the office of the Registrar, is good service on the Judge ; 
though, where the writ does not come to the Judge's 
knowledge until after the return-day, the proper course 
is to rule the Judge to return the writ, and not to move 
Jor an attachment against him in the first instance (y); 
where, hawever, the Judge either refuses to obey the writ, 
or does some act which imports that he does not intend 
to obey it, it seems in strictness unnecessary to rule him 
to return it (2). 


(v) 19 & 20 Viet. c. 108, 6. 44. 
(x) Symonds v. Dimsdale, 2 Exch. 533, citing Tidd’s Pract., 0th ed., p- 
403. 


(y) Brookman v, Wenham, 20 1. J., Q. R278; & C.2L. M. & P. 298 
(2) Per Pollock, ©. B., 2 L. M. & P. 157. 


CERTIORARI. 


The Judges of the County Courts, it has been said, 
ought to aid, rather than throw impediments in the way 
of the removal of plaints from before them by certiorari; 
and they ought, at all events) to yield a willing obedience 
to the writ; the effect of which, on delivery, is imme- 
diately to suspend the progress of the suit in the Inferior 
Court (a); so that any subsequent proceedings therein 
would be void and coram non judice. 

The mode of obeying the writ of certiorari is by 
returning the proceedings in the suit below in a formal 
manner (b) into the Superior Court out of which the writ 
issued, whereupon the subsequent stages of such suit 
will be regulated by the practice and rules of pleading 
observed in the Court into which it has been removed (c), 


(a) Tidd’s Pract., 0th ed., p. 404: Mungeany, Wheatley, 6 Exch. 9 ), 
wad 9 L. M. & P. 187, citing Pitewilliam’s case, Cro, Elis, 915. — 

(0) See a form of certiorari in Chitt. Forms, 7th ed., p. 738. 

(@) See Messiter v. Rose, 13 C. B. 162. 
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PART IV. 


— @—-— 


Tus Part of the work will treat of the jurisdiction 
and practice of the County Court under the Insolvent 
and Protection Acts, the Charitable Trusts Acts, the 
Friendly Societies Acts, the Absconding Debtors Act 
and some other statutes. 


CHAPTER I. 


Of Proceedings in the County Court, under the Insolvent 
Debtors’ Act, 1 & 2 Viet. e. 110, 


Secr. 1.—Of the Jurisdiction and Officers of the Court. 


The Court for the Relief of Insolvent Debtors in 
England, is a Court of Record. All proceedings and 
matters to be heard in such Court, are directed to be 

heard and determined at the Court-house of the said 
Court in Portugal-Street, Lincoln’s-Inn-Fields, unless 
the said Court shall at any time appoint its sittings at 
any other place (a). . 

There are at present three Commissioners of the 
Court for the Relief of Insolvent Debtors, and every 
Commissioner of such Court singly forms a Court for 
every purpose under all Acts in force relating to Insol- 
vent Debtors ()). 

The insolvency business formerly transacted by the 


(a) 1 & 2 Vict, ¢, 110 sa, 27, 28. (b) 10 & 11 Viet, c 102, @ 6.” 
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Commissioner of the Insolvent Debtors’ Court on circuit, 
and regulated by the 1 & 2 Vict. c. 110, s. 30, was trans- 
ferred to the County Courts after September, 1847. The 
clause conferring the powers which the Circuit Court 
had at the hearing are nearly the same as those powers 
which the Judges of the County Courts have under the 
10 & 11 Vict. ¢. 102,-s, 10. es 


Three of the Commissioners of the Insolvent Debtors’ Commis. 
Court were directed to make circuits, and to attend —s 
at the several assize or other towns or places at which cuit. 
any prisoner or prisoners shall be ordered to appear, as 
provided by the Act 1 & 2 Vict. o, 110; and upon such dg 
prisoner's appearance before such Commissioner on his sioner on 
circuit, such Commissioner might make all such orders, “ireuit. 
and might give all such directions, and do all such 
matters and things requisite for the discharging or 
remanding of such prisoner, and otherwise respecting 
such prisoner and his schedule, and his creditors and 
assignees, as the said Court for the Relief of Insolvent 
Debtors might make, give or do in the matters of peti- 
tions heard by the said Court, according to the Act ; and 
in every matter to be heard and inquired into by such 
Commissioners, according to the provisions of the Act, 
such Commissioners shall have the same power as the 
said Court would have had therein if the same were 
heard and inquired into by the said Court; and all 
judgments, rules, orders, directions and proceedings pro- 
nounced, made, and done in all and every the matters 
aforesaid by such Commissioners, shall be transmitted to 
the said Court, signed by such Commissioner, to be a 
record of the said Court, and to be kept as such among 
the records thereof (e). 

After the 15th of September, 1847, the jurisdiction of Limits of 
the Court for the Relief of Insolvent Debtors in London =~ 
18 restricted to cases in which the insolvent shall 
tesided for six culendar months next imn 
ceding the time of filing his petition, 
the distance whereof, as m 


ave 
iediately pre- 
within any parish 
easured by the nearest highway: 
(e) 1 & 2 Vict. ¢. 110, «, 30. 
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from the General Post- Office in London to the parish church 
of such parish, shall not exceed the distance of twenty 
miles (d). , 

The statute 10 & 11 Vict. c. 102, s. 10, giving juris- 
diction to the County Court, enacts that from and after the 
fifteenth day of September next, the circuits of the Com- 
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assignees, as the said Court for the Relief of Insolvent 
Debtors or any Commissioner thereof might make, give, 
or do in the matters of petitions heard before such Court 
or Commissioner under such Acts ; and that every such 
petition and schedule, and all judgments, rules, orders, 


directions and proceedings pronounced, made, and done Proceedings 
thereon in all and every the matters aforesaid by such dnt al 
County Court, shall be returned to the said Court for the Insolvent 
Relief of Insolvent Debtors, signed by the Judge of such °™* 
County Court, to be a record of the said Court for the 

Relief of Insolvent Debtors, and to be kept as such among 

the records thereof; and the said Court for the Relief 

of Insolvent Debtors, and every Commissioner thereof, in 

every case in which any insolvent debtor petitioning the 

‘Court for the Relief of Insolvent Debtors under such Acts 

shall be in custody in. any of her Majesty's gaols within 

the district to which the jurisdiction of such Court is 

limited as aforesaid, and the County Courts in the matter 

of every such petition so referred and transmitted for 
hearing as aforesaid, shall have power to issue a warrant Power to 
or order, directed to the governor, keeper, or gaoler of pay ol 


rant for 
any gaol, directing him to bring the insolvent before the bringing up 


missioners of the said Court for the Relief of Insolvent 
Debtors shall be abolished ; and that if thereafter any in- 
solvent debtor in custody in any of her Majesty's gaols 
situated: elsewhere than within the district to which the 
jurisdiction of such Court is restricted as hereinbefore men- 
tioned (e), shall petition such Court under any Act or Acts 
relating to insolvent debtors other than the Acts 5 & 6 Viet. 
ec. 116, and 7 & 8 Viet. ¢. 96, or the Act 10 & 11 Vict. ¢. 
102, or if any such prisoner shall have so petitioned prior 
to the passing of the latter Act, and his petition shall not 
have been heard, or if the same shall have been heard 
and the consideration thereof shall have been adjourned, 
such Court or some Commissioner thereof shall forthwith, 
after the schedule of such prisoner shall have been duly 
filed in the case of any new petition, and at any time which 
to such Court or Commissioner shall seem fit in the case 


of any petition which shall not have come on for hearing, prisoner. 


or the hearing of which shall have been adjourned as 
aforesaid, make an order referring such petition for hear- 
ing to the County Court within the district of which such 
insolvent debtor is in custody, and shall transmit such 
petition and schedule to such Court for hearing accord- 
ingly; and that the Judge of such Court shall appoint a 
time and place for such prisoner to be brought up before 
such Court, and cause the usual notices to be given ; and 
that any Court to which any such petition shall be so 
referred and transmitted shall have and possess the same 
power and authority with respect to every such petition, 
and shall make all such orders, give all such directions, 
and do all such matters and things requisite for the 
discharging or remanding of such prisoner, and otherwise 
respecting such prisoner, his schedule, creditors, and 


(d) 10 & 11 Vict. c. 102, s, 6. (e) Ante, p. 829. 


County Court on the day appointed for the hearing of his 
petition, or at any adjourned sitting held in the matter of 
his petition, and every such governor, keeper, or gaoler 
shall obey such warrant; and every such Court may 
order the expense attending the bringing up of every 
such insolvent to be paid by the provisional assignee 
out of the estate and effects of such insolvent, or if there 
be no estate, or the same be insufficient for such purpose, 
out of the interest and profit arising from any govern- 
ment securities upon which any unclaimed money pro- 
duced by the estates and effects of insolvent debtors may 
be invested. " 

The Court for Relief of Insolvent Debtors in London, 
has no jurisdiction to review, alter, or annul proceedings 
in insolvency in the County Courts (/). 

Certain powers belong to the County Court, though 


(f) Re Lewis, | Mac. & H. 100; Re Down, 1 Mac. & HH. 248. 


Removal of 
prisoner. 


Registrar 
and 


Measenger. 
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not expressed in the Act 10 & 11 Vict. c. 102, s. 10, 
because they are essentially connected with the juris. 
diction imposed, and can no longer be performed by the 
the Insolvent Debtors’ Court: such as the discharge at the 
hearing, and the issuing of subpoenas to witnesses of the 
prisoner, when the time of hearing has been appointed on 
recognizance of sureties for his appearance (9). 

Where an insolvent has been heard before the Judge 
of the County Court, and discharged by him, the Insol- 
vent Debtors’ Court has no jurisdiction to make an order 
for the re-hearing of the case under the 96th section of 
1 & 2 Vict. c. 110(h), But the Judge of the County 
Court has jurisdiction to make an order for re-hearing (i), 

The Insolvent Debtors’ Court at the request of cre- 
ditors may, under 1 & 2 Vict. c. 110, s. 94, order a 
prisoner to be removed from a London gaol to the gaol 
of the county in which he formerly resided, in order that 
he may be heard in the County Court of the district 
where the body of his creditors reside (Kk), 

A defendant ordinarily residing in Kidderminster 
was arrested in Suffolk, and lodged in gaol at Bury, which 
is 180 miles distant by railway from K. He filed his 
schedule in the Insolvent Debtors’ Court, and the petition 
was referred to the County Court of Suffolk. Having 
been brought up to the prison of the Court by habeas 
corpus at the suit of the plaintiff, the Court refused to 
remit him to the custody of the sheriff of Suffolk (/). 

It seems to be the right of a plaintiff to remove a 
defendant in custody to the prison of the Court in which 
the action had been brought (m). 


Officers of the Court.) The Clerk of the County Court 
(by the 19 & 20 Vict. c. 108, s. 8, to be designated the 
Registrar), acts as Clerk of the Insolvent Court, and per 
forms all acts and duties necessary for carrying the 10 & 


(g) Per Mr. Commr. Law, Re Garside, 15 Law T. 347. ‘a 
(h) Bx parte Phillips ; Re Clabhurn, 16 Jur. 839; 21 L. IQ Bi 79. 
(i) Reg v. Dowling, 2 Vi. & B. 196; 17 Jur, 895 ; 22 L. J., Q. B, 299. 
(k) Re Green, 28 Law T. 176. 


() Gurney v. Hallen, 1 H. & N, 142; 25 L. J., Exch. 277. (m) 16. 


‘ the County Courts, so far as the same are applicable ( p) 
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11 Viet.-c. 102, into effect, as shall be ordered by any such 
County Court or by any Commissioner of the Court for 
Relief of Insolvent Debtors; and the High Bailiff and 
his assistants act as messengers, and possess all powers, 
authorities, and privileges in performing the duties as 
messengers of the Court (n). 

The provisional assignee is an officer of the Insolvent 
Debtors’ Court, appointed by that Court. ‘There is no 
provisional assignee in the County Courts, any more 
than there was in the Circuit Courts. 

The assignees of the estate and effects of insolvents 
when appointed by the Insolvent Debtors’ Court, are to 
be deemed officers of that Court, and liable, as such, to 
the control thereof (0). 

Certain Rules of Practice have been made by the 
Insolvent Debtors’ Court in London. By the new rules 
of practice to be observed in the County Courts, it is 
ordered that the rules of practice and orders of -the 
Court for the Relief of Insolvent Debtors in London, 
shall be the rules of practice and orders in insolvency in 
These rules, so far as they appear to apply to proceedings 
in the County Courts, will be quoted under the heads to 
which they respectively belong. 

No fee or gratuity shall be received or taken by the 
said Court for the Relief of Insolvent Debtors, or any 
officer thereof, of or from any person whomsoever, on any 
pretence whatsoever, except such fees as shall at any time 
be specified in a list thereof, to be signed by the Commis- 
sioners of the said Court, a copy of which list shall always 
be exposed to view in the office of the said Court (q). 

In pursuance of the above provision, a list of fees was 
made and published by the Commissioners, which is the 
seale according to which the officers of the Insolvent 
Court in London are to be remunerated. 

In pursuance of the power given by the Act 19 & 20 


11 Vict. 0, 102, s. 5. 
Vict. c. 110, 8. 45. 
Vict. ¢, 110, , 34. 


See ante, p. 15, 
(p) Rule 198, 


Assignees, 


Rules of 
Practice. 
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Vict. c. 108, s. 79, an order has been made by two of the 
Commissioners of the Treasury, with the consent of the 
Lord Chancellor, directing the amount of fees to be 
taken in insolvency cases by the Registrar and High 
Bailiff. The fees to be taken in insolvency cases shall 
be received by the Registrars for the use of themselves 
and the High Bailiff, according as the duties are to be 
performed by the Registrars or High Bailiffs (7). 

Attornies’ Fees.) Attornies of one of the Superior 
Courts are appointed attornies by the Insolvent Debtors’ 
Court in London to practise on behalf of prisoners con- 
fined for debt in particular gaols in the country on the 
recommendation of a Judge of a County Court. The 
bills of costs of such attornies are taxed by the officers 
of the Insolvent Debtors’ Court (s). 


Secr. 2.—Of the Petition, Vesting Order, and Schedule. 


Of the Prisoner's Petition. 


Any person may petition for his discharge who shall 
be in actual custody within the walls of any prison in 
England, upon any process whatsoever, for or by reason 
of any debt, damages, costs, sum or sums of money, or 
for or by reason of any contempt of any Court whatso- 
ever for nonpayment of any sum or sums of money, or of 
costs taxed or untaxed, either ordered to be paid, or to 
the payment of which such person would be liable in 
purging such contempt, or in any manner in consequence 
or by reason of such contempt (¢). 


THE PETITION, 


‘discharge, inserting the judgment debt in his schedule ; 


and that Court ordered him to be discharged forth- 
with. The defendant then moved the Court of Queen's 
Bench to set aside the outlawry. ‘The latter Court set 
mide the outlawry on the terms of the defendant assign- 
ing to the provisional assignee, if required by the Court 
for the Relief of Insolvent Debtors, all goods belonging 
to him, if any, up to his final discharge, which did not 
vest in the provisional assignee by the vesting order, and 
paying the costs of the outlawry, if any, not included in 
the schedule, the costs of the application to the Court of 
Queen’s Bench, and the costs of an attendance in the 
same matter before a Judge at chambers (). 

The provisions of the Act extend to married women 
being prisoners within the meaning of the Act (y). 

A petition may also be presented on behalf of pri- 
soners of unsound mind, who upon inquiry by one or 
more justice or justices, have been certified to be of un- 
sound mind. (2) 

The petition of an infant cannot be entertained by the 
Court (a). 

Although no prisoner upon his own petition is entitled 
to the benefit of the Act who was*not at the time of 
filing his petition, and during all the proceedings thereon, 
within the walls of the prison, yet the Court may dispense 
With such actual custody of the prisoner, after an order 
for bringing him up upon medical and other evidence that 
the prisoner cannot continue to reside’within the walls 
of the prison without serious injury to his health ()). 


The Act does not apply to the discharge of any pri- Crown 
toner with respect to any debt due to the Crown, or to a 
ay debt or penalty with which he shall stand charged charged, 
at the suit of the Crown, or of any person for any offence Preasury 
committed against any Act or Acts of Parliament relative siveco™ 
© any branch of the public revenue, or at the suit of any — 


sheriff or other public officer, upon any bail bond entered 


The Act extends to aliens, denizens, and women, both 
to make them subject thereto, and to entitle them to all 
the benefits given thereby (w). 

The defendant was outlawed on final process at the 
suit of the plaintiff. The defendant then petitioned the 
County Court under the Insolvent Debtors’ Act for his 

(r) See order, 21st Nov. 1856, with the schedule of feesin the Append 
» (8) See table of attornies’ fees as framed by the LondomCourt, in the 


Appendix. Sve Rule 88, anée, p. 163. 
(¢) 1 & 2 Vict. c. 110, s. 35. 


@) Bastervitle v. Sprye, 6 B. & B. 376. (y) 1 & 2 Viet. e. 110, s, 101, 
(2) Zd., 5. 102. (a) Re Andrews, 1 Mac, & H. 92. 


(u) Id, a. 121, (1&2 Vict «. 110, 8. 38. See post, p. 366, 
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into for the appearance of any person prosecuted for any 
such offence, unless three of the Commissioners of the 
Treasury for the time being shall certify under their 
hands their consent to such discharge (c). 

Prisoners in’custody under any writ of capias or extent 
issued for the reimbursement of any sureties who have 
paid debts to the Crown, must apply to the Barons of the 
Exchequer to be discharged (d). 

Prisoners § A prisoner confined in actual custody under any sen- 
in custody tence of a Court of criminal jurisdiction for a time 
prone ‘a specified in the judgment, or by virtue of a warrant 
of magistrates, not conditioned for the payment of 
money, although detainers of a eivil nature mey be 
also lodged against him, cannot petition the Court on 
account of such detainers until the period of his sentence 

shall have expired (¢). “tive a 
The prisoner is required to give notice in writing to 
the keeper of the gaol or prison of his intention to pre- 
sent the petition(/). ‘The petition may be presented at 
Time of | any time within the space of fourteen days next after the 
petitioning: commencement of the actual custody of such prisoner, 
“whether such commencement shall have been in the 
same prison, or in any other prison, or the Failed or 
liberties of any prison, or afterwards, if the said Court 
shall in any case think reasonable to permit the same (9). 
Affidavit The 11th rule of the Court requires every application 
forleave © by @ prisoner for leave to file petition after the expiration 
ide, Sti of fourteen days allowed for that purpose in town cases, 
and after the expiration of twenty-one days from the 
commencement of the custody in country cases, shall be 
supported by the’ affidavit of the prisoner in form pre- 
pared by the Court; in which shall be stated the degree, 
profession, or trade, and the last place of abode of such 
prisoner; and the time of his or her first arrest in the 
action wherein he or she is then detained, and the time 
of cominitment to the prison where he or she is then 


(c) 1 & 2 Vict. c. 110, 5.1038, See 12 & 13 Vict. c. 89, enabling two com- 


missioners to sign instruments. (d) 1 & 2 Vict. oc, 110, a. 104. 
(e) Cooke, Ins, Pr. 43, 2nd ed, 


(f) 1 & 2 Viet. o, 110, s. 85, (g) Hd. 
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tonfined ; together with a statement of all moneys paid 
or spent, and of all property spent, sold, made over, 
assigned, disposed of, or in any manner parted with by 
him or her since such first arrest, and in what manner i 
and to whom; and also the cause of not having sooner 
presented such petition; and such application shall be 
made by petition, with the said affidavit and the gaoler's 
certificate annexed; and there shall also be annexed 
such account in writing of estate and effects, as is in all 
eases required by the 10th Rule of Court to be filed 
with the petition ; which account shall be verified by the 
said affidavit; and on such application being granted, 
the duplicate of the said account shall be delivered to the 
officer of the Court, at the time of filing the petition: — 
the gaoler’s certificate will be transferred to the peti- 
tion (h). In such petition shall be stated the time and What shalt 
place of the first arrest of such prisoner in the cause or > _— 
causes wherein he shall then be detained, and the time petition. 
of his commitment to the prison where he shall then be 
confined ; and if such prisoner shall not have been in the 
same custody from the time of such first arrest, then the 
means and manner by which the change of custody of 
such prisoner has taken place, and also the name or 
names of the person or persons at whose suit or prose- 
eution such prisoner shall at the time of presenting 
such petition be detained in custody, and the amount of 
the debt or debts, sum or sums of money, and of such 
eosts as aforesaid, so far as the amount of such costs is 
ascertained, for which he shall be so detained ; and such 
Prisoner shall in such petition state whether such pri- 
soner has given notice to the keeper of the gaol or prison 
in which he shall be confined of his intention to present 
said petition, which notice the said prisoner is hereby 
Tequired to give in writing to the keeper of such gaol or 
Prison ; and such prisoner shall in such petition state 
that he is Willing that all his real and personal estate and 
effects shall be vested in the provisional assignee foy the 
time being of the estates and effects of insolvent debtors 


(hy Rule 11. 
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in England, according to the provisions of the Act, and 
, Shall pray tg be discharged from custody,’and to have 
future liberty of his person against the demands for 
which such prisoner shall be then in custody, atid against 
the demands of all other persons who shall be or claim 
to be creditors of such prisoner at the time of presenting 
such petition (i). 
i The petition shall.be subscribed by the said prisoner, 
and and shall forthwith be filed in the said Court (k). 
attestel, Tt ig required by the~Rules of the Court, that every 
petition in form prepared by the Court, shall be signed in 
the presence of the prisoner or creditor petitioning, or of 
the keeper of the gaol in which the prisoner petitioning 
shall be confined, and such attorney or keeper shall attest 
the same accordingly (I). 

In all cases there shall be filed with the petition a 
certificate from the gaoler of the day or days and cause 
or causes of détainer against the prisoner (m). 

In every case the prisoner's retainer of his attorney 
and the acceptance thereof by the latter shall be filed with 
the first proceeding“n the Court, in the form prescribed 
by the Rules (n). 

Insolvent’s Where an insolvent, a director of an abortive gold 

a mining company, had been described in the prospectus 

by mistake as of “Sydenham,” hig real residence being 

Lacey-terrace, Newington, and where the offices of a 

friend had been used as an address for business and 

other letters, it was held that the insolvent must describe 

himself as of both places, and must re-advertise (0). Ifan 

insolvent has carried on business alone, but at the same 

time trades under the fictitious firm of A. B. & Co., he is 
bound to describe and advertise himself accordingly (). 

The insolvent must not only inscribe his baptismal 
name in his petition, but go further and describe himself 
by all the names in which he has contracted debts, other- 
wise his petition will be dismissed (q). If the places in 


() 1 & 2 Viet. ¢. 110, a, 35. (&) Id. 
(} Rule 5, (m) Rule 6. ° n) Rule 2. 


9% (0) Re Dunbar, 1 Bank. & Ins. 100, (p) Ke Blondell, Cross. 24. 
(q) Re Harris, | Mac. & H. 105; Re Williams, 16, 138. 
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which an insolvent has resided for six months previous 
to filing his petition are not filled up in the blank left for 
that purpose, the petition will be dismissed (r). An 
insolvent was described in his petition and schedule as 
“ Christian Ditford,” and the order for hearing and 
advertisements adopted the same name. It appeared 
that the proper name was-Christian Ditfort; it was\ held 


that the petition could not be entertained (s). Where the ° 


petitioner describes himself as “the younger,” the omis- 
sion of these words in the signature of the petition is ‘not 
fatal (t). Where an insolvent had described himself in 


an-agreement with his opposing creditor as a “ surveyor,” 


and it appeared in evidence that he had never acted in 
that dapacity except in one transaction for a relation, nor 
oe ye out to the world as a surveyor, it was held 
8 description as an “ auctioneer rains” 
-oahetoe po an “auctioneer and appraiser 
Where an insolvent had disposed of his business 
shortly before petitioning the Court, but omitted to erase 
his name from the premises, and the business was carried 
on as usual by the purchaser, it was held, that the 
description of the insolvent as “ lately of that place ” was 
sufficient (x). A petition will not be dismissed where a 
sum less than that filled up in the blank left in the petition 
for the insertion of the necessary expense of petitioning 
the Court had been paid to the insolvent's attorney 
uiless the mistake appear to have been wilful or for 
the purpose of deceiving the Court (y). An omission 
to fill up the blank left in the petition for stating 
the day on which it was signed by the petitioner is 


- fatal (2). 


Tn cases ohly requiring a re-advertisement, either party- 
may compel the other to proceed, but not where the 
order for liearing is dismissed, as the Court has not then 

(r) Re Marsh, 1 Mac. & H. 47. A 
(s) Re Ditfort, 2 Bank, & en 06 


+ (©) Re Palmer, 2 Bank. & Ins, 92. - 
(u) Re Myers, 1 Bauk, & Ine, 284, 


(x) Re Mower, 1 Bank. & Ins. 
ty) Re Lawes, 1 Mac. & is. 
Mac. & H. 45. 4 


(2) Re Glover, 1 
” az 
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such a schedule before it as is requ 
Parliament (a). 
‘The hearing of an insolvent having been adjourned for 
the purpose of enabling him to amend his description, at 
which only one creditor appeared to oppose, a question 
arose at the second hearing as to the admissibility of two 
new opposing creditors who had not appeared to oppose 
at the first hearing. ‘Tlie Court, upon a conference, were 
equally divided, and no judgment was given. It seemed, 
however, that if the Court had dismissed the order for 
hearing instead of adjourning the case for re-advertise- 
ment, that the two creditors would have been entitled to 
fresh notices and might have appeared at the second 
hearing, notwithstanding they had not appeared to oppose 
at the first (b). . 
With a prisoner's petition there shall be filed an 
account in writing, in form prepared by the Court, signed 


by the prisoner, and attested by his attorney (or in coun-, 


try cases by the keeper of the gaol), of all the real and 
personal estate and effects of such prisoner then in his 
possession, or under his control; stating the value, and 
if liable foy rent stating landlord's name and particulars 
of his demand, in order that such property may be duly 
ascertained and given up to the provisional assignee ; and 
that the said account shall be signed, attested, and -filed 
in duplicate (c). ' 

Tlie filing of a petition by a person in actual custody, 
who shall be subject to the laws concertiing bankrupts, is 
an act of bankruptcy from the time of filing such peti- 
tion (d). An.insolvent’s petition is said to be filed when it 
reaches its place of final custody, and not when it first 
ecines to the hands of the officer of the Court (¢). | 

‘If any prisoner who shall be committed to any prison or 
gaol, and charged in execution for any debt or damages, 
or any costs, or sum or sums of money, or committed for 


(a) Re Young, Cross, 225. (b) Re Richarde, Cross, 256. 


(ec) Rule 10, 


(d) 1 & 2 Viet. c. 110, &, 39. See 12 & 13 Vict. o. 106, 8. 74. 
(e) Garlick v. Sangster, 9 Bing, 46; 2 M. & Scott, 68 


by the Act of 
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or by reason of any contempt of Court as therein men- 
tioned, shall not, within twenty-one days next after such 
prisoner shall be so committed or charged in execution as 
aforesaid, make satisfaction to the oréditor or creditors at 
whose suit such prisoner shall have been so committed 
or charged in execution for such debt, damages, costs, 
sum or sums of money, or to the person or persons 
entitled to the money for nonpayment of which such 
prisoner shall have been in contempt, or to the payment 
of which such prisoner would be liable in consequence or 
by reason of such contempt; then and in any of the said 
cases any such creditor or creditors, or person or persons 
entitled to such money as aforesaid, may apply by peti- 
tion in a summary way to the said Court for the Relief 
of Insolvent’ Debtors for an order vesting the real and 
personal estate and effects of such prisoner in the pro- 
visional assignee for the time being of the estates and 
effects of insolvent debtors in England, according to the 
provisions of the Act; and such petition shall be signed 
by the party or parties so applying; and in such petition 
shall be stated the time and place of the commitment or 
charge in execution of such prisoner at the suit of the, 
party or parties. so applying, and the amount of the debt 
or sum of money for which such prisoner shall have: been 
80 committed or charged in execution ; and such petition 
shall be supported by such evidence, by affidavit, or 
otherwise, of the truth of the matters therein stated, as 
the said Court shall think fit to require ; pnd the party 


oF parties presenting such petition shall thereby state 
that he or.they is or are desirous that such prisoner ’ 
should be ordered to file a schedule’ of his property, 


according to the provisions of the Act, and should there-. 
upon be brought up before the said Court, to be dealt 
with according to the provisions of the:Aet; and such 
petition and the evidence in support thereof shall forth- 


_ With be filed in the said Court ; and,the said Court shall, 


and may require such prisoner to tlle his schedule, and 


_ Shall and may cause such prisoner to be brought up to 


be dealt with according to the Act, and all things tu be 
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done thereupon or preparatory thereto as in other cases 
according to the Act (/). 

It is stated in a recent work (g) “the County Cotrts 
have no jurisdiction of these petitions by creditors ; their 
jurisdiction by\stat. 10 & 11 Vict. c. 102, s. 10, is cop- 
fined to cases where an insolvent debtor in eustody peti- 
tions for his discharge.” 

It has been degided by Mr: Commissioner Law, that a 
country case in which an insolvent has filed his schedule 
on a creditor's petition, is to be referred to and heard by 
the County Court (h). 


Of the Vesting Order. 


Prisoner's Upon the filing of such\petition by such prisoner, or on 
qestate and the filing of such petition\by such creditor or creditors 
pone. as aforesaid, and the evidénce in support thereof, as 
pk ke, the case may be, it shall be lawful for the said Cowt 
not paww | for the Relief of Insolvent Debtors, and such Court is 
p= bl authorised and required, to orderthat all the real and 
on to personal estate and effects of such prisoner, both within 
in this realm and abroad, except the wearing apparel, 
vistonal py Bedding, and other such necessaries of such person and 
oie of i his family, and the working tools and implements of such 
_ prisoner, not exceeding in*Mhe Whole the value of twenty 
pounds, and all the future estate, right, title, interest, 

and trust of such prisonér in or to any real and personal 

estate and effects within this realm or abroad which such 
prisoner may purchase, or which may revert, descend, 

be devised or bequeathed, or come to him, before he shall 

become entitled to his final discharge in pursyance of 

the Act, according to the adjudication made in that 

behalf; or in case such prisoner shall obtain his full 
discharge from custody without any adjudication being 

made by the said Court, then before such prisoner shall 

” 


(f) 1 & 2 Vict. ¢. 110 5, 36. ; 
(g) Archbold’s Pr. of the New County Courts, p. 245, 6th ed. 
(h) Re Race, 27 Law T. R..88. 


‘ 
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be so fully discharged from custody; and all debts due 
or growing due to such prisoner, or to be due to him or 
her before such discharge as aforesaid, shall be vested in 
the provisional assignee for the time being of the estate 
and effects of insolvent debtors in England, and such 
order shall be entered of record in the same Court, and 
such notice thereof shall be published as the said Court 
shall direct ; and such order when so made shall, without 
any conveyance or. assignment, vest all the real and 
personal estate and effects of such prisoner, and all such 
future real and personal estate and effects as aforesaid, 
of every nature and kind whatsoever, and all such debts 
as aforesaid, in the said provisional assignee: Provided 
always, that in case the petition of any such prisoner 
shall be dismissed by the said Court, suck vesting order 
made in pursuance of such petition shall from and after 
such dismission be null and void to all intents and 
purposes (i). 

If a vesting order has been made on a prisoner's 
petition, his discharge by the default of the detaining 
ereditor, without any adjudication being made, does not 
of itself render void the vesting order (k). 

In case any such vesting order as aforesaid shall 
become null and void by the dismjssion of the prisoner's 
petition, all the acts theretofore done by the said provi- 
sional assignee, or any person or persons acting under his 
authority, according to the provisions of the Act, shall 
be good and valid; and no action or suit shall be com- 
menced against such provisional assignee, nor against 
any person’ duly acting under his authority, except to 
recover any property, estate, money, or effects of such 


_ prisoner detained after an order made by the said Court 


for the delivery thereof, and demand made thereupon (I). 
But when such vesting order shall have been made on 
the petition of.a creditor as aforesaid, the Court may if it 
shall seem just and right, but not without proof made to 


1& 2 Vict, o, 110, s. 37. 
) Kernot v. Pittis, 2 BE. & B. 421; 17 Jur. 985, 23 L, J., Q. B32. 
( 1 & 2 Viet, c. 110, 8, 37. 


¢ 


844 PROCEEDINGS UNDER INSOLVENT DEBTORS’ ACT. 


the satisfaction of the Court of the consent of the peti- 
tioning creditor, make order declaring such vesting order 
to be null and void, and the same shall thereupon be null 
and void to all intents and purposes (m). 

No prisoner whose estate shall by an order under the 
Act have been vested in the said provisional assignee 
forwantof shall, after the making of such order, be discharged out 
frewelng of custody, as to any action, suit or process for or con- 
pl cerning any debt, sum of money, damages or claim, witli 

respect to which an adjudication can, under the provision 
of the Act, be made by or by virtue of any supersedeas, 
judgment of non-pros or judgment, as in the case of a 
nonsuit, for want of the plaintiff or plaintiffs in such 
action, suit of process proceeding therein (n). 

The provisional assignee of the said Court for the 
take pos- Relief of Insolvent Debtors may take possession him- 
session of self, or by means of a messenger of the said Court, or 
&e., vested other person or persons appointed by him, of all the real 
pd and personal estate and effects of every such prisoner, 
=o vested in such provisional’ assignee by virtue of any such 
order as aforesaid ; and if the said Court shall so order, 
may sell or otherwise dispose of such goods, chattels, 
paying the and personal estate, or any part thereof; and of the real 
outof estate of such prisoner, according to the provisions there- 
proceeds; inafter made with regurd to the sale of such real estate, 

and out of the proceeds of such real and personal estate 
to defray, in the first place, all such. costs and expenses 
of taking possession or of seizing and selling the same, 
as shall be allowed by the said Court, and to account for 
the produce of such sale or disposition to the said 
Court (0). 
to sue in The provisional.assignee may sue in his own name, if 
name, if the said Court shall so order, for the recovering, obtaining, 
the Court and enforcing of any-estates, debts, effects, or rights of 
directs, any such prisoner ; and all and every the real and personal 
Property estate, money, and effects vested in or possessed by such 


Prisoner 
not to be 


him oo provisional assignee by virtue of such order as aforesaid, 
to his sue- ‘ 

ceasor in (m) 1 & 2 Vict. . 110, «. 37. (n) 1 & 2 Viet. c. 110, 41. 
office. (0) 1 & 2 Viet. c, 119, 8. 42. 


“as 


‘for the Relief of Insolvent Debtors, all the acts done 
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shall not remain in him if he shall resign or be removed 
from his office, nor in his heirs, éxecutors, or adminis- 
trators in case of his death, but shall in every such case 
go to and be. vested in his successor in office appointed 
by the said Court as aforesaid (p). 

The provisional assignee shall in each case, after Provisional 
vesting order made, sell all goods, chattels, and personal —s 


sell pro- 


~ estate of the prisoner, of which such provisional assignee Perty, and 


account, 


shall take possession according to the statute ; and shall 
account for the producé to the Court (q). 

The Court for the Relief of Insolvent Debtors may Court may 
order and direct such provisional assignee, or such assignée pe wlll 
or assignees as are after mentioned, to pay té any such to prisoner 
prisoner, out of his or her estate and effects, such allow- — 
ance for his or her support and maintenance during such ™¢ or 
prisoner's imprisonment, and previous to the adjudication sce 
in the matter of his petition, or for the expense of making **¢™! 
out and filing his schedule, as to the said Court shall 
seem reasonable and fit (r). . 

Tn case any prisoner, as to whose estate and effects any Where 
such vesting order as aforesaid shall have been made, oo . 
shall by the consent or default of his detaining creditor out of 3 
or creditors be discharged out of custody without any pee y 
adjudication being made in that behalf by the said Court a 

Aa, 
before such discharge by the said provisional assignee, 
or other assignee or assignees appointed’as after provided, 
or other person or persons acting under his or their 
authority, according to the provisions of this Act, shall 
be good and valid; and that in such case, Or in case such No action 
vesting order as aforesaid shall be avoided by any fiat in {° 7 
bankruptey thereafter issuing against such prisoner, as pr 
provided by the 40th section of the Act, no action or suit — 
shall be commenced against such provisional assignee, or ™&t is 
against any assignee or assignees appointed under this eae 
Act, nor against any person duly acting under his or their f 
wuthority, except to recover any property, estate, money, 


. W effects of such prisoner, detained after an order made 


() 1&2 Vict. c. 110,942, (9) Rule 26. (r) 1 & 2 Viet. c. 110, 8. 43. 


a 


oe 


mak 


5 
r 


PROCEEDINGS UNDER INSOLVENT DEBTORS’ ACT. 


by the said Court for the delivery thereof, and dematl 
made thereupon (8). 


Of the Prisoner's Schedule. . 


. After order The Act 1 & 2 Vict. c. 110, s, 69, enacts, that every pri- 
nl soner whose estate shall, by an order to be made under 
inathe Act, be vested in the provisional assignee of the 


~ said Court for the Relief of Insolvent Debtors (whether | 


upon his own petition or on the petition of any such 
creditor as aforesaid), @hall within the space of four- 
teen days next after such order shall have been made, or 
next after notice in writing of such order having been 
made shall have been given to him, in case such order 
shall not have been made on his own petition, or within 
such further time as the said Court shall think reasonable, 
deliver into the said Court a schedule, containing a full 
and fair description of such prisoner, as to his name or 
names, trade or trades, profession or professions, together 
with the last usual place of abode of such prisoner, and 


the place or places where he has resided during the time 


when his debts were contracted ;—and also a full and 
true description of all debts due or growing due from 
such prisoner at the time of making such order, and of all 
and any person and persons to whom such prisoner shall 
be indebted, or who to his knowledge or belief shall claim 
to be his creditors, together with the nature and amount 
of such debts and claims respectively, distinguishing such 
as shall be admitted from such as shall be disputed by 


such prisoner ;—and also a full, true, and perfect account « 


of all :the estate and effects of such prisoner, real and 
personal, in possession, reversion, remainder, or expec 
tency; and also of all places of benefit or advantage held 
by such prisoner, whether the emoluments of the same 
arise from fixed salaries or from fees, or otherwise;—and 
also of all pensions or allowances of the said prisoner, 
possession or reversion, or held by any other person of 
persons for or on behalf of the said prisoner, of of and 
from which the said prisoner derives or may derive «ny 


(8) 1 & 2 Viet, ©. 110, « 44. 
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manner of benefit or advantage ;—and also of all rights 
and powers of any nature and kind whatsoever, which 
such prisoner, or any other person or persons in trust for 


such prisoner, or for his use, benefit or advantage, in any , 


manner whatsoever, shall be seised or possessed of, or 
interested in or entitled unto, or which such prisoner, or 


* any other person or persons in trust for him, or for his: 


benefit, shall have any power to dispose of, charge or 
exercise for the benefit or advantage of such prisoner ;— 
together with a full, true, and perfect account of all the 
debts at the time of making such order due or growing 
due to such prisoner, or to any person or persons in trust 
for him, or for his benefit or advantage, either solely or 
jointly with any other person or persons, and the names 
and places of abode of the several persons from whom 
such debts shall be due or growing due, and of the 
witnesses who can prove such debts, so far as such 
prisoner can set forth the same;—and the said schedule 
shall also contain a balance sheet of so much of the 
receipts and expenditures of such prisoner, and of the 
items composing the same, as shall be at any time 
required by the said Court in that behalf ;—and also 
shall fully and truly describe the wearing apparel, bed- 
ding and other necessaries of such prisoner, and his or 
her family, and the working tools and implements of such 
prisoner, not exceeding in the whole the value of twenty 
pounds, which may be excepted by such prisoner from the 
operation of the Act, together with the values of such 


excepted articles respectively ;—and the said schedule schedule to 
shall be subscribed by such prisoner, and shall forthwith fled 


be filed in the said Court, together with all books, papers, 
deeds, and wrjfings in any way relating to such prisoner's 
estate or effects, in his or her possession, or under his or 
her custody or control. 


Every prisoner shall with his schedule file a general General 
balance sheet in form prepared by the Court, of his — 


receipts and expenditures from the date of the earliest 
debt in his schedule up to the time of signing his petition, 
if the prisoner petitioned ; up to the time of signing his 


and papers, 
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schedule if a creditor petitioned, including all property of 
every kind, with description of the same, which he may 
have had at any time during that period ; together with 
the time when, persons to whom, and consideration for 
which any past thereof shall have been disposed or parted 
with by him; and that in the said general balance sheet 
reference may be made for the particulars of any matter 
to the special balance sheet contained in the schedule; 
but that in the schedule reference may not be made to 
such general balance ‘sheet ; and that the prisoner shall 
also state in the said general balance sheet the cause of 
his or her present insolvency ; and the amount of debts, 
if any, still due by him under any prior insolvency or 
bankruptcy (r). 

Signing Every schedule and balance sheet and every amend- 

sa ment thereto, shall be read over to the prisoner by or in 

balance the presence of the attorney named in the retainer, before 

— such prisoner shall sign the same ; and the balance sheet, 
and every side of every sheet of the schedule and of any 
amendment thereof, shall be signed by the prisoner ; and 
such signature shall be attested by the said attorney, and 
not by any clerk, and such reading over, signatures, and 
attestation shall be verified by the affidavit of such attorney 
to be filed with the schedule ; for preparing and swearing 
which affidavit no charge shall be made :— 

Provided that in case of the illness of such attorney, 
or of his absence from London or the place where he 
practises, the matters aforesaid, whether concerning the 
petition or the schedule, may be done by some other 
attorney of the Court; in which case the cause thereof 
shall be stated in each attestation and also in such 
affidavit as aforesaid (s). 

Applica Every application to the Court for leave to file schedule 
are after the expiration of fourteen days from the filing of 
Schedule. the prisoner's petition or from notice to file schedule on 
creditor's petition (as the case may be) shall be supported 
by the affidavit of the prisoner, in form prepared by the 
Court, in which shall be stated the cause of not having 


(r) Rule 14 4s) Rule 15. 
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filed such schedule in due time ; and if the said prisoner 
shall have filed his petition without a special application 
to the Court, the said affidavit shall also contain such 
statement concerning the arrest, commitment, and pro- 
perty of the. prisoner as is required in an affidavit made 
on application for leave to file petition (t). 

The omission of a creditor in the schedule, if verified omission 

by affidavit, is a sufficient ground for the Court to order °f ‘ts im 
i : : schedule. 

an adjournment for the purpoge of inserting the name of 

such creditor, and of serving him with notice of the 

hearing (u). Where an insolvent wilfully omits a debt in 

his schedule, the petition will be dismissed, although the 

ereditor omitted does not desire to offer any opposition (x). 

All persons who are creditors of an insolvent debtor at 
the tinie his petition for discharge is filed in the Insolvent 
Debtors’ Court, are entitled, taking proper steps for that 
purpose, to participate in his estate, whether the same have 
or havenot been inserted by the insolvent in his schedule (y). 

‘A party who has given in a schedule on oath of all his 
debts and credits to the Insolvent Debtors’ Court, cannot 
afterwards claim a debt not there stated (2). 

Under the 1 Geo. 4, c. 119, s. 50 (nearly corresponding 
in terms with the 69 sect. 1 & 2 Vict. c. 110), where an 
insolvent contracted for goods with A», the agent for a 
company, and after giving him two promissory notes for 
the debt, amounting to 82. 2s. 6d., took the benefit of 
the Act, without describing the company as his creditors, 
and stating the debt to be only 82l. It was held, that his 
discharge was an answer to the action by the company, 
upon the promissory notes (a). ; 

So where an insolvent in his schedule. stated that A. 
held his acceptance, and A. had in fact indorsed it to B., 
but unknown to the insolvent, it was held, that the de- 
scription was sufficient (b). 


@® Rule 16. See rule 11, anie, p. 336, u) Re Arn @ 248 
(@) Re Pain, 1 Bank & Ins. 250. (y) Borst, Dann, ry eh 
® v. Downes, 4 C. & P. 330; 1 M. & Rob. 113. 

a” v. Drew, 6D. & R. 764 4B. & 0. 15; Hoyles y, Blove, 14 M. 


Reeves v. Lambert, 4 B. , g 4 rn " ss . 
fen ss ’ &C. 214; Nigs v. Nicholaon, 2 C. & P. 120: 


: of bills of 
«| @xchange. 
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And if an insolvent state a bill in his schedule as drawn 
by himself on M., whereas it was drawn by M. on him, if 
the jury are satisfied that the same bill was meant, and 
the misdeserfption was by mistake, it isa good discharge (c). 
Where a creditor authorises his debtor to omit any state- 
ment of hig debt in the schedule, he cannot take advantage 
of such omission, and the discharge will be a bar to any 
action (d). A party on taking the benefit of the Insolvent 
Act, swore that certain goods described in her schedule, 


belonged to the creditors of her deceased husband, but — 


afterwards brought an action. to recover them, claiming 
them as herown. It was held, that the fact of her so 
swearing, and afterwards setting up a right to the goods in 
herself, was an inconsistency for the consideration of the 
jury, but that such oath did not estop her from asserting 


“her claim (e).’ 
The defendant gave his bill of exchange to A. for’. 


261. 7s. 6d. A. indorsed the bill to the plaintiff without 
the defendant's knowledge. A. died, the defendant became 
insolvent, and in his schedule described the bill as 30/. 
bill due to the representatives of A. (stating who they 


. Were) ; the plaintiffs liad notice of the insolvency and all 


the other facts. It was held, that'the bill was misdescribed 
in the schedule, and notwithstanding the insolvent de- 
fendant meant to give an account to every one that he 
supposed to be creditors to him at the time, he was still 
liable after his discharge under the Insolvent Act upon 
that schedule to pay amount of the bill of exchange 
so misdeseribed (/). 

The defendant, being indebted to the plaintiffs, became 
insolvent, and obtained his discharge under 1 & 2 Vict. 
©. 110. In the list of creditors in his schedule he de- 


' seribed the plaintiffs as bankers, 82, Clement's Lane, 


() Nias v. Nicholson, 20. & P. 120; 1R. & M. 8 “G. is y. 
J aoe ; " - 22, S.C. See Jervis v 
Carpenter v. White, 8 Moore, 231. : 
.—— v. White, 1 Tyr, & G. 110; see: Hurd vy. Foster, 9 Dowl. 
4 Kemp ¥+ Hurry, 2 L, T. 190; 11 Exch. 47; see Jackson v. Chichester , 


nm 
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City, their right address being 32, Abchurch Lane, City, 

_ and notice of the hearing of the petition was directed to 
Clement's Lane, but was served at Abchurch Lane, but — 
"the plaintiffs denied having received it ; the Court held, 
that the description was sufficient, and that the defendant 

_ was discharged from the debt (9). 

. Toa declaration by an indorsee of a promissory note 
for 10001., made by the defendant, payable to one John’ 
Jackson Lee, the defendant pleaded his discharge ander 
L! 1 & 2 Vict. c. 110. The entry in the defendant's schedule 


by which it was sought to support this plea, was “ James 
_ Téekson Lee, of, &c., 10001. the amount of my bond given 
_ by me.to this oreditor for 7251., money lent, de.” The 
_ name of the plaintiff who,¢ldimed as indorsee of the note 
_ did not appear in the schedule at all. It was held not a 
sufficient description of jthe debt, to sustain the plea (}). 
-__A,, an insolvent debtor, in his schedule, stated that he 
_ .had given his acceptance to B.,,who was the drawer of a 
: bill, but A. did not mention the name of the indorsee in 
his schedule. It was held, that if he did not know the * 
bill to have been indorsed, this would be a bar to an 
action ; but that if the insolvent had been told that the 
bill was in the hands of the indorsee,-the insolvent would 
be still liable, although the jury might think he had for- 
gotten what he had been told, and that his attorney had 
_ made inquiries as to who held the bill, with a view of 
_ putting such holder's name into.the schedule (i). A rule 
 toset.aside the verdict was refused (k). If an insolvent 
_ debtor knew, at the time of filing his schedule, that a 
_ bill of exchange had been indorsed to a particular person 
_ some time before, he is bound to give notice to that per- 
son, although ‘he cannot tell whether or not he continues 
__. to be holder at the time of filing the schedule (J). 
Where in an action against the insolvent upon bills 


“Qe v. Thompson, 26 L, J., ©. P. 5B; see Kemp v. Hurry, 11 
; (h) Finney v. Lord Brownlow Cecil, 1 Scott, N. & 117} see Hoyle v. 
lore, 14 M&W. 387. : i “i 
= Lewis ¥. Mason, 4 C. & P. 322. - & Ia. 

e Pugh v. Hookham, 5 C. & P, 376; woe Sharpe vi Gye, 4 C, & P. 311. 
¥ ; ; 

g 


mt | 
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F 
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" tiff asa creditor in his schedule, but by mistake and — 


drawn by him, it appears that his description of the plain- 
tiff's debt in his schedule is insufficient, the defendant will 
remain liable on the bills nowithstanding his discharge (m). 

_ Im case a debt of, or claim upon,-or balance ‘due from 
the prisoner shall happen ‘to be specified in his schedule 
so sworn to as aforesaid at an amount which is not 
“exactly the actual amount thereof, without any culpable 


‘ negligence or fraud, or evil: intention on the part of 


suéh prisoner; then and in such case the said prisoner 
’ shall be entitled to all and every benefit and protection of 
the Act; and the creditor in that behalf shall be entitletl 
to the benefit of all the provisidns made for creditors by the 
Act, in respect of the actual amount of such debt, claim 
or balance, and neither more nor less than the same, to 
all intents and prdpeten, euch caver in Wie sald echedule 
notwithstanding (n). 

The object of the above section is, to cure a mere 
inaceuracy in the amount, of the debt inserted in the 
schedule. The defendant was indebted to the plaintiff in 
two separate sums. On obtaining his dischhrge under the 
Insolvent Debtors’ Act, he inserted in his schedule one of 
the debts only. It was held, that he was not released from 
the other debt (0). . 

The defendant, an insolvent debtor, inserted the plain- 


without fraud, stated the debi to be 3/., whereas in fact it 
was 71. It was held, that, inasmuch as the creditor 
was thereby deprived of the benefit of the notice to be 
given to creditors for 51. and upwards, under the 7/st 
section of the Act; this was not a case within the protec- 
tion of the 93rd section, and the defendant's discharge 
under the Act was no bar to an action for this debt (p). 
It was questioned whether an insolvent is discharged from 


a debt where the description of his creditor, as inserted 


mislead (q). If the sum specified, instead of not being 
_ exactly the true amount, is less than half the amount, or 
 ismuch below 5l., and the real debt above it, and the dif- 
ference is so great that it removes the creditor from a 
 ¢lass entitled to special notice to one not entitled, the 


statute will not permit the adjudication to operate as a 
discharge, although there may be no fraud, culpable negli- 
gence, or evil intention (7). 


The Court requires that the balance-sheet of receipts Special 
and expenditures shall in no case begin later than four | ya 


calendar months before the prisoner's last commitment “* 
to custody : 
That, if he was before that time arrested in any suit 


_ which is still continued, it shall begin not later than the 


time of such arrest : 

Thas, if before those periods but since the commence- 
ment of his present embarrassments, any property has 
gone away from him by sale, assignment, mortgage, dis- 
tress, execution, or any means other than the ordinary 


% _ course of trade, the account shall commence so as to 


include all such transactions : 

That the blanks in the description of the debtor side 
of the acdount shall be filled with a date early enough for 
compliance with the above directions : 

That the specific appropriation of each sum received 
shall be separately shown, where the case admits of it ; 

That the date of each item in the ‘account shall be 


given, by stating the day as well as the year, where the 
- game can be ascertained : 


* That money and other property, which was in posses- 
sion of the prisoner or his family, or of any other person 
for his or their benefit at the time when he was last taken 
into custody, shall in all cases be made a specific item or 
items in the account (s). 


Tn case any prisoner whose estate shall, by an order Persons 
under the Act, have been vested in the said provisional pcr 
assignee, shall, with intent tb defraud the creditors or =a 
See Lambert v. Hale, 9 Car. & P. 506. 


See Maile v. 2D, & L, 964. : 
Dieaicos Se So balance sheet. 


AA 


in the schedule, although not fraudulent, is: calculated to 


2 Vik oa, 98 


BE ¥. May, 6 Bxch. 707 ; 20 L. J., Bxch. 414, : 
Scott, 349. - See Leonard v. Baker; 15 M. & W 202; . ‘a Borie 


“G) Hoge. Blore, 14 M. & W. 387. 


| General Post Office in London ‘sllesiaihie aiid 
such parish, exceeds twenty miles, the Insolvent Court 
in London has no jurisdiction (y). 
The circuits of the Commissioners of the Insolvent Reference 
Debtors’ Court were abolished from the 15th of Septem- =. 
_ ber, 1847, and if thereafter any insolvent debtor in gaol, Court. 
-gituated elsewhere than in the restricted jurisdiction 
above menticaed, shall petition under any Insolvent Act, 
the Insolvent Debtors’ Court, or some Commissioner 
_ thereof shall forthwith, after the schedule of such prisoner 
. ghall have been duly filed, make an order referring such 
os . " $ petition for hearing to the County Court within the 
any period of time not exceeding three district of which such insolvent debtor is in custody, and 


+a - -  ghall transmit such petition and schedule to such Court 
insolvent, who wilfully and fraudulently obits sums for hearing seaatians (2). 
money from his special balance-sheet, is not guilty of Upon such petition and schedule being se transmitted, 
bl angen under the above section, which only a the Judge of the County Court shall appoint a time and 
applies . cases where the omission would affect the + place for such prisoner to be t up before such 
interest creditors, and not where itis an omission Coart, and cause the usual notices to: be given (a). 
of money received and subsequently expended by the 
insolvent (u). * 
| . ’ Order for Hearing, 
Seer. 3.—Of the Hearing —Opposition to Prisoner's DU Gieait No. 
Discharge, and Adjudication. = Pursuant to the several’ Acts for the Relief of Insolvent Debtors 
Of the Hearing le ' ‘ ae \ holden at 
 Lamit of The jurisdiction of the Court for the Relief of Insol- aT a f 4 schedule of bas 
petition. vent ( Debtors and the Commissioners thereof is now —— * 
fo vaereng to insolvents who shall have resided for six m3 . te tho ust of 
calendar months next immediately preceding the time of z pom pos 
- filing the petition within any parish, the distance whereof, he in 
as measured by the nearest highway from the (General 
Post Office in London to the parish church of such 
parish, shall not exceed the distance of twenty miles(z). 
Where an insolvent resides within'a parish, the distance 
whereof, as measured by the nearest highway from the in the ssid County, on 
: i next, at the hour of 
(¢) 1 & 2 Viet. ©. 110, ». 99. 
, (y) Re Holdem 1 Bonk. & Tne, 216. 
o whi Van _—. . ) _— 102 10,08 amt, p, 880. 
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"shall be detained in custody, or the attorney or agent 
_ of such creditor or creditors, and to the other creditors 
gamed in the schedule of such prisoner, and resident 


1.apttt 
H 


Hi 
i 


u 


Tn every case to be heard by a Judge of the County 
Court, in which there shall have been any property in the 
possession or under the control of the prisoner to be 
given up to the provisional assignee, there shall be 
obtained and produced at the hearing a certificate from 
the provisional assignee, or other sufficient voucher, that 
such property has been duly given up or accounted 
for (b), 

The Court for the Relief of Insolvent Debtors shall 
cause notice of the making of every vesting order, and 
the filing of every such schedule, and of the time and 
place appointed for such prisoner to be brought up, to 
be given, by such means as the Court shall direct, to the 
creditor or creditors at whose suit any such prisoner 


(6) Rule 27, 


n" 


a 

a #3 
id 
ie 


_ within the United Kingdom, and whose debts shall 


amount to the sum of 5/., and to be inserted in the 
London Gazette, and also, if the said Court shall think 
fit, in the Edinburgh and Dublin Gazettes, or either 


- of them, and also in such other newspaper or newspapers 


as the said Court shall direct (c). 

The above sectigp is directory to the Court for 
Relief of Insolvent Debtorsyand the compliance with 
these directions is not a condition precedent to the insol- 


: _ vent's discharge (d). 
By the rules of the Insolvent Debtors’ Court notice Notices. 


of the making of the vesting order, and filing of schedule, 
and of the time and place appointed for the prisoner to 
be brought up, shall be given to the creditors and persons 
claiming to be creditors, whether such debts are ad- 
mitted or disputed in the schedule, in the following 
manner: — ’ 


1. In all cases by personal service of a copy of the Personal 
order for hearing, made fourteen days at least before the “"* 


day of hearing, upon every detaining creditor and every 
ereditor for 51. or more, resident or carrying on business 
in London, or within ten miles thereof: also upon the 
attorney or agent (resident as aforesaid) of every detaining 


‘i _ ereditor suing by attorney. 


' The delivery of the copy to the wife, son, daughter, 
clerk, or servant of the party, at the usual place of abode 
or business of such party ; or, where the party is assignee 
of a bankrupt, to the solicitor of such assignee, or his 
clerk or servant, at the usual place of: busitiess of such - 
Solicitor, shall be deemed equivalent to personal service. 


| &. In all cases, by sending sixteen days at least before Lotter 
the day of hearing, a copy of the order for hearing by thie “*"'™ 


general post, rightly and methodically addressed,’ and 


_ with the proper post town thereon, to every detaining 


‘ 


{@) 1 & 2 Vict. o 110, s. 71. (d) Read v. Croft, 6 Seott, 774. 


a 


service of 
notices. 


ereditor and every creditor for five pounds or more, 
resident in England, elsewhere than as above mentioned, 
or in Scotland or Ireland ; and to the attorney or agent 
(resident more than ten miles from London) of every 
detaining creditor suing by attorney ; or by such personal 
service as is above mentioned made upon any such 
wees 

8. In all cases, by advertisement published in the 
London Gazette fourteen days at least before the da 
of hearing. 
_ 4 Tn casés where the prisoner is described in the 
sehedule as having resided in Scotland or Ireland, also in 
eases where four or more of the creditors of the prisoner 
are resident in Scotland or Ireland, by adv¥ertisement 
ene Merten digs tb bast tates Ge dap of bane 

as or Dublin Gazette, as the case 

may 


5. In.all cases where the prisoner is described in the 
schedule as having resided in some county in England 
other than London, Middlesex and Surrey, by advertise- 
ment pyblished eleven days at least before the day of 
hearing in some usually circulated in the 
neighbourhood of the prisoner's last usual place of resi- 
dence in such county. This rule applies to each such 
county, if more than one in the description. 

6. In cases to be heard before a Judge of the County 
Court, by advertisement published eleven days ‘at least 
ee ae healt ie deme someynper mon 
usually circulated in co or 
ge a png gy unty or place where the case 

8. Where at the hearing notices shall appear to have 
been served on any creditor not in sufficient time, and 
any other or further hearing of the case shall be appointed 


‘for that or any other cause at a subsequent time, notice 


of such last-mentioned appointment shall be given to the 
said creditor in such time as will, together with the time 
of giving the former notice, complete the regular period 
of fourteen or sixteen days, as the case may be; which 
being done, such creditor shall be deemed to have had 


q 


vy 
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due notice: provided that such second notice shall in no 


"ease be effectual, if served less than five days before the 
f 


@ay of hearing in cases requiring personal service, and 
six days in case of services by the post ;:nor unless the 
prisoner shall consent to waive notice of opposition to be 
made at such hearing; and that notice for the original 
hearing shall be of no effect, if served less than seven and, 
nine days in such cases respectively. 

® Where the service has been defective, and — the Creditor 
creditor shall appear against the prisoner at the hearing, — 
he shall be deemed to have had due notice, unless ‘the aye — 


i esait, shall otherwise direct () 


1. No proof is required at the hearing of advertisement London 
in the London Gazette, which is ordered to be inserted i 


always by the officer of the Court, and by no other 


2. Proof of all other advertisements shall be made by News. 
production of the Gazette or newspaper in which the same — 


were published. : 


3. of all s¢fvices, whether personal or by post, Services. 
shall be made by affidavit, to the satisfaction of the Judge 


a of the County Court. 


4. All personal services in London, and within ten miles Messenger 
thereof shall be made by the messengers of the Court, sia 
who shall make affidavit of the same. 

6. All services by the post shall be made by the mes- Affidavits © 
sengers of the Court, who shall make affidavit of the Ycv't te 


same (/), _ 


* Affidavit of Service of Notices, to be made by Bailiff 
In the County Court of ® holden at 
In the matter of the petition of 

& prisoner in i a 

‘ make oath and nay, that I did serve 

of the order of Court hereunto annexed on 
day of before the hour of ' 

inthe afternoon of the same day, by pytting such cop 


(¢) Rale 20, ss. 1—6, 8, 9. (f) Rule 21, #8. 125.» 


7. All such affidavits and advertisements ‘as aforesaid 
{excepting those in the London Gazette) shall be lodged 
between the hours of twelve and four, two days before the 
day notified in the London Gazette for the hearing (9) 
The Judge of the County Court in the matter of every 


: io _ such petition so referred and transmitted for hearing by 


the Saag mi Court, shall have power to issue a 
warrant or directed to the governor, keeper, or gaoler 
of any gaol, directing him to bring the insolvent Gian 
the County Court on the day appointed for the hearing of 
his petition, or at any adjourned sitting held in the matter 
of his petition, and every such governor, keeper, or gaoler 
shall obey such warrant, and every such Court may order 
the expense attending the bringing up of every such 
insolvent to be paid by the provisional assignee out of the 
_ estate and effects of such insolvent, or if there be no 
, estate, or the same’ be insufficient for such purpose, out 
of the interest and profits arising from any government 
securities upon which any unclaimed money produced by 
'», ¢ the estates and effects of insolvent debtors may be 
‘ invested (h). , ” 


Warrant to Gaoler to bring up the Insolvent. 


Circuit No. : 
Pursuant to the several Acts for the Relief of Insolvent Debtors 


‘ in England. 
| Tnsolvent debtors ordered to be heard at the County Court of 


(g) Rule 21, 7. (A) 10 & 11 Vict. ¢. 102, ». 10. 


The County Court of 
on the 


holden at 
day of 185 


It is ordered, that you shall bring the several prisoners whose 


"ames are above mentioned, if in your custody, before the Judge 


4 


said County Count, on the day of 

hour of in the morning precisely, at 

town of and at all times during the 
such Court, according to any adjournment made’ by 
said Judge, in order that the prisoners whose schedules have 
referred and transmitted thereto for hearing may be severally 
according to the provisions of the said Acts : whether 


ber eee 
a RE 


on application for discharge on recognisance of sureties, or on the 


% 


the hearings shall be adjourned. 


-_ Oireuit No. 


| hearing of their petitions and schedules, and for so doing this 


be sufficient warrant. Also that you shall then and 


prisoners as have been discharged from your 
upon taking the recognisance of sureties for them to appear 


at the said time and place : also on each succeeding day to which 


By the Conrt. - 


“If any prisoner, whose estate shall have been vested in 


 ‘& provisional assignee, or ‘any other prisoner, shall be a 


necessary and material witness in any matter pending in 


i _ the Court, the Judge of the County Court, may order any 
"such prisoner to be brought before such Judge as ofte 
as shall be requisite (i). 


Order to. bring up a Prisoner as Witness. 


Pursuant to the Acts for the Relief of Insolvent Debtors in 
England. 


(@) 1 & 2 Vict. c, 110, s. 27. 
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all cther things set aside aud ceasing every excuse you and every 
of you be and appear in your proper persons before our Judge of 
the Cornty Court of holden at at 
in aforesaid, on the 

of by of the clock in the noon 

of the same day, and from day to day z>til the matter is heard, 
to testify the truth according to your knowledge in the matter of 
_ the insolvency of of whose estate and effects vesting 
order has been made in the Court for the Relief of Insolvent 
Debtors, pursuant to the statute in that case made and provided 
(and that you bring with you and produce at the time and place 
aforesaid Gis ‘) and this you nor any of you shall in 
no-wise omit under the penalty of every of you of one hundred 
pounds, 


Bs 


FE 
as 


Witness Esquire, Judge of the said County Court, 
day of in the year of our reign. 


i 


Registrar. 


ut 
Fee 


The petitions and schedules, and the bookg and papers Inspection 
filed therewith, shall be produced by the proper officer ¥"™*™"* 
for inspection and examination, until the last day of 
entering opposition, between the hours of ten and three ; 
notice to produce books or papers in Court must 
be given to the officer having the custody thereof on 
any day previous to the day on which they are to be 
produced (j). 

All papers anne&ed to any affidavit, and referred to in Affidavits 
the same, shall be marked as exhibited by the Commis- “iit, 
sioner or other person before whom such affidavit shall 
be sworn (k). 

The Judge of the County Court to which any such Powers of 
petition shall be so referred and transmitted shall have ’"“* 
and possess the same power and authority with respect.to 
Ft _ every such petition, and shall make all such orders, give 
nesses must be tendered to them on the service of | all such directions, and do all such matters and things 
the subpoena. * he requisite for the discharging or remanding of such pri- 

: i is soner, and otherwise respecting such prisoner, his 

Subpeena to Witness. BE schedule, creditors, and assignees, as the said Court for 

RE EE oe OR the Relief of Insolvent Debtors or any Corhmissioner 

Gin <ot iedeah, Geen P Pea ong Ps =n thereof might make, give, or do in the matters of peti- 
greeting, we command you and every of you that 


\ 


(j) Rule 23, | () Rule 24. 


: ie 


tions heard before such Court or Commissioner under 
such Acts (0). 


- In case the Judge of the County Court shall entertain | 


any doubt touching any matter, alleged against such 
prisoner at the hearing, to prevent his or her discharge, 
or otherwise touching the schedule or the examination of 
such prisoner, or it shall appear that amendment is 
necessary to be made of such schedule, or im case such 
prisoner shall refuse to be sworn, or shall not answer 
upon oath to the satisfaction of the said Court, the said 
Court may adjourn the hearing and examination of such 
prisoner, and of witnesses thereupon, to some future 
sitting of such Court. In every such case, such prisoner 
shall upon such adjournment remain in custody, and shall 
be again brought up, and such hearing and examination 
be further proceeded in, as often as to the Court shall 
seem fit: provided always, that when any such hearing 
shall be adjourned to some future County Court, the 


. Court shall, upon the application of such prisoner, to be 


made within such time as the Court shall direct, order 
the said prisoner to be brought up for hearing accord- 
ingly, and such notice thereof shall be given, and to such 
parties, as the Court shall direct (m). 


Order for Adjourned Hearing. 


Cirenit No, 
+ Pursuant to the several Acts for the Relief of Insolvent Debtors 


” ‘The County Court of 
Onthe 
In the matter of 


& prisoner in the gaolof — in the county of 

whose petition and schedule filed in the Court for Relief of 
Insolvent Debtors have been duly referred and transmitted 
to the said County Court pursuant to the statute in that 


_ holden at 
day of 185 . 


Whereas the said prisoner was brought before the Judge of the 


; 2) 10 & 11 Vict. o. 102, s. 10. 
‘m) 1 & 2 Viet. c. 110, 8. 72. 


_ and. such 


the Judge of the said County Court at 


day of ext, 

orning isely : and that the 

be then and there further heard 

said Judge of which such advertisement shall be published 
given and to such persons, as is prescribed 


By the Court, 


Taxes Norice.—1. If ‘any creditor intends to oppose the said 

's discharge, notice of such intention must. be given to the 

said prisoner in writing (which may be left at the gaol) two'clear 
days before the day of hearing above-mentioned, exclusive of 
Sunday, and exclusive both of the day of giving such notice and 
of the said day of hearing. 


2. But where notice for the original hearing has been defective, 
and a short notice is given for. the adjourned hearing under the 
rule of Court XX. 8 (ante, p. 358), such short notice will only 
be valid, upon condition that the prisoner waives his right to notice 
of opposition. 


3. Also creditors, whose opposition was commenced at the 
former hearing, are not required to give further notice of the 
same, 


4, The petition and schedule will be produced by the proper 
officer for inspection and examination at the office of the Court in 
between the hours of 11 and 3, on this notice being 
exhibited :—and copies of the petition and schedule, or such 
part thereof as shall be required, will be provided by the proper 
officer according to the Act 1 & 2 Vict. c, 110, sect. 105. 


N.B. Entrance to the office, in Portugal Street, Lincoln’s Inn 
Fields, ’ 


5. The duplicate of the petition* and schedule, and all books, 
papers, and writings filed therewith will be produced by the Clerk 
or Assistant Clerk of the said County Court, for inspection and 
examination at the office of the said County Court, at 
afcresaid, and copies of the petition and schedule, or such part 
thereof as shall be required, will be provided according to sect.: 
106 of the Act. 


» 


* (or office 
copy, ifa 
creditor's 
petition. ) 
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| fined, anch prisoner shall thereby be deprived of all 
» benefit of the Act (n). 

_ The last section making it imperative that a prisoner 
seeking a discharge shall: be in custody at the time of 
filing his petition and during all the proceedings thereon, 


ae yin a Gast oo 185 . . - ,precludes the Court from adjudicating upon the case of 

Tt an insolvent who was discharged by his detaining creditor 

_  Bxtamined with copies to be Bxhibited with | __ two days before the day fixed for the hearing of his case. 

a ny Serpe. L sapcsiaianl ive | It seems to be the practice of the Court to adjudicate 


notwithstanding a discharge, if not more than twenty- 
four hours have elapsed between the time of lodging the 
same and the period fixed for the hearing (0). 

An insolvent, who had filed a petition to be discharged 
out of custody on bail until the day of hearing, which 
was appointed for the 10th of February, was discharged 

by-the detaining creditor, and afterwards appeared to be 
heard in accordance with the bail-bond, it was held, that 
the Court had no power to adjudicate (p). 

After any order shall have been made under the Act 
directing any insolvent to be brought. up in order to be 
dealt with according to the provisions of the Act, the 
Judge of the County Court, if such Court shall think fit 
80 to do; and on such notice to the detaining creditor 
or creditors’ of such insolvent as the said Court shall 


have obtained an order to be brought up in order to be | deem proper, may direct such insolvent to be discharged 
diaih with aceseding to the peoviskes. dé ae Act ¥" shall out of custody, on his finding two sufficient sureties to 

aR ‘ : enter into a recognisance to the provisional assignee of 
appear to the satisfaction of the said Court, by the oath ae 


de efidents of 6 phirdeln “a r | _ the Insolvent Debtors’ Court in such sum as the County 
“seh yh Oe Speasery, an Court shall think fit, with a condition that such insolvent 


-* 
Sh ae ere 


” 


Attorney. 


Prisoners No prisoner shall upon his own petition be entitled to 
aa the benefit of the Act who shall not be at the time of 
to petition ; filing his petition, and during all the proceedings thereon, 
in actual custody within the walls of the prison, without 
any intermission of such imprisonment by leave of any 


except in Court or otherwise. If after any such prisoner shall 


i 


ouch bree ontente ot Oe oon Court ged require, thet oF shall duly appear at the time and place fixed for the 
such prisoner cannot continue to reside within the walls Ve ikke of such inadtvent, and ot évery adjourned heatin 
of any such prison without serious injury to the health of oe 8 ; ang & 


such prisoner, or that, for the sake of the health of the 
prisoners in general, it is necessary that the number 
thereof within the walls of any such prison should be 
reduced, the Court may dispense with such actual custody 
of any such prisoner within the walls as is before men- 
tioned ; provided that if any such prisoner having 
obtained such dispensation, shall go beyond the rules and 
liberties in which he shall in pursuance thereof be con- 


and shall abide by the final judgment of the County 
Court, and on such other terms (if any) as such Court 
shall think fit te impose, and may issue a warrant directed 
to the gaoler, ordering the discharge of such insolvent 
from custody accordingly ; and after such discharge such 


(m) 1 & 2 Vict. . 110, s, 38, 
0) Re Urban, 2 Bank. & Ins. 32; Re Jeffries, 1 Bauk, & Tus. 191. 
P) Re Smith, | Bank. & Ins, 209, 
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‘ 
Discharge 
of insolvent 
on bail, 


‘be free from arrest or imprisonment by 


any creditor whose debt shall be specified in the schedule 


filed by such insolvent until the time appointed for the 


hearing of such insolvent, and for such further time (if . 
any) as the County Court shall by indorsement on such 


order from time to time appoint (q). 


Order of Discharge on Recognisance of Bwreties. 


Cireuit No. 
Pursuant to the Act for the Relief of Insolvent Debtors in 
> England. - 


The County Court of holden at 
before 


Judge of the said Court, 
on the day of 185 . 


Esquire, 


In the matter of ‘ 
a prisoner in the gaol of in the county of 
whose petition and schedule filed in the Court for Relief 
of Insolvent Debtors have been duly referred and transmitted 
to the said County Court pursuant to the statute in that 
behalf. , 


On notice duly given to ; detaining creditors, 
» Whereas, order has been heretofore made directing. the said 
_ prisoner to be.brought up in order to be dealt with according to 
the provisions of the said Act : ap ee, Shee peste Noe 
found two sufficient suréties in the sum of £ 

a condition that fin dh daly egpens 


for his hearing, and on every aga 


Judge of the said County Court. 
(Indorse). 


Onder of dlechexge om recogdisanes of suretion until hearing. 
On the day of — 


(q) 1 & 2 Vict. ©. 110, s. 38, 


a a 
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| Ir 1 onpengp that this discharge shall be renéwed and enlarged 

-Bigned) : : 
Judge of the said County Court. 


On the .day of 
Iv ONDER that hin dnchare hal be roewel and clay 
‘until 


Gigned) : 
. ¢ 
Judge of the said County Court. 


On day of 

Tr 1s onvenéy that this discharge shall be renewed and enlarged 
mi (Signed) 

Judge of the said County Court. 


Affidavit, to be made separately by each proposed 
Surety. 


Circuit No. 


Pursuant to the several Acts for a Relief of Insolvent seen 
in England. 


In the County Court of holden at 


In the matter of N.B. Ifde- 
& prisoner in whose petition and schedule ji +95 =—- 
filed in the Court for Relief of Insolvent Debtors line stony pest 
been duly referred and transmitted to the said County Court only of his 
[deponent’s name, description with trade or profession, and address}, Property 
maketh oath and saith, That he this deponent is now and has \ he 
been continuously for last past a housekeeper at and may io 
residing at [describe place accurately—the street-—and number if 
any—<c.—if in the country, given the distance from the post town |. 
Sl istegiels samate te eaneat a over 
and above what will pay his just debts and every sum for which 
he is bail or surety for other persons : and that he this deponent 
is the lawful owner of goods and chattels which are in his own 
and are of the value of aud that the 
Same are now to be found as follows: [State thus :—stock in trade 
in his business of earried on by him at 


ue 0 a 
eee 


at 
HH 


; upon your 
with him for his hearing before the Judge of this Court, at the 
 Oounty Court of to be holden at 
on the day of and attending 
_ Peceive him into your custody if the law shall so require. 
for so discharging the said prisoner from custotly as to the 
a detainer this shall be your sufficient warrant. 


& 
it 


é 

= Fudge of the said County Court. 
To the gaoler or keeper of the | 

Fsaid gaol. : 


(Indorse). 


Gaoler’s Warrant for Discharge of Prisoner on Sureties, : 
sec, 38. 


ae 


Affidavit, with Recognizance annexed. 
Cireuit No. ‘ 
, Pursuant to the Acta for Relief of Insolvent Debtors. 
In the County Court of holden at 


In the matter of [deponent’s name, trade, or profession, and 
residence, | maketh oath and saith that the recognizance of sureties 
hereunto annexed was duly taken and acknowledged by [names of 

aoler’ ischarge Prison 2 sureties therein named before 
. ee oe 38 of piles . — who took the same in this deponent’s presence on the 
owe = in the year of our Lord one thousand eight 


* Reeognizaner. 
Pursuant to the Acts 1 & 2 Vict. cap. 110, sec. 38, and 10 & LI" 
Viet. @. 102, . 
County Court of . holden at 


stearate 


SERS TIED Cony Bieeneees DEBTORS’ ACT. 
In the matter of 
‘ ‘and schedule filed in the Court for Relief of 
lvent Debtors have been duly referred and transmitted to the 
said County Court. 
(to wit) 

acknowledge themselves and each 

of them acknowledges himself to be indebted to Samuel Sturgis, 


A prisoner desiring to be discharged on sureties till 
the hearing, must apply (which he may do as soon as 
schedule is filed) in the office of the Court (town or country, 
as the case may be) and deliver the names, &c. of neces- 
sary parties entered in the proper printed form ; he will 
thereupon receive a form of notice to be served on the 
detaining creditor and the proposed sureties, containing 
the appointment for entertaining such application, with 
instructions by the Court (q). 


Notice of Sureties. 
No. Schedule filed on Clerk 
Pursuant to the several Acts for the Relief of Insolvent Debtors 
holden at 
185. 
(q) Rule 19, 


In the matter of (prisoner, éc.] prisoner in [prison] in custody 
creditors and their London attornies or 


"at the suit of [detaining 


Court proposes 
bg 1 & 2 Vict. c. 110, s, 38, the following persons : 


[1.—Names, trade or profession, and residences ; if no trade or 


profession, to be so stated]. 
2.—Ditto. 


Dn sie ia atian chee einitinal wibibe teiehtied 
insolvent’s attorney,—great accuracy should be observed by 
therein—not forgetting the numbers of houses in streets, 
 semelp et tag Tog : error may be fatal to the application. 
ts having been exhibited which purport to be affidavits 
by the proposed sureties, in form required by the Court, and 
sworn after order made for hearing : 
Notice is given that the said prisoner will be brought up on 
the day of next, at 


 @clock in the forenoon to support his application for discharge on 


of sureties, &c. until the day of hearing : and that the 
said sureties are to attend the said County Court at the same time. 

Any creditor by himself, by counsel, or by his attorney, or at- 
torney’s agent, may then object to the proposed sureties, or other- 
wise object to such application. : 

The amount of the recognizance is usually required to be double 
of the amounts of debts for which the prisoner is detained, and of 
those for which warrants of attorney or cognovits have been given : 
but there may be circumstances from which the Court will require 
more, or will be satisfied with less. 

A list of such debts must be delivered into Court when the 
application is heard, and signed by the prisoner. 

Registrar of the Court. 


This notice, with copies for service, must be delivered to the 

with lists as in other cases :—a copy must be served 

by them on each detaining creditor ; and also on his London 

attorney or London agént, or (if no London attorney or agent) on 

his attorney elsewhere :—also on the proposed sureties :—where 
service is by post letter, postage must be paid. 

affidavits written on the printed forms, must also 

creditors, and on such attornies or agents : 

, together with the 


post is to be made by the messengers 
which they receive the notice, dc., if received be- 
—one day is allowed for personal service—the 

latter to be made not later than four o’clock in the afternoon. 
Parties must have two clear days for inquiry :—therefore the 
attorney, in asking an appointment, should remember that, in case 
personal service, there must be two clear days at least between 


PROCEEDINGS UNDER INSOLVENT DEBTORS’ ACT. i 
the service and the day appointed :—and, in case of serviee by and the like liabilities as the statute in 1 & 2 Vict. ¢. 110, 
| in that behalf directs (w). 

In case any insolvent so discharged out of custody shall ——s 
not duly appear at the time and place fixed for the hearing to appear. 
| or any adjourned hearing of such insolvent (not being pre- 

- vented by illness or other lawful impediment, to be allowed 
of by the said Court), the recognizance so entered into shall. 
be forfeited, and the amount secured thereby shall be reco- 
verable in a summary way, by a distress and sale of the 
goods and chattels of such sureties as the said Court shall 


THE HEARING. 


— In order to enable persons residing at a distance greater 
ances,  than‘ten miles from the Court-house in Portugal Street, 

the Insolvent Debtors Court may empower so many 
| proper persons as shall be necessary to take the recogni- 
4 zances of sureties for the due appearance of insolvent 
_ debtors (r). . 


=) 


For the taking of every such recognizance of sureties 7 by their order direct; and the amount so recovered shall 
the fee of 2s. 6d. only is to be paid (s). us be applied for the benefit of the creditors of such insolvent, 
‘The recognizances so taken, are to be trasmitted and % in like manner as if the same were part of his estate und 
filed in the Insolvent Debtors Court, with gn affidavit of | effecta; and the said Court may also issue » warrant, 
the due taking of such recognizances by some credible i authorising any person or persons to be therein named to 
person present: at the taking thereof (¢). The commis- apprehend and arrest such insolvent, and deliver him into 
sioners of the Court are directed to make rules regulating the custody of the gaoler or keeper, in whose custody 
the amount and the taking of recognizances, so as such such prisoner was at the time when he was so discharged F 
sureties be not compelled to appear in person in the said as aforesaid; and sych gaoler or keeper is required 
Court to justify themselves, but the same is directed to be © receive such prisoner again into his custody, and all 
determined before the said Court, or a commissioner detainers which were in force against him at the time of 
thereof, by affidavit or affidavits duly taken before the such discharge, or which shall have since been duly lodged” 
person or persons so empowered to take the recognizances, against him, shall thereupon be deemed to be in force. 
who are required to take the same (u). Any insolvent so discharged out of custody as aforesaid 
} A Judge of the County Court may take and receive shall, on his appearing before the Court, be deemed and 
all and every such recognizances of Getelien any considered, for all the purposes of the Act, in the custody 
person or persons shall be willing to: make and acknow- in which he was at the time he was so discharged (2). 
ledge before him, which, being transmitted, shall without Where parties have entered into recognizances for the Estreat of 
oath be filed in manner aforesaid, upon payment of the appearanée of an insolyent at a County Court, a rule seongnl 
usual fees (0). : absolute in the first instance will be granted for the estreat 
As soon as such sureties shall have justified by q of the recognizances, where the insolvent has neglected to : 
affidavit in manner aforesaid, and such recognizances on ss Mppear according to the order at the hearing (y). Where 


an insolvent had been discharged from custody on finding 
two sufficient sureties who had entered into a recognizance 
to the provisional assignee for his appearance according 
to the order for the hearing, on a rule to show cause why 


before mentioned shall have been filed, the Court shall 
thereupon issue a warrant to the gaoler for the discharge of 
such insolvent from custody accordingly, and who shall 
have such and the {like privileges, and be subject to such 


(w) 2 & 8 Vict. c. 39,5.6. + + 
(x) 1 & 2 Vict. c. 110, s. 38. 2 


(*) 2&8 Viot. o 39,0.2 (@) Jd. 8. 3. () Ia. 
= (y) Re Simons, 1 Bank. & Ins, 4. 


3 aa 8 Vick. «80, 4. 
(v) Id, a. 5; 10 & 11 Viet. o, 102, as. 10, 11. 


think fit touching the matters contai 


tent 


ee ania atthe ts eater tw inact 
not having appeared ; it was held, that his illness was a 
_good answer to the rule, it not being the fault of the bail 


that the insolvent did not appear at the time and place 
appointed (2), 


Opposition to the Prisoner's Discharge. 
Tn case the necessary notice shall have been given by 


ee we eens a pheene's 
discharge, both such creditor and any other of the cre 


ditors of such prisoner, and notwithstanding such ereditee: 


or creditors may have petitioned for_and obtained the 
vesting order, may oppose such prisner’s discharge, and 
for that purpose may put such questidys to such prisoner, 
and examine such witnesses, as the ty Court shall 
in such schedule, 
and touching such other matters as the County Court 
shall be of opinion that it may be fit and proper to 
inquire into in order to the due execution of the 
Act (a). 

No creditor shall examine or oppose the discharge of 
such prisoner until he make oath or affidavit of his debt, 
or otherwise give satisfactory proof of his right to oppose 
such prisoner's discharge, if required so to do by such 
prisoner-(b). 

The Court would not require a creditor to prove his 
debt for the purpose of opposition where the insolvent 
had admitted the debt for which judgment had been 
obtained against him, and such facts were stated in the 
schedule (c). 

A creditor cannot oppose in respect of a debt which is 
barred by the Statute of Limitations (d). 

Notice of intention to oppose a prisoner's discharge in 
cases to be heard by a County Court ee 


(¢) Re Simons, 1 Bank, & Ins. 21. 


@) 1 & 2 Vict. c, 110; 8. 72. (6) Za.. 
5 mle ng Mh mah ‘ 
(d) Re Back, Cooke, Pr. 164, 2nd ed. ; Re Vallot,id. See Re Winter, 
Cress. 50. ie 


~ 


given to the prisoner two clear days before the day of 
hearing, exclusive of Sunday, and exclusive both of the 
day of giving such notice and of the day of hearing (¢). 

In cases of hearing after removal or failure of removal, 
notice of opposition shall be given in manner aforésaid 
one clear day before the day of hearing, unless where 
such notice was given for the original hearing, or where 
the prisoner may waive the same on giving short notice 
of the hearing (/). 


Where a creditor fails to give notice of his opposition, Notice of 
according to the 22nd rule of the Court, he will not be “PPstion- 
_permitted to oppose (g)., |The accident of a notice of 


hearing not coming to the hand of a creditor in conse- 
quence of his temporary absence from home, is no ground 
for waiving the practice of the Court and the provisions 
of the statute, that a creditor intending to oppose must 
give due notice to that opposition (h). An acciderital 
mistake in entering notice of opposition in the office 
book, as to the day upon which it is intended to be made, 
is fatal (i). 

Creditors who have given due nelhse of their intention 


to oppose are not precluded from stating the grounds of 


their complaints before the adjudication is pronounced (k). 
Incorporated associations must oppose by an authority 


“under the seal of the corporation. Notice of opposition 


properly entered in the office by the agent or solicitor of 
a corporation, need not be under seal, if the act is pro- 
perly ratified by the company previous to the hearing of 
the opposition (/). 

A creditor who has sought a preference for himself will 


~ not be allowed to oppose (m). 


Where creditors insert an advertisement in,a news- 
paper, calling a niteting, with a view to get up and 
organise a general opposition to an insolvent's discharge, 
although there are good grounds of remand, the Court 


(@) Rule 22,’s. 2. (/)Rule 22, s, 3. 
le 
) Be fores | Meo. & H. 816. @ 2 Harn,| Mos & H. 42. 
rgent, ac. . 43, Moorcock, 1 Mac. & H. 118, 
m) Re Francis, 1 Mac, & H. 94. ae 


will not be influenced by the opposition of such credicors, 
and the insolvent will be discharged (n). 

‘Im opposition by traders against insolvents for con- 
tracting debts with them, by false representations ‘under 
this Act, it is not absolutely necessary in all cases that 
the principals should attend to make out their case (0). 

_ An opposition to the discharge of a prisoner upon the 
ground that he has given an undue preference to a 
ereditor will fail, unless .it be shown that it affected the 
ereditors generally by diminishing the sum to be divided 
amongst them (p). ; 


Who may Where an insolvent had inserted in her schedule, as 
creditors, several persons whose names appeared to a bill 


of exchange, of which she was the acceptor, it was held, 
that the holder only was entitled to oppose, and that his 
right to appear did not extend to a day appointed for the 
adjourned consideration of the final order, he not -having 
appeared previously (q). 
the whole of the matters in dispute between 
the insolvent and his opposing creditors had been referred 
to arbitration and an award made, the question of fraud 
is waived (r). ~ ; 
A ereditor having been plaintiff in an action to recover 
money received on his account, the defendant pleaded by 


way of set-off payment made in Australia on account of. 


the plaintiff, and applied for a commissioner to examine 
witnesses, whereupon the plaintiff under a Judge's order 
admitted such payment to have been made, and went to 
the jury on the questian only, whether they could be 
- ¢harged against the plaintiff under the agreement between 
the parties, a judgment being recovered for the plaintiff 
and the defendant becoming an insolvent. It was held, 
that the plaintiff, as an opposing creditor, was not by his 
admission in the action precluded from inquiry under the 
insolvency, whether the payment so admitted had been in 


OPPOSITION TO THE PRISONER'S DISCHARGE. 


; ! truth made by the insolvent, as, if not, assets may exist 
applicable to a dividend (s). 


The counsel for an opposing creditor may examine an- 
insolvent as to, the disposition of his property, for the 
purpose of establishing a case of fraud, notwithstanding 


)— guch property would be affected by a prior bankruptcy of 


the insolvent (t). , 

Where the case of an insolvent has been fully heard 
and is postponed to the following day, with a view to give 
judgment which the Court intimates will be adverse, and 
in the meantime the insolvent settles with his detaining | 
creditor and is discharged out of custody, the Court has 
no jurisdiction over him. It was questioned whether his 
bail were discharged (u). 

When a case has been fully gone into on behalf of one 
creditor and the examination of the insolvent concluded, 
the Court will not allow counsel to appear for another 
ereditor who has. not entered notice of ts opposition, or 
even mentioned when the cause was called on that his 
intention was to oppose (2). 

‘After an insolvent has been sworn, the Court will not 
permit his case to be reopened by an opposing creditor (y). 

Where an attorney accepts a retainer and there is a 


. change of custody of the insolvent, who then retains 


another attorney who prepares his papers, the first 
attorney having no lien cannot oppose the discharge of 
such insolvent (z). As it is necessary for an insolvent to 
give a specific retainer to an attorney to conduct his 


_, proceedings in the Insolvent Court, so in the case of an 


opposition it is equally necessary that specific instructions 
to oppose should be given. General instructions to an 
attorney to defend an action and to proceed against the 
plaintiff as far as the law will allow, do not authorise him 
without further communication with his client to oppose 
the plaintiff's discharge under the Act (a). 


A creditor who intimates his, intention to oppose, unless Agree- 


(u) Re Shine, 1 Mac. & H. 162. 
o Re Blore, Cress. 165. (y) , 1 Mac, & H. 85. 
* (2) Re Pothill, Cress. 190. (a) Re Lidbetter, 1 Bank. & Ins. 283. 


PROCEEDINGS UNDER INSOLVENT DEBTORS’ ACT. 
an arrangement was made with him by a debtor, will not 
be allowed to oppose(b). A creditor ‘having visited the 
insolvent in prison in order to effect a settlement of his 
debt, and having threatened to oppose unless his terms 
were complied with, the Court held, at the hearing, that 
the creditor's evidence was admissible, and he having 
established a case against the insolvent a remand was 
ordered (c). 

Although there is no legal obligation upon a creditor 
of insolvent to oppose his discharge, yet where he has 
given notice of an opposition and led other creditors to 
believe that he will go on, and that the case will be pro- 
perly adjudicated on, the subsequent withdrawing of his 
opposition is not a valid consideration to support an 
agreement to pay money to him, and such an agreement 
is illegal and against the policy of the Insolvent Act (d). 

A promissory note is illegal and void when given by a 
prisoner in actual custody within the walls of a gaol on a 
judgment at the suit of a creditor, while the petition for 
discharge was pending, and in order to induce the cre- 
ditors to cease from opposing, and not thereafter to 
oppose his discharge as they had threatened (¢). 

The prisoner's discharge may be opposed on the 
following grounds :— 


Grounds of 1. That it appears that the prisoner in his petition or 


schedule has not complied with the requisites of the 
Act(f). Upon the application of a creditor the schedule 
may be referred to. the Registrar of the Court, or to an 
examiner, to investigate the insolvent's accounts, and to 
examine into the truth of his schedule (9). 

2. On the ground that he has been guilty of any of 
the acts enumerated in the 77th section of the Act (h), 
under which he-is liable to be detained for three years. 

$. On the ground that he has contracted his debts by 
any of the means, or shall be indebted for damages in 

b) Re Parr, 1 Mac. & H. 310, 

Halt v. 16 Jur. a; At Ldn QB. 

(©) Hilla v. Mitson, 8 Exch, 
Reeves, 8 B, & C, 421; fat 

Y ) Ante, pp. 887—840, 346—351. 

) See post, p. 394. 


224; 17 Q. B. 785. 

22 L. J., Kxch. 273. See Murray v. 
18 Q. B. 443. 

(g) See post, pp. 388, 384. 


(¢) = Watt, 2 Bank. & Ins. 143. 


i 


OPPOSITION TO THE PRISONER'S DISCHARGE. 


certain actions which are enumerated in the 78th sec- 
tion (i, under which he is liable to be detained for ‘two 


Upon the prisoner being brought up the Judge of the Bxamina- 


County Court shall examine isto the prisoner's schedule, 
upon the oath of such prisoner and of such parties and 
other witnesses as the County Court shall think fit to 
examine thereupon (hk). 

Before the commencement of the insolvent’s examina- 
tion, the opposing creditor, his counsel, or attorney, 
should state to the Court shortly the grounds of oppo- 
dition upon which it is intemfed to rely. 


The disposal of any property that woul benefit the ora 
insolvent’s creditors between the period of his arrest and missing 
render to: prison, is.a ground for the dismissal of such Petition. 


insolvent’s petition (I). 

The Judge of a County Court discharged the order for 
hearing, and adjourned a case to Dublin, having no juris- 
diction to do so, and the insolvent thereby escaped or was 
permitted to go at large; he was subsequently sued and 
arrested by a creditor, and sent to the same county prison. 
The Insolvent Court would not dismiss the petition, lest 
creditors who had obtained judgments since the vesting 
order should gain priority ; but it granted a new order 
for hearing (m). 

The court will dismiss the petition of an insolvent who 
omits to describe himself -of all the places where he has 
resided during the six months next immediately preceding 
the date of his petition (n). 

It is the usual practice to dismiss the petition of an 
insolvent who omits to state his previous bankruptcy in 
the petition (0). And the fact of his having been bank- 
rupt more than once must be stated (p). .The fact of a 
prior insolvency, seventeen years before, must be stated 
in the insolvent’s petition under a second insolvency (q). 

(t) 1& 2 Vict. «, 110, «, 72. 


See p. 397. 
A Re Fockey Cress, Cress, 162, (m) Re Anthony, 25 Law T. 24. 
0 


Re Bennett, 2 Bank, & Ins, 72; Re Cash, 1 Bank. & Ins. 212. 
) Re Wall, Cress. 127 ; Re Bentley, Cress. 134. 


) Re Francis, Cress. 155. (gq) Re Bradford, Cress, 149. 
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| ‘The fact of an omission in the petition of a previous 
at a second hearing, the 
to be amended instead of “iis- 


may be discharged under the 


pended by the Court of Bankruptcy for a limited time, iy 
- cannot be relieved by the Insolvent Court (t). Where an ie 
Ze, uneertificated bankrupt applies for his discharge from i 
4 debts contracted subsequently to the bankruptcy, the 3 
ar) ' _ Court will not proceed with the case without a certificate i 
BY from the proper officer of ‘the Court of Bankruptcy, ° ff 
certifying what had been done in that Court on the 
insolvent’s last appearance there (uw). . 
Where a hearing is adjourned, and the insolvent, 
having been previously declared a bankrupt, omits to 
appear pursuant to such adjournment, but files a new 
petition without applying to dismiss the first, the Court 
will dismiss the second (z). 
may Where any prisoner shall be brought before any Judge 
ceived in of the County Court, and the usual place of abode of such 
sratn prisoner at or lately before his or her imprisonment shall 
soner'sdis- have been other than in the’ county or riding where such 
in prisoner shall be: brought up, such Judge may receive the 
cases, affidavits of any creditor or creditors, or other person or 
a persons, not resident within the county or riding where 
such prisoner shall be brought up, in opposition to the 
discharge of such prisoner under the Act; and also, if 
such Judge shall think fit, he may permit interrogatories 
to be filed for the examination or cross-exgmination of 
any person making or joining in such affidavits, and 
may adjourn the hearing and examination of such pri- 
sonet until such interrogatories shall be fully answered to 
the satisfaction of the Judge (y). 
Before All affidavits to be used before the Court, or any officer 


) Re Bailey; Cress, 216, 
® Arye ms 1 Mac. & H. 20. 
Re Schottlander, 


(#) Re Urquhart, 1 Mac. & H. 20. 


Insolvent Act (s). A bankrupt whose certificate is sus- cs 


of the Court, or any examiner appointed under the Act, vim 


_ may be sworn before the Court, or Judge, or any com- are to be 
, missioner to administer oaths in chancery in England, or *°™ 


commissioner for taking affidavits in any of the superior 


. Courts of Westminster, or in Scotland or Ireland, before 


a magistrate of the county, city, town, or place where any 
such affidavit shall be sworn (z). 

Affidavits may also be sworn before the Registrar (a), 
and in the case of prisoners before a magistrate, or if 
the magigtrate should not -attend within twelve hours, 
before the keeper of the gaol (b). 

The examination of witnesses, or the reading of affida- Evidence 
vits on the part of the opposing creditors being closed, ag 
the counsel for the insolvent may examine him upon the 
whole of the case, in explanation of his former evidence, 
or in contradiction to the witnesses or affidavits produced 
against him. ‘The insolvent is liable to be re-examined 
on the part of the opposition, upon all the points referred 
to in the examination by his own counsel, but not as to 
new matter. Witnesses may then be examined on the 
part of the insolvent. If he shall appear to have dis- 
posed of any property, or if’ any has been in any 
manner taken from him, he is bound to produce all 
witnesses who can explain such dispositions or removals, 
otherwise the hearing may be adjourned if the opposing 
ereditors desire it(c). 

On the conclusion of the evidence on both sides, the cown- 


sel for the opposing creditor may address the Court, and the ‘: 


counsel for the insolvent is entitled to a general reply (d). 

At such hearing or adjourned hearing the Judge of the 
County Court, if it shall appear fit, upon application made Schedule 
by some creditor or creditors, and supported by oath or anh ans 


- affidavit, may order that it shall be referred to ‘an officer sn my 


of the said Court, or to an examiner duly appointed to an oficer 
according to the provisions of the Act (e), to investigate + Ace 


(2) 1 & 2 Vict o 110 «112; 16 & 17 Vict. ¢. 78, aa. 1, 9,'5, nner 
(a) 19 & 20 Vict, o. 108, 8. 58, () 8 & 9 Viet. . 127, 3. 7. 
° Cooke, Ins, Pr. 185, 2nd ed. d) Id. 1 
i) The Insolvent Debtors’ Court, in all cases, ps any commissioners on Appoint- 
may from time to time as occasion shall require, appoint as many-ment of 
fit persons as shall be requisite to be examiners for the purposes of the examiner, 


w ® 


OPPOSITION TO THE PRISONER'S DISCHARGE. * 988° , 


the prisoner mentioned in such order shall be accordingly 
carried before sach officer or examiner, for which such 
order shall bea sufficient warrant ; and the keeper of the 
prison, or his deputy, so carrying any prisoner before 
such officer or examiner, shall receive for the same the 
sum of ten shillings, and no more, to be paid by the 
person or persons at whose requisition the said reference 
been had; and such officer or examiner shall 
such reference, administer oaths and 
witnesses and parties upon. their oaths, 

ing thereto: Provided always, 

shall be required or com- 
y prisoner a greater distance than two 
i to or before such officer or exa- 
keepers of certain prisons in the 
Court may London district), and in all cases where such reference 
order ¢- shall have been made as aforesaid, the said Court, 
reference to if just cause shall appear, may order all the fees and 
t such reference, paid by any creditor or 
insolvent’ creditors, be repaid to him, her, or them, out of the 
' first money received by the provisional or o.her assignee 


' 
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| statute in that 
At the hearing of the matters of thio schedule of the said prisoner 
creditor of 


Judge of the said County Court. 


Whenever any creditor or 


prisoner's di i 
8 discharge shall prove to the satisfaction of the pn iy 


year” 2 the Court shall adjudge the taxed costs of tt” 
teem : “ye to be paid to sach opposing creditor or imelvent’s 
oo = ) the estate and effects of such prisoner, a 
hag — or assignees, before any dividend 

ereof; and in all other cases of opposition to 


(9) See post, p, 394. 


YC a 


a prisoner's discharge being substantiated or effectual, 
the Court may adjudge in like manner, if it shall seem 
fit ; *,e 
ON se cheat ad the eppcsticn 
» of any creditor to any such prisoner's discharge was 
vex frivolous and vexatious, the Court may award such costs 
to such prisoner as shall appear to be just and reasonable, 
Sraner, to be paid by the creditor or creditors making such 
opposition, which shall be paid accordingly (i). 


ft Order for Costs to Opposing Creditor where Opposition 
a has been effectual.” 


Circuit No, ; 
Pursuant to the Acts for the Relief of Insolvent Debtors in 
England. 
At the County Court of holden at 
on the day of 185 , 


prisoner in the of in the said county, 

i. br eS in ad we ts tae te 
of Debtors have been duly referred and transmitted 
to 


the said County Court pursuant to the statute in that 


prisoner's discharge has bee — 
5 has been e 3 

ne and ordered that the taxed costs of the said oppo- 
sition be paid to the said opposing creditor out of the estate 
and effects of the said prisoner by the assignee or assignees of the 
said prisoner before any dividend made thereof. 


Judge of the said County Court 


N.B. 
Witness 


(One, two, or no witnesses, as the caso may be. ) 


Order for Costs to Opposing Creditor in other cases. 


Circuit No. 2 
* Pursuant to the Acts for the Relief of Insolvent Debtors in 
England. 


(é) Id. 


(A) 1 & 2 Vict. o. 110, s, 82, 


shall to the said opposing creditor out of the 
and effects of said prisoner by the assignee or assignees 
of the said prisoner before any dividend made thereof. 


Judge of the said County Court. 
N.B. 
Witness ‘ 
(One, two, or no witnesses, as the case may be,) 


In all cases in which the Judge of the County Court is Recovery of 
by the Act authorised to award costs against any person 
or persons, the Court may cause such costs to be re- 
covered from such person or persons in the same manner 
as costs awarded by a rule of any of the Superior Courts 
at Westminster may be recovered (k). - 
The practice of the Court as to the costs of Opposition Costs of 
is as follows :—Under the description of offences specified °PP**ins- 


- in the 77th section, the opposing creditor, if he succeeded, 


was entitled to his costs ; but if the offence was under the 
78th section the allowance of costs was in the discretion 
of the Court. The offences under the 77th section were 
general cases, while those under the 78th section were 
individual cases, and in those cases the attorney did 
nothing generally, but relied upon the complaining 

r to make out his case, and then asked for the 
expense of that. particular creditor. ‘The payment of 


‘ Costs in individual cases of opposition is the exception 


and not the rule (J), 


®) 1 & 2 Vict. o, 110, s, 113. 
() Re Halfacre, 1 Mac, & H. 10; Re Fisher, ib. 298, 


eo? 


Of the Adjudication. 
After such examination of any such prisoner as before 
‘it shall be lawful at the hearing or adjourned 


earing for the Judge of the County Court, upon such 
swearing to the truth of his schedule, and 


at 
i 
: 
! 


entitled to the benefit of the 
at such time as the Court shall direct, in pursuance 
the provisions hereinafter stated in that behalf, as to 
several debts and sums of money ‘due or claimed to 
due at the time of making the vesting order from 
such prisoner to the several persons named in his 
B. schedule as creditors, or claiming to be creditors, for 
the same respectively, or for which such persons shall 
have given credit to such prisoner before the time of 

making such vesting order as aforesaid, and which were 

- not then payable, and as to the claims of all other 

persons, not known to such prisoner at the time of such 
adjudication, who may be indorgees of holders of any 

negotiable security set forth in such schedule so sworn 

to as aforesaid (m). 

yea iebts An insolvent is discharged with respect to debts due 
from him to the extent of the sums stated by 

him in his schedule (nm); and not generally from all his 

debts due from him to his creditors therein named (0). A 

party who owed another two distinct debts was discharged 

under the Act, having inserted only one of those debts in 

his schedule. It was held, that he was not discharged 

from the other debt, and might be sued for it (p). The 

discharge of the insolvent debtor from a debt in respect 

of which he has accepted: a bill of exchange, is no dis- 

charge as to the bill in the hands of a third n, unless 

the holder's’ name be inserted in the schedule; or it be 


cert 
f 
i 


m) T & 2 Vict. c, 110, s. 75. 

’ yoy Tattersall, 2 Ruse, & M. 541; | Baker v. Sydee, 7 Taunt. 179 
(0) Leonard v. Baker, 15 M. & W. 202; en “ams 7 Scott, 349, ante, 

_ Pp. 862, 353. 
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; Mted therein that he is unknown. pursuant to the 75th 
_ geetion (q). An insolvént in his schedule stated that A. 
~ held his acceptance for the value of some goods ; A. had 
in fact indorsed the bill to B., but unknown. to the 
insolvent. It was held that the schedule contained a 
true description of the person to whom the insolvent was 
indebted, within the meaning of the 1 Geo. 4, c. 119, 
8. 6 (r).. Where an insolvent who had accepted and given 
to the payee a bill drawn on him by J. 8., described the 
bill in his schedule as drawn by J. 8., but did not name 
the payee, or allege that the holder was unknown. It 
was held, that the insolvent was not discharged as to the 
payee, under the Act (s). 

It seems, also, that the description in the schedule was 
not sufficient under the 69th section (). 

If an insolvent does not know the name of the holder 
of a negotiable security upon which he is liable, he should, 
in order to make his discharge under the Act a bar against 
the holder, give the best description of him that he can, 
or at least describe the debt as due to a person claiming 
to be a creditor, and whose name is unknown (uw). 

A replication that the plaintiff had received no notice 
of the filing of the defendant's petition, though he was 
resident in England, and might have been served with 
such notice, fs no answer to a plea of the defendant's 
discharge under the Act (2). 

Before any such adjudication shall be made with Before ad- 
respect to any such prisoner, the Judge of the County Judication, 


prisoner 


Court shall require such prisoner to execute a warrant of — exe- 
cute war- 


attorney to authorise the entering up of a judgment pant of 

against such prisoner in some one of the Superior Courts —* 
‘ at Westminster, in the name of the assignee or assignees judgment 

of such prisoner, or of such provisional assignee, if no woe 
other assignee shall have been appointed ind shall have schedule. 


§ 


(Q) Beck v. Beverly, 11 M. & W. 845. 
ir) Reeves v. La 4B. & C, 214. 
 epaaapagy 446 ; 20 L.J., C. P. 195; 11 C. B 
(© hb. See ante, pp. 360, 351. 
per Maule, J., ib, 


Shee Croft, 8 South, 170. 


ae a ae ae eT eS eee I. ss 
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accepted such office, for the amount of the debts stated 


in the schedule of such prisonér sworn to be due or 
claimed to be due from such prisoner, or so niuch thereof 


as shall appear at the time of executing such warrant 
of attorney to be due and unsatisfied (y). 


Warrant of Attorney. 
Pursuant to the Aots for the Relief of Insolvent Debtors in 
. England. 
and ‘ of her Majesty’ 
Court of Queen’s Bench, at Westminster, asanas, 
or to any other attorney of the same 
These are to desire and authorise attornies above- 
named, or any one of you, or any other attorney of the Court of 
Queen’s Bench aforesaid, to appear for me, - 
an insolvent , a8 of Michaelinas Term last, or any subse 


quent Term, in the Court of Queen’s Bench aforesaid :—and then 
and there to receive a declaration for me in an action of debt for 
pounds at the suit of Samuel 


Provisional Assignee ; and thereupon to confess the same action, 


2 
F 


i 
| 


Sturgis, and his successors in the office of Provisional 
and errors, writ and writs 
tage thereof, and all misprisions 


if 
a 
EE 
4 
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i 
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declaration, plea, entry, or 


185 . & 
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' The Insolvent Debtors’ Court may permit execution to 


be taken out upon the Judgment when the insolvent 
is ‘of ability to pay the debts stated in the schedule, or 
is dead, leaving assets. It is to be observed’ that the 


‘order for entering up judgment, and for permitting 


execution to be taken out upon the judgment, is the act 
of the Insolvent Debtors’ Court, and that Court only (2). 


If any imprisoned debtor, whose petition and schedule When no 
shall be transmitted for hearing to a County Court from = 


the Court for the Relief of Insolvent Debtors, shall have —_ 


de! 


previously petitioned under the protection statutes, any 


* Court of insolvency, whether County Court or in London, 


and the matter therein be still_pending whether by reason 
of adjournment sine die or otherwise, no adjudication 
shall be made on such transmitted petition in regard to 
any debt or debts contracted prior to such former petition, 


- and the Judge of the County Court ‘shall certify such 


matter by endorsement on the schedule before the return 
thereof (a). : 

In all cases where no cause shall appear to the contrary, 
the Judge of the County Court may, adjudge that such 


have been in custody at the suit of one or more 0 


Court may 
ne ae 
prisoner shall be so discharged, and entitled to the benefit rae tering 


of the Act, forthwith, or so soon as such prisoner shall or not later 
f the then tis 


persons as to whose debts and claims such discharge is from the 


adjudicated, for such period or periods, not exceeding six ‘hier. 


months in the whole, as the Court shall direct, to be 
computed from the making of the vesting order (b). 


Order of Adjudication Forthwith. 


Circuit No. Eo 
Pursuant to the Acts for the Relief of Insolvent Debtors in 
» England, 
At the County Court of * holden at 
before V Esquire, 


Judge of the said Court 
on the day of 185 . 
In the matter of 


(2) Re Garside, 15 Law T. 347; Per Mr. Commissioner Law. 
(a) Rule 197, 8 Deo, 1856. (b) 1 & 2°Viet. cv 110, a. 76. 


t 


‘. the in the said county, 
ais the ee ne 

of Insolvent Debtors have been duly referred and transmitted 
a ey See gatas 00 Go cites in that 
Upon hearing the matters of the schedule of the said prisoner, 
and upon examination made into the same, and upon the said 
Prisoner’s swearing to the truth of the same, and executing a 
warrant of attorney in pursuance of the said Act ; it is adjudged 
and ordered that the said prisoner shall be discharged from custody 
and entitled to the benefit of the said Act forthwith as to the 
and sums of money due or claimed to be due on the 


1 
F 


Judge of the said County Court. 


Gaoler's Warrant for discharge Forthwith. ~ 


Circuit No. 
Pursuant to the Acts for the Relief of Insolvent Debtors in 
England. 


At the County Court of holden at 
Judge of the said Court, . me, 
on the day of ee 

In the matter of 
4 prisoner in the gaol of in the said county, 

petition and schedule filed in the Court for Relief 

of. Insolvent Debtors have been duly referred and transmitted 
to the said County Court pursuant to the statute in that 


} 
a 
+ 

Us 
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said prisoner from custody as to the said 
detainer, this shall be your sufficient warrant. 
Judge of the said County Court. 


To the gaoler or keeper of the | 
said gaol j 


In cases of fraud, although the opposing creditor is not 
present to substantiate his casc, the Court will, upon 
evidence of the insolvent alone, exercise the discretionary 
power vested in it under the 76th section of the Act (c). 
If an insolvent, at the time of contracting his opposing 
ereditor’s debt, did so without any fraudulent intent, and 
it appears by the subsequent act of the insolvent that his 
intentions were founded oy good faith as far as regarded 
& promise made to the opposing creditors, the Court will 
not give an adverse judgment, but if it be proved that he 
appropriated a sum of money to his own use under 201., 
the discretionary clause of the Act will be brought into 
operation (d). 

An insolvent detained in prison after the period of his 
remand has expired at the suit of a-creditor, whose 
detainer was lodged subsequently to the hearing, and 
whose debt is inserted in the schedule, will, on applica- 
tion to that effect, be discharged by the Court (e). 

The commissioner of the Insolvent Debtors’ Court 
made an order, under the 76th section, that a prisoner 
should be discharged, as to all his debts in his schedule 
except four, at the end of six months; and as to those 
four, under sect. 78, that he should be discharged at the 
end of sixteen months :—It was questioned, whether the 
commissioner had authority to adjudicate unger the 78th 
section, after adjudicating. under the 76th? — 

But it was held, that even if he had not, still he had 
not discharged the prisoner as to the four excepted debts, 
and that as the detainers in respect of them were in force, 
the, prisoner could not be discharged on habeas corpus (/). 


Bema Cress. 147. 
( 


Bx parte 
10 C, B, 891. ' 


| Wh di ‘The County Court may adjudge the prisoner to be dis- 
teatany’ charged so soon as he shall have been in custody at the 
» Period not suit of some one or more of the persons as to whose debts 
three years, and claims such discharge is.so adjudicated, for such 


period not exceeding three years in the whole’ from the 
vesting order; as the County Court shall direct in the 
following cases :— 

Where it appears that such prisoner has fraudulently, 
with. intent to conceal the state of his affairs, or to defeat 
the objects of the Act, destroyed, or otherwise wilfully 
prevented or purposely withheld, the production of any 
books, papers, or writings relating to such of his affairs 
as are subject to investigation under the Act; 

Or kept or caused to be kept, false books, or made 
false entries in, or withheld entries from, or wilfully 
altered or falsified any such books, papers, or writings ; 

Or that such prisoner has fraudulently, with intent of 
diminishing the sum to be divided among his creditors, 
or of giving an undue preference to any of the said 
creditors, discharged, or concealed, any debt due to or 
from the said prisoner; 

Or made away with, charged, mortgaged, or ‘concealed, 
any part of his property, of what kind soever, either 
before or after the commencement of his or her im- 
prisonment (g). ' 


Order of Adjudication wnder s. 77. 


_ Circuit No. “ 
Pursuant to the Act for the Relief of Insolvent Debtors in 
d, 


At the County Court of holden at 
before 


Esquire, 
on the day of 186 . 
in the said county, 


whose petition and schedule filed in the Court for Relief 
of Insolvent Debtors have been duly referred and transmitted 


(g) 1 & 2 Vict. ©. 110, s. 77. 
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to the said County Court pursuant to the statute in that 
Upon hearing the matters of the schedule of the said prisoner, 


_ and upon examination made. into the same, and upon the said 
E prisoner's swearing to the truth of the same, and executing « 


warrant of attorney in pursuance of the said Act : 


: a Forasmuch as it appears to the said Judge that the said prisoner 
"has fraudulently with intent 


(For forms of filling up the ground of remand see below. ] 


it is adjudged and ordered that the said prisoner shall be dis- 


charged from custody and entitled to the benefit of the said Act as 


‘to the several debts and sums of money due or claimed to be due 


on the day of 1 F 
being the time of making the order vesting the estate and effects of 
the said prisoner pursuant to the statute in that behalf, from the 
said prisoner to the several persons named in the schedule as 
‘creditors or claiming to be creditors for thy same respectively, or 
for which such persons gave credit to the said prisoner before the 
said time of making such vesting order and which were not then 
payable, and as to the claims of all other persons not now known 
to the said prisoner, who may be indorsees or holders of any 
negotiable security set forth in the said schedule so sworn to as 
aforesaid, so soon as the said prisoner shall have been in custody 
at the suit of ‘one or more of the persons above-mentioned for the 
period of to be computed from the said 
time of making such vesting order as aforesaid. 


Judge of the said County Court. 


Forms of Adjudication under 8, 77. f 


The above form may be filled in as follows,. according to the 
ciycumstances of each case : 

Forasmuch as it appears to the Court that the said prisoner 
has fraudulently with intent to conceal the state of his affairs 
destroyed certain books (or, papers, or, writings] relating to such of 
his affairs as were subject to investigation under the said Act. 

Forasmuch, &c., with intent to conceal the state of his affairs 


Destroying 
books. 


Preventing 
or with- 


wilfully prevented [or, purposely withheld] the production of por ha 


certain books [or, papers, or, writings] relating to such of his affairs 
as were subject to investigation under the said Act. 

Forasmuch, é&c., with intent to conceal the state of his affairs, 
kept or caused to be kept false books. 


of books, 
ke, 
Keeping 
false books, 


Making 


Forasmuch, &c., with intent to conceal the state of his affairs ¢ 1: entries 


F 
z 


Forasmuch, &c., with intent of giving an undue preference to 
A.B., a creditor of the said , made away with [or, charged, 
mortgaged, or, concealed part of his property, 


it be thought necemary to state whether the making away 
Oh doping undue preference was before or after the com- 
tiie of Getadatiamn Gor tit one te en: 

at the time, and the needful words inserted after 


* 


Pa 
at 
, 


A petitioner who has assigned his property to trustees 


A foreigner taking the benefit of the Act may be 


. ; opposed by his foreign creditors, and upon a case being 
g established against him of making away with property, 
4 notwithstanding that it was acquired in a foreign country, 
the Insolvent Court will order him to be remanded (i). 

An insolvent having agreed to assign property to a 
relation, omitted the execution of the assignment for 
some months until his affairs were in a desperate con-— 
dition, the execution of the assignment was held to be an 
undue preference (k). An insolvent took up a business 


[D2 veal, } the, & B26, See Re Roberts, 2 Bank. & Ins. 159. 
Wi) Re Re Dieudonne, 1 Mac. & H. 86. (k) Re Berry, Cresa, 216, 


= word “property,” vis., before (or after) the commencement of . 
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‘and obtained money for the purpose of carrying it on for 
the general benefit of his creditors ; it was held, that the 


delivery of such property to the party who supplied the 


money, was to be considered as an undue preference to 
that creditor, and a fraudulent making away with property 


~ to the detriment of his other creditors (0). 


An.insolvent may be imprisoned under the 77th section 

for fraudulently making away with his property, and for 
g an utidue preference to a creditor (m). 

> The Judge of the-County Court may adjudge that in p reoed Pay 
the cases after mentioned the prisoner shall be discharged, } ga Ae 
and entitled to the benefit of the Act forthwith, except as pe two 
to such debt or debts, sum or sums of money, or damages 
as after-mentioned, and as to such debt or debts, sum or 
sums of money, or damages, may adjudge that such 
prisoner shall be so discharged, and so entitled, as afore- 
said, so soon as he shall have been in custody at the suit 
of the person or persons who shall be creditor or creditors 
for the same respectively, for a period or periods not 

0 years in the whole, as the said Judge shall 
direct to be computed from the vesting order. 

Where it appears such prisoner shall have contracted 
any of his or her debts fraudulently, or by means of a 
breach of trust ; 

Or by means of false pretences ; 

Or without having had any reasonable or probable 
expectation at the time when contracted of paying the 
same ; 

Or shall have fraudulently or by means of false pre- 
tences obtained the forbearance of any of his debts by 
any of his creditors ; 

Or shall have put.any of his creditors to any unneces- 
sary expense, by any vexatious or frivolous defence or 
delay to any suit for recovering any debt or sum of 
money due from such prisoner ; 

Or shall be indebted for damages recovered in any action 
for criminal conversation with the wife, or for seducing 
the daughter or servant of the plaintiff in such action ; 


(m) Re Turner, Cress. 50. 


(0) Re Johncock, Cre:s, 170. 
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Or for breach of promise of marriage made to the 
plaintiff in such action ; 
_ Or for damages recovered in any action for a malicious 
a i) _Or for a libel, or for slander, or in any other action for 
a malicious injury done to the plaintiff therein ; 
Or in any action of tort or trespass to the person or 
' property of the plaintiff therein, where it shall appear to 
the satisfaction of the said Court that the injury com- 
plained of was malicious (n). 


Order of Adjudication under ». 78. 


Be) ' Circuit No. 
- Pursuant to the Act for the Relief of Insolvent Debtors in 


holden at 
Esquire, 


: in the said county, 
filed in the Court for Relief 


i 


the matters of the schedule of the said prisoner, 
examination made into the same, and upon the said 

the truth of the same, and executing a 
said Act : 


lly 3 
i 
i 

+ 

: 
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4 as creditors or claiming to be creditors for the same respectively, 
ie or for which such persons gave credit to the said prisoner before 
of ler and which were not 

then payable, and as to the claims of all other persons not now 

said prisoner“who may be indorsees or holders of any 

negotiable security set forth in the said schedule so sworn to as 


(m) 1 & 2 Vict. o, 110, 5, 78. 


* 
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_ said prisoner to A.B. 


[For forms of filling up this see below.] 


And forasmuch as it appears to the said Court that the said 
SIT EE Gibetind end: codered theb the cold pelnecee dill be die 


chargéd from custody and entitled to the benefit of the said Act as 


to the said - 80 s00n as the said prisoner shall have been in 
oustody.at the suit of the said creditor for the same 
for the period of to be computed from the 


said time of making such vesting order as aforesaid. 
Judge of the said County Court. 


Forms of Adjudication under 8, 78. 


The above form may be filled in as follows, according to the 


‘circumstances of each case. é Same in all 


Excepting as to a certain debt of £ due from the Debt con- 
cepting tracted 


fraudu- 
| 
And forasmuch, «&c., that the said prisoner hath contracted the nace | 


said last-mentioned debt fraudulently [or, by means of a breach breach of 
of trust] [or, by means of false pretences] [or, without having had ‘ust, false 
any reasonable or probable expectation at the time when con- ra 
tracted of paying the same]. 

or probable 


And forasmuch, &c,, that: &o., fraudulently [or, by means of expecta- 
‘false pretences] obtain the forbearance of the said last-mentioned tion, 
debt. * * Obtaining 

forbearance 

And forasmuch, &c., that the said prisoner hath put the said % ¢>+ 
A.B, to unnecessary expense by a vexatious and frivolous defence fa 
to a suit for recovering the said last-mentioned debt. ; 


‘ 


And forasmuch, c., is indebted to the said A.B. in the last- Damages 
mentioned sum for damages recovered by him against the said crim. con, 
prisoner in an action for criminal conversation with the wife of the 
said A.B. the plaintiff in such action. 


And forasmuch, &c., is indebted to the skid A.B. in the said Damages 
last-mentioned sum for damages recovered by him against the said for seduc- 
prisoner in an action for seducing the daughter [or, servant] of the "" 
said A.B. the plaintiff in such action. 


7 
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And Ginieaetdll) be., ts indebted to the said A.B. in the said 
last-mentioned sum for damages recovered by him against the said 


fo ech 

= sear cesses ree of romin l marrage 1 the wid 
riage. 

te male 


the plaintiff in such action. 


And’forasmuch, é&c., is indebted to the said A.B. in tho said 
a alae a 


or said prisoner in an action for a malicious prosecution [or, for a libel] 
or [or, for slander}, 


ee. And » is indebted to the said A.B. in the last- 
"dons in ™entioned sum damages recovered by him against the said 
jury. prisoner in an action for a malicious injury done to the said A.B., 
s the plaintiff in such action. 


a. And forasmuch, dtc. , is indebted to the said A.B, in the said last- 

trespass). mentioned sum for damages recovered by him against the said 

in an action of tort [or, trespass] to the person [or, pro- 

perty] of the said A.B. the plaintiff in such action, wherein it 

to the satisfaction of the Court that the injury complained 
was malicious. 


Gaoler's Warrant for Discharge at future period, under 
iv 88. 76,77, or 78 (0). 
Circuit No. 
Pursuant to the Acts for the Relief of Iiisolvent Debtors in 
England. 


At the County Court of holden at 
before Esquire, 
J of the said Court 


on day of 185 . 
In the matter of 
@ prisoner in the gaol of in the said county, 


whose petition and schedule filed in the Court for Relief of 
Insolvent Debtors have been duly referred and transmitted 
to the said County Court pursuant to the statute in that 


behalf : 
Upon adjudication duly made herein { 
It is ordered that the said prisoner shall be discharged from 
your custody as to the detainer of . ; 
at the period of to be computed 
from the day of being the time of 


(e) When under the 77th or 78th section, it should be so stated in the 


margin, that the gaoler may propelly classify the insolvent ; the treatment 
being different. See 11 & 12 Viet. o. 7. 


THE ADJUDICATION. 401 


making the order vesting the estate and effects of the said prisoner 


_ pursuant to the statute.in that behalf. And for so discharging the 


said prisoner from custody, as to the said detainer, this shall be 
your sufficient warrant. } 


Judge of the said County Court. 
To the gaoler or keeper of the } 
said gaol. 


An insolvent will not be discharged forthwith who shall Debts - 
falsely file a blank estate paper, he being possessed of — . 
property beyond his excepted articles at the time of filing 


| his petition (p). An insolvent who obtained goods of his 


opposing creditor without mentioning to him that he had 
that day been arrested, and the action settled by his bail, 
was held to have contracted a debt fraudulently (q). The 
contracting of a debt by a person in prison, who disguises 
or keeps back the fact of his imprisonment, is a fraudu- 
lent contracting of a debt(r). Where no fraud was 
intended at the time a contract is made, the future 
disposal of the property which passed by such contract 
is no ground for a remand (s). 

An insolvent had sold to his opposing creditor the 
lease of premises, concealing from him the fact that an 
action of ejectment was then pending against him by the 
lessor, and the opposing creditor was subsequently 
ejected from the premises invconsequence. On an action 
brought by the opposing creditor to recover damages for 
the fraud, judgment was allowed to go by default, and 
damages were, assessed at 100/., which constityted the 
opposing creditor's debt. It was held, that such debt 
was within the meaning of the 78th section as a debt 
contracted by fraud and false pretences, and the insolvent 
was remanded accordingly (t).. The giving of a bill on a 
banker with whom the insolvent has no account, is con- 
tracting a debt by means of false representations (wu). In 
ease of individual fraud by means of false representations, 


) Re Drakeford, Cress. 100. 
q) Re Bray, Cress, 89. (r) Re Tolfrey, Cress, 48. 
(3) Re Manton, Cress, 253. See Re Ulph, 2 Bank, & Ins. 156. 
© Re Turner, 1 Bauk. & Ins. 287. (u) Re Steer, Cress, 135. 
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the Court requires evidence of the party. complaining, 
that the credit was given in consequence of such repre- 
- sentations (2). 
rs Where an insolvent was indebted for costs incurred in 
having brought an unsuccessful action, and it appeared 
\to the Court that the claim was known by him to be 
unfounded, he was held to have contracted a debt by 
means of false pretences within the 78th section (y). 
The fraud or false pretences ought to be proved as far 
a as possible by other testimony than that of the insolvent 
aad himself. The creditor who lent or paid the money, or 
x who has parted with his property, must by his own 
evidence show the inducement to the debt, and that with- 
out such fraudulent device or false representation he would 
not have allowed the debt to be contracted with him. 
But the inducement being thus proved, the insolvent 
himself may be examined to show that the pretences or 
representations were false in fact: Thus, if a debtor were 
to borrow money or obtain, goods by pretending that he 
was possessed of a considerable fortune, or that he held 
a lucrative office, &c., the creditor must swear that such 
representations were made to him, and: that by these he 
was induced to give the credit, and then the insolvent 
may be examined as to whether he did possess such pro- 
perty, or did hold the situation at the time specified (:), 
Any agreement or settlement between the parties 
—- subsequent to the contracting of the original debt, which 
, has the effect of altering the nature or character of the 
a creditor's claim, will debar the creditor from urging 
against the insolvent any charge of fraud on account of 
the particular debt, provided that there be no fraud to 


7 vitiate such subsequent agreement(a). The reference 
q of all matters in dispute between the parties will preverit 
4 the opposing eneditoe from going into the question of 
- fraud (b). 


The acceptance of a security for the debt or goods as a 


(x) Re Corlass, Cress. 116, See Re Munro, Cress, 119. 
(y) Re Dunn, 1 Bank. & Ina, 119. (2) Cooke, Ins. Pr, 200, 2nd ed. 
(@). Cooke, Ins, Pr, 210, 2nd ed, 


(b) Re Aakley, Cress. 125; Re Taylor, ib, 155. 


» eases (f). 
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bond or warrant of attorney from an insolvent, or pay- 
ment of part of the debt incurred by the fraud of the 
insolvent, will operate as’ a waiver so as to prevent the 
ereditor from reverting to the original transaction for 


the purpose -of poolanging tlfe prisoner's imprison- 


ment (c). 

A debt contracted by a ‘breach of trust, is where amen of 
person having received money or other property for PY as 
specific purpose, or in a ¢onfidential character, subse: « 
quently converts this money or property to his own use ; 
this species of debt implies that the money or other pro- 
perty came in the first instance to the insolvent’s hands 
without fraud, but that being thus possessed of it, he 
makes a fraudulent conversion of it. Every species of em- 
bezzlement by an agent, factor, clerk, traveller, shopman, 
or servant, ranges itself under this class of offence (d). 

Notwithstanding a breach of trust be of such a nature 
as to expose the insolvent to a criminal prosecution, the 
Court may order him to be imprisoned, but the opposing 
ereditor will be at liberty to discharge him if he think 
fit (¢). In the case of a fraudulent breach of trust com- 
mitted by a servant in applying to his own use money 
entrusted to him for special purposes, the Court will deal 
with the insolvent with greater severity than in ordinary 


A demand in respect of a breach of trust by the. trustee 
of a settlement, is barred under the Act if properly 
inserted in the schedule (9). 

With respect to the offence of contracting debts without Contracting 
the insolvent’s “having had any reasonable or probable ben a 
expectation at the time,when tlie debt was contracted of able ex- 
paying the same,” it is to be observed that the Act of Par- 
liament does not class this among the offences which affect 
the.general body of the creditors. It therefore becomes 
only a ground of complaint as it may affect creditors in 


‘their individual capacity, and the consideration of it is to 


of pba 201, Qud ed. 
43, (f) Re Davis, Cress. 143. « 
Finch, 22 Beav. 316. 
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be limited to the particular debts due to the several 
creditors who may oppose the ingolvent’s discharge. An 
opposing creditor or his couhsel may inquire of an insol- 
vent what his expectation was at the time of contracting 
his debt, ‘but he will not be permitted to extend his 
examination for the like purpose to any other of the 
debts contained in the schedule. This, if allowed, would 
have the effect of enabling one creditor to volunteer an 
opposition on behalf of others, who may for many reasons 
be unwilling to have the circumstances of their claims 
brought before the Court. The opposing creditor or his 
counsel may, however, ascertain by the examination of 
the insolvent and of his schedule the state of his affairs, 


_ and the extent of his debts at the time of contracting the 
particular debt which is made the ground of complaint, 


and from this examination the Court will be enabled to 
determine how far the insolvent's expectation at the time 
of contracting this debt of being enabled to pay it was 
reasonable or probable (h). 

In cases where the state of the insolvent’s affairs is 
generally known to him only, it is not necessary that the 
opposing creditor ‘should appear, but he ought to be 
examined, where from the circumstances of the case it 
may be presumed that the opposing creditor was aware 
that the insolvent had no property (i). 

A debt contracted by a trader in the ordinary course of 
his business, has never been held to come within the 7Sth 
section of the statute, for if the articles purchased were 
obtained at a fair price, the trader must be presumed to 
have, in the possession of them, not only a reasonable 
and probable expectation of paying for tam but also of 
gaining a profit by the sale (k). 

An insolvent accepting accommodation bills, when 
unable to meet his own engagements, ordinarily contracts a 
debt without reasonable expectations of payment (/). The 
acceptance of an accommodation bill at a time when the 
afecipamin ehntet com trom ore thom 


(i) Re Brewster, 192, (&) Covke, Ins, Pr. 213, 2ud ed.’ 
(D Te gor t Meo, & i. 139, 
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acceptor is unable to pay his debts contracted for valuable 


- consideration, is contracting a debt without probable 


expectation of paying the same, and allowing the prin- 
cipal, who received money for the bill, to sell his chattels 
and leave the country without informing the parties who 
discounted the bill; will be deemed evidence of an original 
fraudulent intention (m). 


"405 


The suit contemplated by the statute is one for the Vexqtious 


recovery of a debt, therefore the Court is not at liberty to 
take cognisance of any expense caused to a plaintiff by 
the vexatious or frivolous defence, or delay to uny action 
in ejectment, trover, trespass to person or property, 
slander, libel, malicious injury, or, in fine, to any action 
which has not for its object the recovery of a debt (x). 
Where there has been a contest before a jury, and a 
motion afterwards to thg Court on « legal point, the 
Court is disinclined to pronounce a defendée vexatious ; 
but where the plaintiff by such defence has been put-to a 
considerable expense, and it appears that the plea was 
founded in falsehood, the Court will remand the insolvent 


for having vexatiously defended the action (0). Although ° 


an insolvent may obtain a verdict in an action at law, the 
Court will still consider the action frivolous and vexatious 
if the verdict be afterwards set aside, and it appear from 
other circumstances that the action ought never to have 
been brought (p). 

Pleading the general issue on bringing a writ of error 
were held to be a vexatious defence to an action on a bill 
of exchange(q). An insolvent was remanded for ten 
months who had by a false plea delayed the proceedings 
against him, and thereby put his opposing creditor to an 
unnecessary expense, and who had in the meantime made 


, away with his property (r). A taxed bill of costs must be 


produced to enable the Court to pronounce a remand for 
the vexatious defence of an action (s). 


(n) Cooke, Ins’ Pr. 215, 2nd ed. 


(q) Re Baker, Cress. 110. 
(8) Re Ranney, 1 Mac. & H. 106. 


In adjudging a remand for a vexatious defence of an 
action, the Court will take into consideration that a form 
of action less expensive than that chosen might have been 
selected (é). In oppositions for vexatiously defending 

, actions, as the expense constitutes the offence, the bill 
of costs and the master’s allocatur must be produced (u). 

Where an insolvent gives to an attorney a general 
authority to act for him, and he without communicating 
with the insolvent, pleads to an action which has been 
brought against him, the Court will hold the insolvent 

for the consequences(z). If the insolvent's 


defence (y). 

be gent In cases where an insolvent is opposed on account of 
seduction, damages recovered by the plaintiff in any action for 
mm be, conversation with the wife of the plaintiff, or for 
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situation in life of the parties to the action and the 
amount of damages recovered (a). 

After a right has been heard and determined by a 
Superior Court, an application for a rehearing will not 
be granted on the ground that a verdict had been 
obtained against the insolvent by fraud ()). 

The Court in delaying the discharge of an insolvent in 
eustody for damages in an action for seduction, will be — 
guided solely by the amount of the damages and the 
situation in life of the parties Ptircumstances of aggrava- 
tion or extenuation are for the consideration of the jury 
at the trial (c). 

An insolvent who is in custody for damages recovered 
in an action brought against himself and his wife for 
slander committed by the wife is in custody within the 
meaning of the 78th section, and the plaintiff in such 
action is entitled to an adverse adjudication thereunder 
against such insolvent (d). 

If the opposing creditor should think fit in the exa- 
mination of the insolvent to enter upon the merits of the 
ease upon which the judgment was obtained, the insolvent 
will be entitled to state upon his part all circumstances 
of mitigation, and the Court will be bound to take notice 
of the whole evidence in forming its judgment (¢). 

In cases where the opposition is founded upon damages pamages 
in any action of tort or trespass to the person or property = my 
of the complaining creditor, the statute requires that malicious 
it shall appear to the satisfaction of the Court that the ™""- 
injury complained of was malicious. In such cases, 
therefore, besides the production ®f the records, or of 
examined copies of the judgments, the opposing creditors 
are bound to produce evidence to satisfy the Court that 
the injury was malicious, but in these cases the judgment 
of the Court will be regulated by the amount of the 
damages (/). 

. (6) Re Marsh, Cress, 74. 
M0. See 12 & 18 Viet. «106, «, 112; 


. 160, 
(f) Cooke, Ins, Pr. 228, 229, 2nd ed. 
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The discharge of any prisoner shall and may extend 
to all process issuing from any Court, for any contempt 
of any Court, ecclesiastical or civil, for nonpayment of 
money or of costs or expenses in any Court, ecclesiastical 
or civil; and in such case the said discharge shall be 
deemed to extend also to all costs which such prisoner 
would be liable to pay in consequence or by reason of 
such contempt, or on purging the same (q). 

Every discharge as to any debt or damages of any 
creditor of such prisoner, shall be deemed to extend also 
to all costs incurred by such creditor before the filing of 
such prisoner's schedule in any action or suit brought by 
such creditor against such prisoner for the recovery of 
the same ; and all persons as to whose demands for any 
such costs, money, or expenses as aforesaid any such 
person shall be so adjudged to be discharged shall be 
deemed and taken to be creditors of such prisoner in 
respect thereof, and entitled to the benefit of all the pro- 
visions made for creditors by the Act, subject, never- 
theless, to such ascertaining of the amount of the said 
demands as may be had by taxation or otherwise, and to 
such examination thereof as is provided by the 72nd 
section of the Act in respect of all claims to a dividend 
of such insolvent’s estate and effects (h). ‘ 

A prisoner in custody on a capias utlagatum for non- 
payment of damages and costs, may be discharged under 
this Act, without previous reversal of his outlawry (i). 
Discharge The discharge of any such prisoner so adjudicated as 
toy awnl aforesaid may extend to any sum and sums of moncy 
0 which shall be payable, by way of annuity or otherwise, 
annuity, at any future time or times, by virtue of any bond, 
covenant, or other securities of any nature whatsoever, 
and every person and persons who would be a creditor 
or creditors of such prisoner for such sum or sums of 
money, if the same were presently due, shall be admis- 
sible as a creditor or creditors of such prisoner for the 


gpegeuensay ® 


ig) 1&2 Viet o. Tho » 70 oT 
(i) Reg, v. Raslooas Bite Chas Commissioners of }, 3 Nev. & P. 543. 
See Bastervillev. Sprye, 6 B&B. 370, ante 335. eee 
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value of such sum or sums of money so payable as afore- 
said, which value the said Court shall, upon application 
at any time made in that behalf, ascertain, regard being 
had to the original price given for such sum or sums of 
money, deducting therefrom such diminution in the 
yalue thereof as shall have been caused by the lapse of 
time since the grant thereof to the time of making such 
vesting order as aforesaid ; and such creditor or-creditors 
shall be entitled in respect of such value to the benefit of 
all the provisions made for creditors by the Act, without 
prejudice, nevertheless, to the respective securities of 
such creditor or creditors, excepting as respects such 
prisoner's discharge under the Act (kh). 

By deed of mortgage for a debt of 1,0001., the mortgagor Debts not 
covenanted as a further security to insure his life for the *°!"*"- 
mortgagor's benefit, deliver the policy to him, and keep 
the premiums paid till the debt was discharged ; and that, 
if, in the meantime, the premiums should be im arrear, 
the mortgagor might pay them and recover the amount 
from the mortgagee. The mortgagor afterwards took the 
benefit of the Act, 7 Geo. 4, ¢. 57, and included the 1,0001. 
debt in his schedule, stating also that the creditor held a 
policy of insurance on his life, with the joint security of 
A. B. for payment of the premiums. It was held, that 
the mortgagor was not protected by his discharge, and 
the 51st section of that Act (which is the same as the 
above section), from an action of covenant at the suit 
of the mortgagee for premiums becoming due after 


Such discharge, and paid by the mortgagee on the 


mortgagor's default (i). A party who covenants to pay 
the premiums on a policy of insurance upon his life, 
effected before his discharge, and to keep the same on 
foot, is not discharged from such covenant by the opera- 
tion of the Act (m). Where a defendant agreed to pay 
a weekly sum, which was to be increased on a contin- 
gency, and this was made a rule of Court :—It was held, 
that a discharge under the Insolvent Debtors’ Act did 
(k) 1 & 2 Vict. o. 110, s. 80. 


(2) Bennett v. Burton, 12 Ad. & EB. 657; 4 Per. & D. 813, ri 
(m) Fletcher vy. Turk, 13 L. J. (N.8.), Q.B., 43; 8 Jur. 186, 
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not extend to subsequent accruing payments, and that’ an — 


attachment might issue for the nonpayment (n). 

An insolvent is not by his discharge under the Act 
released from an action at the suit of his surety, for 
money paid after the discharge in respect of an annuity 
granted by the insolvent before. Tindal, C. J., said, 
“It is objected that if we decide against the plaintiff, the 
prisoner, notwithstanding his discharge, will be liable by 
cireuity of action, although a bankrupt who has obtained 
his certificate is discharged, even from his surety. It 


may be. so. But when we see that the Bankrupt Act : 


contains an express provision enabling a surety to pay 
the debt and stand in the place of the original creditor, 
and that the Insolvent Debtors’ Act contains no such 
machinery, we cannot supply the provision that the 
legislature has omitted” (0). ‘The grantor of an annuity, 
notwithstanding his discharge under the Insolvent 
Debtors’ Act, is liable to his surety for payment made on 
aceount ofj the annuity, subsequently to the discharge, 
— due before (p). 

An insolvent is not discharged from any debt which is 
-teangali of valuation, or cannot be proved before his 
discharge, there is ‘no provision for a future valuation. 
Thus where A. purchased of B. his business of an 
attorney, the purchase-money to be paid by two instal- 
‘ments, and the conveyanee contained a proviso, giving A. 
the power within a limited time, either of completing the 
purchase or giving B. notice of. his abandonment of the 
contract, in which case B. was to repay 504. of the pur- 
chase-money, it was held, that B.'s discharge under the 
Insolvent Debtors’ Act, before the expiration of the time 
limited for giving such notice, was no answer to an 
action to recover back the 50l. after such notice given, 
for that it was not a contingency capable of valuation at 
the time of the insolvency (q). 


(n) Lawrance v. Walker, 8 Dowl. P.C. 614; 1 Har. & Wool. 205. See 
Wilmer v. White, 3M. & B. Tad 6 Bing, 20 


Abbott r Brera 753 ; ‘6 C. 598. 
i x‘ ef Dow, Dowl. P. C. 387. 


M. & W. 19; 
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In all such cases, where it shall be adjudged that sny Guar bs. 
such prisoner shall be so discharged and so entitled as prs eel 
aforesaid at some future period, the Judge of the County b oe 
Court, if it shall seem fit, may direct that such prisoner walls of the 
shall be confined during any such period within the walls ?"™™ 
of the prison, and not within any. rules or liberties 
thereof (r). 

It is enacted by 1 & 2 Vict. c. 110, s. 86, “ That in in all Coit may 
cases where such prisoner shall, upon such adjudication taining 
as aforesaid, be liable to further imprisonment at the suit poco 
of his creditor or creditors, or any or either of them, it soner» 
shall be lawful at any time for the said Court, on he Se 
application of such prisoner, to order the creditor or four shil- 
ereditors at whose suit he shall be so imprisoned to pay week. 
to such prisoner such sum or sums of money, not ex- 
ceeding the rate of four shillings by the week in the 
whole, at such times and in such manner and in such pro- . 
portions as the said Court shall direct, and that on failure 
of payment tliereof, as directed by the said Court, the 
said Court shall order such prisoner to be forthwith dis- 
charged from custody at the suit of the creditor or 
ereditors so failing to pay the same” (3). 

Where it shall appear to the Court at any such hearing Adjudica- 
as aforesaid of any such prisoner that certain matters or pov a 


A i ‘ain 
. things ought to be performed by or « behalf of such pode 


prisoner before he is intended to be actually discharged 
from custody, but that nevertheless it is expedient not to 
adjourn the hearing of the case absolutely to some future 
eecasion, without the opportunity of such discharge 
being sooner had by doing such things as aforesaid, the 
Judge of the County Court may pronounce adjudication 
without issuing the order and warrant pursuant thereto ; 
and such adjudication may be directed to be conditional 
on the performance of such matters or things as afore- 

said ; and on the nonperformance thereof the hearing of 
such case shall stand adjourned, according to the direction 
made in that behalf (¢). 

(r) 1 & 2 Viet. c. 110, «. 81. 


(8) Sée form of affidavit, Shelford on Insolvency, 8651. 
(t) 1 & 2 Viet. o. 110, 8. 84. Anite, p. 364 


85th section, it is not necessary that a Judge's order 
should have been taken out for the defendant's arrest 
under the 3rd section of the Act (wu). 
Where ad- Tn all cases where it shall have been adjudged that any 
Kea such prisoner shall be so discharged, and so entitled us 
ghareest® aforesaid, at some future period, such prisoner shall be 
ca subject and liable to be detained in prison, and to be 
arrested and charged in custody at the suit of any one or 
be detained more of his or her creditors with respect to whom it shall 
ti have been so adjudged, at any time before such period 
thab period shall have arrived, in the same manner as he would have 
.. been subject and liable thereto if the Act had not passed : 
provided, nevertheless, that when such period shall have 
arrived, such prisoner shall be entitled to the benefit and 
protection of the Act, notwithstanding that he may have 
been out of actual custody during all or any part of the 
time subsequent to such adjudication, by reason of such 
prisoner not having been arrested or detained during such 
time or any part thereof (z). 

By the above section the case of a remanded insolvent 
is taken entirely out of the operation of the Act, and 
therefore a writ of detainer may be lodged against him 
without any writ of summons being sued out or applica- 
tion made to a Judge under the 3rd section of this Act. (y). 

If an insolvent neglects to plead his discharge in bar 
to an action brought against him in respect to a debt in- 
serted in his schedule it is his own default, and if he is 

arrested the Insolvent Court will not interfere to liberate 
him from prison. If an insolvent be detained by a cre- 
ditor, at, whose suit he has been remanded after the period 
of remand has expired, that Court will not order his dis- 
charge (2). 

Where a defendant was ordered by the Insolvent 
Debtors’ Court to remain in custody at the suit of certain 


(wu) Bilton v. Clapperton, 9 M. & W. 473. 
( LA gi hy TY! 


(y) Turner v. Darnell, 5 M. & W. 28. 


creditors named until sixteen months had expired, and 
being found at large within six months, it was held that 
under the statute, any of his scheduled creditors, although 
not named in the order, might arrest him and cause him 
to be confined until the sixteen months were expired (a). 

An insolvent debtor who was remanded under the 85th 
section, having been arrested by the creditor at whose 
suit he was remanded, in order to obtain his discharge, 
signed a consent to a Judge's order for payment of a cer- 
tain sum down, and the remainder of the debt by instal- 
ments. He paid that sum at the time he signed the 
consent and was discharged. It was held, that although 
the security was invalid, he could not recover back the 
money so paid since it was paid voluntarily, and with full 
knowledge of the facts(b). Parke, B., observed, “ It is 
urged that the legislature intended that the insolvent 
should remain in actual custody during the whole period 
for which he was remanded, as a punishment for his mis- 
conduct. If such was the intention of the legislature, it 
certainly is not expressed, and I am not aware of any 
decision to that effect. The creditor who is authorised to 
detain the insolvent, may not be inclined to do so; and 
even if he had issued a writ under the Uniformity of 
Process Act, and kept the insolvent in custody, he might 
consent to his discharge at any period, whether his 
debt had been satisfied or not. This is the case of a 
voluntary payment of money by an insolvent in custody 
under legal process " (¢). 

Where, upon any prisoner being brought up before a Court to 
Judge of the County Court, any such adjudication shall pm ane 
have been made as aforesaid by such Judge, order shall suant to 
be made accordingly by such Judge, in pursuance of such Fagor 
adjudication, and the Judge shall also issue a warrant or a im 
warrants to the gaoler accordingly, ordering the discharge gaoler. 
of such prisoner from custody as to the detainers under 
which he or she shall then be confined, or which shall be 

(a) Phillips v. Whitmore, 4 D. & R. 347. " 


(b) Viner v. Hawkins, 9 Exch. 266. 
(c) 16.269. See Turner v. Darnell, 5 M. & W. 28, 
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lodged against him or her before he or she shall be out of 
custody, the same being for debts in respect of which 
such adjudication shall have been made; and every 
such order of adjudication shall take effect as from the 
day on which the adjudication shall have been made in 
that behalf (d). 

Every such adjudication, and certificate thereof and 
order thereupon, may be made without specifying therein 
any such debt or debts, or sum or sums of money, 
or claims as aforesaid, ot naming therein any such 
creditor or creditors as aforesaid, excepting so far as shall 
be necessary in any case, in order to distinguish between 
the creditors as to whom any such prisoner may be ad- 
judged to be so discharged and entitled as aforesaid forth- 
with, and the creditors as to whom he may be adjudged 
to be so discharged and entitled at some future period; 
provided, nevertheless, that in all cases the detainer or 
detainers, with respect to which any such prisoner shall 
have been adjudged to be discharged out of custody, he 
being then in custody thereupon, shall be specified in the 
warrant of the Judge to be delivered to the gaoler in that 
behalf (e). 

Every such adjudication as aforesaid by the County 
Court, with respect to any prisoner, and the order there- 


" upon, so made as aforesaid, shall be final and conclusive, 


and shall not be reviewed by the Court, unless the said 
Court shall thereafter see good and sufficient cause to 
believe that such adjudication has been made on false 
evidence, or otherwise improperly made or fraudulently 
obtained, in which case the Court, upon the application of 


such prisoner, or of any creditor of such prisoner, may 
order such prisoner, upon due notice to be given to such \ 


persons, and in such manner as the said Court shall direct, 
to attend, or to be brought up, and the said matter to be 
reheard before the Court, who shall thereupon rehear the 
same, and may, if just cause shall appear, annul the ori- 
ginal adjudication and order thereupon made in such 
case, and shall have the same powers and authorities 


(d) 1 & 2 Viet, o. 110, «. 83. (e) 1. 
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upon such rehearing as upon any original hearing in pur- 
suance of the Act, and may adjudicate in such matter 
accordingly ; and thereupon, in case the former adjudica- 
tion in the said matter shall not be confirmed, such order, 
certificate and warrant shall be made as required by the 
Act to be made upon such original adjudication ; and the 
Judge of the County Court may, if necessary, remand 
the said prisoner to the same custody in which he was at 
the time of the former hearing of the matters of his peti- 
tion, there to be subject to imprisonment, as if the former 
adjudication therein had not been made; and thereupon 
all detainers which were in force against such prisoner 
at the time of his former discharge from custody, shall be 
deemed to be still in force against him as if such former 
adjudication had not been made ; and the gaoler or keeper 
of the prison to which such prisoner shall be so remanded 
shall and is hereby required to receive such prisoner into 
his custody in pursuance of such remand, for doing which 
the order of remand in such case shalkbe his sufficient war- 


' fant; and where in any case such prisoner shall refuse or Insolvent 


neglect to appear before the Judge of the County Court, porwr hd 
according to such order for rehearing as aforesaid, a copy be appre- 
whereof shall have been duly served on such prisoner, or 
the Court may order such prisoner to be apprehended, 


and committed to eustody in such prison as the said Court 


_ Shall direct, and to issue its warrant accordingly, and to 


cause such prisoner to be brought up for examination as 

often as to the County Court shall seem fit: provided In adjudi- 
always, that where upon such rehearing it shall appear post 
to the County Court, that such prisoner is not entitled on rebear- 
to the benefit of the Act until some future period, i, ",, 
according to the provisions ‘of the Act, the County nae lini 
Court, may, if it shall appear reasonable, adjudge the to be cal 
discharge of such prisoner at such future period, to be “e. 
calculated without including the time during which such 
prisoner shall have been out of custody since the time 
appointed for his discharge by such former adjudication 

as aforesaid (/). . 


(f) 1 & 2 Viet. c. 110, s. 96, 


the 96th section, to bring up the insolvent for the pur- 


though he was out of the district of 


the County Court (A). But the Court would not grant a 
mandamus to do that which might bring the Judge into 


continued out of the district (i). 

_ pn neg 
have issued erroneously and not pursuant to the adjudica- 
tion, the Court may annul, suspend, or amend the same 
and recommit the prisoner to his former custody (4). 

In case it is found after the discharge of the insolvent 
that his estate is not sufficiently described or discovered 


in his schedule, or the assistance of the insolvent may 


necessary to adjust, make out, recover, or manage his 
coaster Gas We On nat the creditors, the 

assignees may apply to the Court that such insolvent inay 
be further examined, as to any matter or things relating 
to his estate and effects, either by the Court or a Judge 
of the County Court (0). 

In case the insolvent shall neglect or refuse to appear 
before the Court at such time and place as shall be directed 
by such order, or appearing shall refuse to be sworn, or 
to answer such questions as shall be put to him relating to 
the discovery of his said estate and effects, then and in any 
of such cases, the County Court by warrant may commit 
such person to the common gaol of any county or place 
there to remain without bail or mainprize until such time 
as he shall submit himself to the order of the Court m 

w Bx parte Phillips, Re 21 L. J., @. B. 379; 2K. & BI. 192. 
( 


Clabburn, 
Dowling, 196; 175 . 895; 22 L. J, Q. B. 294, 
ai Be ee La 2 View « 110, 0 9. 


Tb. 
1 & 2 Viet. o. 110, « 98. 
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that behalf, and shall answer upon oath or otherwise, as 


shall be required, to all such lawful questions as shall be 
put to him th pursuance of the same for the purposes 
aforesaid (m). ae 8" 

By the 9th seetion power was given to the Commis- 
sioners on circuit, but as so much of that section as 
relates to the acts of a Commissioner on his circuit is at 
at end, by 10 & 11 Vict. ¢. 102, s. 10, the Court for the 
Relief of Insolvent Debtors in London has no power to 
direct the rehearing or re-examination of, an insolvent. 
Where, upon the hearing before the County Court Judge, to 
whom the case was allotted, the insolvent had been re- 
manded under the 76th section of the Act, for having frau- 
dulently mage a bill of sale to particular creditors of all his 
estate and effects about three months before his insolvency, 
under which remand the insolvent was imprisoned. It was 
held that jurisdiction’ in such a case is now in the County 
Court Judge (n). , 

Every petition and schedule referred for hearing to the Return of 
County Court, and all judgments, rules, orders, directions a 
and ‘proceedings pronounced, made, and done thereon, in solvent 
all and every the matters mentioned in 10 & 11 Viet. c. : 
102, s. 10, by such County Court shall be returned to the 
Court for the relief of Insplvent Debtors, and to be kept 
as such among the records (0). 

Persons discharged under the Act are not liable to im- Bifect of - 
prisonment for any debt or sum of honey, ‘or costs, ; 
to which the adjudication extends; but if arrested, are to 
be released by the Judge of the Court from which the 
process issued (p). ' 

After any person shall have been discharged, no execu- 
tion is to issue against him for any debt, or sum of money, 
to which the adjudication extends, and a discharge under 
the Act may be pleaded generally (q). 


(m) 1 & 2 Vict. c. 110, s, 98 

(m) Re Keene, 1 Mac. & H. 107. See Re Willcox, 13 Q. B. 660. 
(0) 10 & 11 Vict, ¢. 102. s, 10, see ante, p- 330, 
(p) 1 & 2 Vict. c. 110, 5. 90. See Shelford on Insolvency, pp. 117, 118. 
of? 1 & 2 Vict. ¢ 110, 8, 91. See Shelford on Insolvency. pp. 119 


EE 
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Sxcrion 4.—Of the Assignees, and of the disposition of 
the Insolvent’s estate and effects. 


It already appears (q) that upon the filing of the pri- 
soner’s petition the Insolvent Debtors’ Court makes an 
order for vesting the prisoner's real and persongl estate in 
the provisional assignee of that Court. 

The Court for the Relief of Insolvent Debtors, at any 
time after the making ahy such vesting order as afore- 
said as to the same Court shall seem expedient, may 
appoint a proper person or persons to be assignee or 
assignees of the estate and effects of such prisoner for 
the purposes of the Act; and when such assignee ur 
assignees shall have signified to the said Court his or 
their acceptance of the said appointment, the estate, 
effects, rights, and powers ‘of such prisoner yested in 
such provisional assignee as aforesaid shall immediately, 
by virtue of such appointment, and without any con- 
veyance or assignment, vest in the said assignee or 
assignees, in trust for the benefit of the ereditors of such 


_ prisoner, in respect of or in proportion to their respective 


debts, according to the provisions of the Act; and every 
such appointment shall after such acceptance thereof be 
entered of record: of the said Court, and such notice 
thereof shall be published as the said Court shall direct; 
and every person so appointed assignee shall be deemed 
to be an officer of the said Court, and shall be liable as 
such to the control thereof. The said Court may direct 
any fee or remuneration for the performance of duties in 


getting in and distributing the estate of any insolvent - 


debtor, whether by any assignee or by the provisional 
assignee, in case of such distribution being effected 
without the appointment of any other assignee, which 
shall not exceed the rate of five per centum on the sum 
received as produce of such estate (r). 

Assignees may be appointed if expedient by the Court 
at any time after vesting order made. Parties applying 
for the appointment of assignees are at liberty to take 


(q) Ante, p. 342. 


(r) 1 & 2 Viet. e. 110, #. 45. 
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into the office such vouchers as they may think fit, 


_ showing the wish of a majority or other portion of the 


ereditors. Appointments will be made on proof of the 
desire of such majority, unless cause to the contrary shall 
appear in any case (3). 

At the hearing any one of the creditors who is desirous 
of being appointed assignee, may signify his willingness 
to accept the office, and should fill up the acceptance 
paper. 

Acceptance Paper. 

Court for Relief of Insolvent Debtors. 


0, 
In the matter of 
on the day of 185 . 


: Clerk. 
I [or wel [names to be writton at full length, with descriptions, 


trades, ions, &e , and residences] do hereby signify to the 
Court acceptance of the appointment of assignee herein, — 
Dated the day of 185 

Signed 


Witness to the signature of the [every witness must add his 
description, trade, or ion, and residence, first putting in the 
ANB. On thi son aE 

. acceptance paper, filled up, e., bein; tod 
to the Provisional Assignee at the Court in Sanden, win ten 
days from the firstday above written, he will give receipt for the 
same : and will, on ascertaining the sufficiency of the acceptance, 
prepare the order of appointment ; which may then be taken, 
together with the insolvent’s books and papers (if any), from the 
care of the book-keeper. 

N.B. It has been ordered that monies realized in any case by 
the Provisional Assignee shall remain in Court and be applied to 
dividend, and shall not be committed to the keeping of other 
Assignee, if such be appointed, nor applied in his costs and 
expenses, unless specially directed by « Commissioner on in- 
vestigation. 

Entrance to the Office of the Court, 5, Portugal Street, 

Lincoln’s Inn Fields, 

The practice had been, where assignees were named at the hearing 
on Cireuit, to give out this paper, only filling in the name and 
number of insolvent, and the date with Circuit Clerk's signature. 


(8) Rule 25, 


ERY 
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There has been a difference of opinion as to the power 
of the Judge of the County Court to appoint the 
creditors’ assignee, but the better opinion appears to be 
that he has no such power, though his recommendation 
is generally confirmed by the Court in London (0). . 

Court may On the application of any creditors of the prisoner, 

cohene the Insolvent Debtors’ Court may remove assignees and 

— may appoint others in the place of any assignees so 

assignees. appointed who shall be unwilling to act, or in case of the 

- death, incapacity, disability, misconduct, or absence from 

the realm of any such assignee, or other cause of unfitness 
appearing to the Court. After such appointment of a 

new assignee or assignees, and by virtue of the order of 

the Court in that behalf, all the estate, effects, rights and 

powers of such prisoner vested in any such former assignee 

or assignees shall become vested in such new assignee or 
assignees without any assignment or conveyance executed 

ee in that behalf; and every such removal and appointment 
dna shall be entered of record in the said Court, and such 
notice thereof shall be published as the said Court shall 
at any time direct; and proof of such removal and 
appointment so catered of record as directed by the 
46th section, shall be received by such certified copy 
thereof as is by that section directed to be received as 
proof of such order and appointment as aforesaid made in 

pursuance of the Act (u). 

Certified § A copy of the vesting under the Act, or of the appoint- 

and ment, under the 45th section of the Act, of an assignee 

tor assignees of insolvent’s estate and effects, such copy 
being made upon parchment, and purporting to have the 
certificate of the provisional assignee of the said Court, 
or his deputy appointed for that purpose, endorsed 
thereon, and to be sealed with the seal of the said Court 
is to be received as sufficient evidence of such order and 
appointment respectively having been made, and of the 
. title of the provisional. assignee, and of such other 


4 


(6 ao * 15 Law T. 347. See Re Howe, | Mac, & H. 214; 17 Law 
T. 270; Mr, Commissioner Phillips expressed an opinion ‘that the 
Judge of a by ot ‘Court has power to appoint assignees, 

(uw) 1 & 2 Viet. c. 110, 5. 65. 
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assignee or assignees respectively, under the same: 

Where, according to any laws now in force, any convey- pe for 
ance or assignment of any real or personal property 

of an insolvent debtor would require to be registered, 

then a certified copy of the vesting order, and a certified 

copy of the appointment of an assignee or assignees 

under the Act (if any such appointment shall have been 

made), are to be registered in the registry office, as 
directed by the Act (2). 

The assignee or assignees of the estate and effects of Sale of 
any such prisoner shall, with all convenient speed after = 
his or their appointment, use his or their best endeavours 
to receive and get in the estate and effects of such 
prisoner, and shall with all convenient speed make sale of 
all such estate and effects. If such prisoner shall be Realestate. 
interested in or entitled to any real estate, either in pos- 
session, reversion, or expectancy, such real estate within 
the space of six months after the appointment of such 
assignee or assignees, or within such other time as the 
said Court shall direct, shall be sold by public auction in Creditors 
such manner, and at such place or places as shall thirty thicte dage 
days before any such sale be approved, in writing under py sale 
their hands, by the major part in value of the creditors of Cstate, 
such prisoner entitled to the benefit thereof, who shall 
meet together on notice of such meeting, published pees to 
fourteen days previous thereto in the London Gazette, tied. 
and also in some daily newspaper printed and published 
in London or within the bills of mortality, if the prisoner 
before his or her going to prison resided in London or 
within the bills of mortality, and if such prisoner resided 
elsewhere within the United Kingdom, then in some 
printed newspaper which shall be generally circulated in 
or near the place where such prisoner resided at the 

time aforesaid (y). 

In case such prisoner shall be entitled to any copyhold Assignee 
or customary estate, a certified copy of such vesting order jemler ot 
as aforesaid, and a like certified copy of the appointment pr 
of such assignee or assignees as aforesaid, shall be entered asa 


(#) 1 & 2 Viet, c. NO, ». 46, (y) 1 & 2 Viet. c. 110, 8, 47. 
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on the court rolls of the manor of which such copyhold 
or customary estate shall be holden, and thereupon such 
assignee or assignees may surrender or convey such copy- 
hold or customary estate to any purchaser or purchasers 
of the same from such assignee or assignees, as the said 
Court shall direct ; and the rents and profits thereof shall 
be in the meantime received by such assignee or assignees 
for the benefit of the creditors of such prisoner, without 
prejudice, nevertheless, to the lord or lords of the manor 
of which any such copyhold or customary estate shall be 
holden (2). 

If the assignees have tried to sell the insolvent's real 
estate by auction, and failed, a sale afterwards by private 


_ contract will be good (a). 


The provisions of the ubove section are directory only, 
and it is not open to any third person to dispute the 
validity of the title of the assignee on the ground that the 
steps by the 47th section directed to be taken have been 
delayed or omitted (b). 

Where no assignees have been appointed the Insolvent 
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any such person; and may make any special order 
touching the same, and the Court may direct that such 
property as it may be expedient not to sell, or not to sell 
immediately, according to the provisions of the Act, shall 
not be so sold, and from time to time may order and 
direct in what manner such property shall be managed 
for the benefit of the creditors of such person, until the 
same can be properly sold, or until payment of all such 
ereditors, according to the provisions of the Act, shall 
have been made, and may make such orders touching the 
sale or disposition of such property as to the said Court 
shall seem reasonable, considering the rights of the 
ereditors of such person to payment of their demands, 
and the future benefit of such person after payment of 
his debts, and upon such terms and conditions with 
respect to the allowance of interest on debts not bearing 
interest, or other circumstances, as to the said Court shall 
seem just. ‘The Court may also order the property to be 
mortgaged if more beneficial ((). 


_ eee 
SD at 
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All powers vested in any such prisoner, whose estate Assignees 


shall by an order under the Act have been vested in the mut ame 


provisional assignee, which such prisoner might legally So 


execute for his own benefit (except the right of nomina- might have 


; ine 2 + executed 
tion to any vacant ecclesiastical benefice), are vested in lah bir enien 


Debtors’ Court may direct the provisional assignee to 
convey any interest in lands and tenements which has 
become vested in him, and which appears to be of no 
value to the creditors, without observing the previous 


directions as to the sale of real property by assignees (c). 


the assignee or assignees of the real and personal estate benetit. 


Bay omrys In cases where persons whose estates may by an order of such prisoner by virtue of the Act, to be by such 
tothe dis, Under the Act have been vested in the said provisional assignee or assignees executed for the benefit of all and 


posal of in *88ignee may be entitled to annuities for their own lives, every the creditors of such prisoner under the Act, in 
certain. Or other uncertain interests, or to reversionary or con- such manner as such prisoner might have executed the 
cases, 


tingent interests, or to property under such circumstances 
that the immediate sale thereof for payment of their debts 
may be very prejudicial to them, and deprive them of the 
means of subsistence which they might otherwise have, 
after payment of their debts; the Court may take into 
consideration all circumstances affecting the property of 


s) 1 & 2 Vict. o, 110, s. 47. 
a) Mather v. Priestman, 9 Sim. 352; Re White, 1 Mac, & H. 102. See 


on Insolvency, pp. 42, 43. 
(6) Cole v. Coles, 6 Sal 523; Doe d. Smith v. Glenfield, 1 Bing. N. C. 
729; 1 Seott, 1:99. 
() 1 & 2 Viet, o, 110, . 63, 


same (e). 

The provisional assignee may exercise for the benefit 
of creditors a power which the insolvent himself might 
have exercised for his own benefit (/). 


The assignee or assignees of any such prisoner, are Assignees 


empowered to sue from time to time as there may be 


may sue in 
their own 


occasion, in his or their own name or names, for the »smes, 


recovery, obtaining, and enforcing ¥ any estate, effects, pound’ 
debts, &e, 


(d) 1 & 2 Vict. c. 110, 8. 48, (¢) 1 « 2 Viet. o. 110, 5, 49, 
(f) Re Barrow, 28 Law T. 163, 


com- 
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or rights of the prisoner, and to make compositions with 
any debtors or accountants to such prisoner, where the 
same shall appear necessary, and to take such reasonable 
part of any such debts as can upon such compositions be 
gotten in full discharge of such debts and accounts; and 
to submit to arbitration any difference or dispute between 
such assignee or assignees and any person or persons for 
or on account or by reason of any matter, cause, or thing 
relating to the estate and effects of such prisoner: but 
the previous consent of the major part in value of the 
creditors is required to any such composition, or submis- 
sion to arbitration, or suit in equity (g). 

In all matters wherein creditors shall vote, or wherein 
the assent or dissent of the creditors shall be exercised 
in pursuance of or in carrying into effect the Act, every 
creditor shall be accounted such in respect of such 
amount only as upon an account fairly stated between 
the parties, after allowing the value of mortgaged pro- 
perty, and other such available securities and liens, 
shall appear to be the balance due; and all disputes 
arising in such matters concerning any such amount shall 
upon application duly made in that behalf be examined 
into by the said Court, or any Judge of the County 
Court who shall have power to determine the same, and, 
if it seem fit, to refer the examination thereof to an 
officer of the said Court, or to an examiner duly ap- 
pointed in pursuance of the Act: but the amount in 
respect of which any such creditor shall vote in any such 
matter shall not be conclusive of the amount of his or 
her debt for any ulterior purposes, in pursuance of the 
provisions of the Act (h). 

Actions or suits do not abate by the death or removal 
of an assignee (i). / 

Tn all cases in which any such prisoner shall be entitled 
cepted by #0 any lease or agreement for a lease, and his assignee or 
assignees, assignees shall accept the same, and the benefit thereof, 


MH 


(g) 1 & 2 Vict. c. 110, 5. 51. (A) 1 & 2 Vict. c. 110, s, 52. 
\) 1 & 2 Viet. c. 110; 8. 53, See 15 & 16 Vict. c. 76, s. 142, as to when 
the insolvency of the plaintiff will not abate an action. 
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as part of such prisoner's estate and e , the said thein- rae 
prisoner shall not be or be deemed to be liable to pay jiable for 
any subsequent rent. to which his discharge, adjudicated *he reat. 
according to the Act, may not apply, nor be in any 
manner sued after such acceptance in respect or by reason 
of any subsequent nonobservance or nonperformance of 
the conditions, covenants, or agreements therein contained : 
provided that, in all such cases as aforesaid, the lessor, Amignees 
or person agreeing to maké such lease, his heirs, exeeutors, Pg 
administrators, or assigns, if the said assignee or assignees whether to 
shall decline, upon his or their being required so to do, fig 
may determine whether he or they will or will not accept lessor may 
such lease or agreement for a lease, may apply to the said tf Sune. 
Court, praying that he or they may either so accept the 
same, or deliver up such lease or agreement for a lease, 
and the possession of the premises demised or intended 
to be demised ; and the said Court shall thereupon make 
such order as in all the cirewmstances of the case shall 
seem meet and just, and such order shall be binding on 
all parties (x). 

A term of years will not vest in the assignees, unless 
they do some unequivocal act to manifest their accept- 
ance; a mere attempt to make it available to the estate is 


“not such an exercise of ownership as to create by im- 


plication an assent (J). An assignee of a lease, under the 
Insolvent Debtors’ Act, is entitled to reasonable time in 
which to decide whether he will accept the lease or not, 
and during that time he may take such steps as he may 
think necessary for the purpose of trying to render the 
property productive (m). An insolvent cannot maintain an 
ejectment against his tenant in respect of premises held by 
the insolvent under an agreement for a lease, notwith- 
standing no act has been done by the provisional assignee 
to show his acceptance or refusal of the lease(n). For 


(k) 1 & 2 Vict. c. 110, 5, 50. The stat, 12 & 13 Vict. «. 106, s. 145, con- 
tains an analogous provision as to leases and agreements for leases to 
which ange are entitled, Seo Shelford on the Law of Bankruptcy, pp. 
276—283, 2nd ed. 

()) Lindsay v. Limbert, 12 Moore, 209; 2 C, & P. 526. (m) 1b, 
mm Doe d. Palmer vy. Andrews, 2 ©. & P. 593; 4 Bing. 348; 12 Moore, 


PROCEEDINGS UNDER INSOLVENT DEBTORS’ ACT. 


_ although no permanent assignee has been appointed, all 
‘the interest passes by the assignment to the provisional 
assignee, who by his office is bound to take all the insol- 
vent's interest in all property, and has no option to accept 
or not (0). 

Where the If any such prisoner shall, at the time of filing such 
petition as aforesaid, whether such petition shall have 
be ig been preferred by himself or by any such creditor as 
Sata aforesaid, or at any time before such prisoner shall 
order's become entitled to his final discharge according to the 
Act, have any government stocks, funds, or annuities, or 
any of the stock of any public company, either in England, 
Scotland, or Ireland, standing in his own name in his 
own right, the said Court for the Relief of Insolvent 
Debtors, whenever it shall deem fit so to do, may order 
all persons whose act or consent is thereto necessary 
to transfer the same into the name of such assignee or 
assignees, as aforesaid ; and all such persons whose act or 
consent is so necessary as aforesaid are indemnified for all 

things done or permitted pursuant to such order (p). 
Public officers of any company neglecting to obey the 
order of the Court for the transfer of certain shares 
belonging to an insolvent into the. name of the provisional 


i 


Assignees’ ‘The assignee or assignees of the estate and effedls o 
fF agnactioe any prisoner, being a beneficed clergyman or curate, ar 
= of, Bot entitled to the income of such benefice or curacy, but 
benefice or such assignee or assignees may obtain a sequestration of 
cumey. the profits of any such benefice, for the payment of the 
femestte- debts of such prisoner. The order appointing an assignee 
ome by or assignees is a sufficient warrant for the granting of 

be Such sequestration, without any writ or other proceedings 
obtained. tg authorize the same; and such sequestration shall 
accordingly be issued, as the same might have been 
issued upon any writ of levari facias, founded upon any 
judgment against such prisoner (r). 


assignee will be committed to the Queen’s prison whe 


0) Doe d. Palmer vy, Andrews, 2 C, & P. 593; B Bing. 348; 12’ Moore, 
(p) 1 & 2 Vict. o, 110, 8. 
‘@ Re Palmer, 1 ie & H. 116, 


ny 5: & 2 Vict. c, 110, 8, 55. 
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A vesting order is “an order appointing an assignee” 

of the prisoner, in pursuance of the Act, within the 
meaning of the 55th section. ‘The provisional assignee of 
an insolvent prisoner, in whom the estate and effects of such 
prisoner are vested by an order of the Insolvent Debtors’ 
Court under the 37th section of the Act, may therefore 
apply for and obtain a sequestration of the profits of the 
prisoner's benefice under the 55th section (8). A sequestra- 
tion obtained by the assignees of an insolvent incumbent 
operates from the time of publication, and does not 
entitle the assignees to the arrears of composition for 
tithes due before publication (@). Lodging a writ of 
levari facias with the Registrar of the Bishop of the 
diocese does not bind the property of the incumbent from 
the time of such lodging (wu). 

The assignees are not entitled to the pay, half-pay, Assignees’ 
salary, or pension of any prisoner, being or having been PO*¢rnet 
an officer of the army or-navy, or an officer or clerk, or to the pay 
otherwise employed or engaged in the service of her ¢y — 
Majesty, in the customs or excise, or any civil office, or military, 
other department whatsoever, or being or having been officers. 
in the naval or military service, or other employment 
or service, or in the enjoyment of any pension under 
Government, or the Court of Directors of the East India 
Company. But the Insolvent Debtors’ Court may, with 
the consent of the officer of the department to which the Portion of 
prisoner shall belong, order a portion of the pay, half-pay, pb 
salary, emolument, or pension of any such prisoner, to be parse gg 
paid to such assignee or assignees, in order that the same application. 
may be applied in payment of the debts of such prisoner, 
until the said Court shall make order to the contrary (), 

If the County Court should suggest a deduction from 
the prisoner's salary or pension, in favour of creditors, 
the Insolvent Debtors’ Court would pay respect to their 


AY Smith v. Wetherell, 5 Dowl, & Le 278; 2 B.C. Rep. 179. See 
A v. Cuwtam, 3 Bos & P. 321, 

() Waite v, Bishop, 3 Dowl. P. C, 234. 

(u) Ibid, See Shelford on Insolvency, pp. 58, 54. 

(2) 1 & 2 Vict. c. 110, 8. 56. See cases under this section, Shelford on 
Inaolvency, pp. 56, 57. 
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opinion, and act upon the suggestion. But in making 
this suggestion, the County Court would exercise no 
statutable jurisdiction, for that Court could not carry its 
suggestions into effect by making the usual communica- 
tions to the chief officer and paymaster of the Govern- 
ment department (y). 

in Tf any such prisoner shall, at the time of his arrest, or 

, other commencement of his imprisonment, by the consent 

and permission of the true owner thereof have in his 

possession, order, or disposition, any goods or chattels, 
ing dt whereof such prisoner was reputed owner, or whereof he 
his pro- ~ had taken upon him the- sale, alteration, or disposition 

“ as owner, the same shall be deemed to be the property 


il f 


of such prisoner, so as to become vested in the proyisional — 


assignee of the said Court by the order made in pursuance 
No of the Act. But no transfer or assignment of any ship 
ane tybe OF Vessel or any share thereof, made as a security for any 
affected. debt or debts, either by way of mortgage or assignment 
duly registered (z), shall be invalidated or affected by 
reason of such possession, order, or disposition of the 
same as aforesaid (a). 

Goods allowed to be in the order and disposition of a 
bankrupt, as reputed owner, by the consent of his 
assignee, are liable to be seized, upon a subsequent in- 
solvency, by the assignee of the Insolvent Debtors’ 
Court (b). 

Distress No distress or distresses for rent made and levied after 
pach de the arrest or other commencement of the imprisonment 
for more of any person whose estate shall, by any such order as 
year’s rent, aforesaid, have been vested in the provisional assignee, 
upon the goods or effects of any such person, shall be 
evailable for more than one year’s rent accrued prior 
to the making of such order, but the landlord or party 
to whom the rent shall be due shall and may be 4 


(y) Per Mr, Commissioner Law, Re Garside, 1 July, 1850. 

(2) As to the registration of ships, see “The Merchant Shipping Act, 
1854,” 17 & 18 Vict. o. 104, 
~(@) 1 & 2 Vict. o, 110, 8. 57. 


(6) Butler v. Hobson, 4 Bing. N.C. 290; 6 Dowl. P. C. 409; 5 Scott, 
798. . 
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creditor for the oyetplus of the rent due, and for which 
the distress shall not be available, and entitled to all the 
provisions made for ¢reditors by the Act (c). 

It is no objection to a distress for rent that the tenant, 
after it became due] petitioned the Insolvent Debtors’ 
Court under the Act, inserted the rent in his schedule as 
a debt, was opposed in respect of it’ by the landlord, and 
obtained his discharge\(d). The assignees of an insolvent 
connot bring an action for rent against the tenant of 
premises in which the insolvent has a life interest, in the 
names of the trustees|of those premises, without their 
consent or the offer to them of a sufficient indemnity 
against costs (e). The|statute only applies to rent due 
at the time of the insolvent obtaining his discharge (f). 

A landlord who has distrained the goods of a tenant, 
who, being arrested after the distress, goes to gaol and 
petitions the Insolvent Debtors’ Court before the goods 
are sold, is entitled to the whole of the rent due, and is 
not restricted to one year's rent (9). 

If any such prisoner pee before or after his or her yotantary 
imprisonment, being in insolvent circumstances, volun- preference 
tarily convey, assign, transfer, charge, deliver, or make pos oe 
over any estate, real or, personal, security for money, poe 
bond, bill, note, money, property, goods or effects what- Tt 
soever, to any creditor of creditors, or to any person or 
persons in trust for, or to| or for the use, benefit or’ advan- 
tage of any creditor or creditors, every such conveyance, 
assignment, transfer, charge, delivery, and making over 
shall be deemed and is declared to be fraudulent and 
void as against the provisional or other assignee or 
assignees of such prisoner appointed under the Act: 
provided always, that no such conveyance, assignment, 
transfer, charge, delivery or making over shall be so 
deemed fraudulent and void unless made within three 
months before the commencement of such imprisonment, 


(ec) 1 & 2 Vict. c. 110, 8. 58, 
(d) Phillips v. Shervill, 6 Q. B. 944, 


G — v. Todd, 1 Dowl. P. G. 306. 
ih ookes v. Hutchinson, 1 Dow), P. C. 4.3. 
(9) Wray v. Egremont (Earl), 1 Nev. & M. 188; 4 LB, & Ad. 122, 


or with the view or intention, by the party so conveying, 


- delivering or making: 


assigning, transferring, charging, 
over, of petitioning the said Court for his discharge from 
custody under the Act (h). 

The word “voluntarily” is used in the statute to 


Vetere, denote either an ‘assignment without such valuable con- 


sideration as is sufficient to induce a party acting really 
and bond fide under the influence of such considerations, 
or an assignment made in favour of a particular creditor 
spontaneously, and without any pressure on his part to 
,obtain it, If in any case a doubt arises as to the real 
value of the consideration, or as to the real motive of the 
debtor in making the assignment, such question must be 
decided by the jury, who will determine whether it is a 
bond fide transaction or a mere collusion to avoid the 
statute (i). 

Where a conveyance or transfer of goods is made by a 
party in insolvent circumstances to a creditor in pur- 
suance of a bond fide demand by the creditor, it is not 
voluntary within the meaning of the 59th section. It is 
not necessary, in order to support it, that there should 


have been pressure on the part of the creditor, or an | 


apprebension on the part of the insolvent that, by not 
making it, he would be in a worse condition (h). 


A warrant of attorney was executed by a trader to one 


of his creditors, authorizing him to enter up judgment 
and sue out execution forthwith, and he did so four days 
after the instrument was executed, and the jury found 
that when it was given-the defendant meant to take the 
benefit of the Insolvent Debtors’ Act. It was held to be 
a charge upon or assignment of the estate and effects of 
the insolvent within the statute, and void as against the 
assignees ((). 4 

A voluntary payment by a debtor to his creditors, such 
debtor being in insolvent circumstances at the time, and 
within three months before his imprisonment, although 


(h) 1 & 2 Viet. c. 110, 5. 59, 


i) Arnel v, Bean, 8 87. See Stuckey v., Drewe, 2 My. & Kee. 100 
h aM 


v. Baker, 4 W. 348. 3 Th, 195, 


Mogg 
(ly Sharp -v. Thomas, 4 M. & P. 87; 6 Bing, 416. 
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in discharge of a bond fide debt, is a fraudulent delivery 
of money and void under the statute, though the word 
payment is not introduced (m). 

A voluntary assignment made by an insolvent of all his 


" @ilects within three months before the commencement of 


his imprisonment is void under the 59th section, though 
made for the benefit of all his creditors (n). - 

The assignees of an insolvent take only such property 
as he was equitably as well as legally entitled to at the 
time of the vesting order; therefore an agréement to 
assign certain specific urticles as a security for money, 
followed by an actual assignment, will prevail against the 
assignees, although the assignment itself standing alone 
was made under such circumstances as would have 
rendered it void (0). 

A transfer made by a debtor under apprehension of 
arrest is not fraudulent and void as voluntary (p). A 
payment is not voluntary if made under a demand of 
payment by a creditor, in a letter saying that he must 
have the money “ in a few weeks,” or he would put it in 
the hands of an attorney to get, in consequence of which 
the debtor paid the debt in three weeks, and went to 
prison, and petitioned the Insolvent Debtors’ Court 
within three months afterwards (q). A demand for the 
payment of a debt is not necessary; but a request is 
sufficient to take the payment out of the class of pay- 
ments by way of voluntary preference—the request must 
come either directly or indirectly from the ereditor (7). 

To the declaration in an action by the assignee of F. 
an insolvent against the defendant for converting to his 
own use, or wrongfully depriving F. of the use and pos- 
session of his goods, the defendant pleaded first not 
guilty, and secondly justified on the ground that the 

) Herbert v,. Wilcox, 3M, & P. 515; 6 Bing. 203. 

in) Jackson v. Thompson, 2 Q. B, 887; 2 Gale & D, 598.* Thompson vs 
Jackson, 3 Man. & G. 621; 4 Scott, N. R. 234. See Davies v, Acocks, 2 
©. M. & R. 461; 5 Tyr. 563, Binns y, Towsey, 7 Ad. & F. 869. 

(0) Mogg v. Baker, 3 M.& W.195. 4 Jb. 348 

(p) Corbould v. Broadhurst, 1 M. & Rob. 189, 


(9) Reynard v. Robinson, 3 M. & Scott, 127: 9 Bing. 717. 
af Vickery v. Reed, 5 Jur. 876. See Shelford on Insolvericy, pp. 59— 
. » ‘ 
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defendant before the insolvency recovered judgment 
againstF’., and caused a writ of fieri facias to be sued out, 
and the Sheriff, by virtue thereof, seized and sold the 
goods. The replication was, that within three months 
before his imprisonment F. being in insolvent circum: 
stances, with the intention of petitioning the Court for 
his discharge, charged his estate in favour of the defend- 
dint, a creditor, by means of a warrant of attorney, fraudu- 
lent and void within the 1 & 2 Vict. ¢. 110, whereupon 
the defendant obtained the judgment and execution. It 
was proved that the warrant of attorney was given volun- 
tarily within the three months of the imprisonment of F’., 


WARRANTS OF ATTORNEY. 


the time of the imprisonment or petition of the insolvent, 


_ also that a demand and refusal were unnecessary for the 


act of the defendant in procuring the sale, was itself a 
conversion by which the plaintiff, when he subsequently 
became appointed assignee, was damaged (t). But it 
was held by Parke, B., Williams and Crowder, JJ., that 
“void” in the 59th section meant voidable merely at the 
election of the assignees, that if it meant absolutely void 
as against the assignees.from the act done, there was no 
evidence of a tortious act on the part of defendant so as 
to amount to a conversion, and that a demand and a 
refusal were necessary (u), 7 


with the viewof giving the defendant a fraudulent pre- 
ference, and the adjudication on the petition was admitted 
in evidence after objection by the defendant. It contained 
a judgment that the insolvent had, with a view of giving 
a preference, fraudulently charged his estate, and an 
order that he should be imprisoned for one year. F., 


The provisions of the Act 3 Geo. 4, c, 39, are extended Provisions 
to the provisional or other assignee or assignees of every be pot 
prisoner whose estate shall after the expiration of twenty- tended to 
one days next after his execution of such warrant of + he of 


attorney, or giving of such cognovit actionem as therein i™*lvents. 


having been taken into custody on the day of the adjudi- 
cation, was discharged within three days by the defendant. 


The only evidence of the conversion was that the defend-, 


ant, the only detaining creditor, directed the sale of the 
goods under the execution : It was held, that the adjudi- 
cation, although not evidence of the fact of the fraudulent 
charge theréin stated, was admissible to show for what 
time the insolvent was to remain in custody, the discharge 
by the detaining creditor in two days being a material 
circumstance tb prove.that the warrant of attorney was 
given by way of fraudulent preference (8). 

It was held by Jervis, C. J., Pollock, C. B., Alderson, 
B., Maule, J., Creswell, J., and Martin, B., first, that 
the acts mentioned in the 59th section were as aguinst the 
assignee to be deemed absolutely void, and not voidable 
only. 
It was held, secondly, that they must be held to be 
void from the time when they were done, and not from 


: ; 

(s) Billiter v. Young (in ervot), 6 E. & B. 1; 2 Jur. N. 8. 488; 20 L. J. 
Q. B., 169, Exch. Cham. 

‘ 


mentioned, be vested in the provisional assignee of tli 
said Court for the Relief of Insolvent Debtors, by virtue 
of the Insolvent Act; and every such warrant of attorney, 
and judgment and execution thereon, and every such 
cognovit actionem, and judgment entered up thereon, and 
execution taken out on such judgment, as are declared 
by the Act 3 Geo. 4, ¢. 39, to be fraudulent and void 
against the assignees mentioned therein, shall be deemed 
equally fraudulent and void against the provisional or 
other assignee or assignees of such prisoner, appointed 
under the Insolvent Act, and such provisional or other 
assignee or assignees shall be entitled to recover. back 
and receive, for the use of the creditors of such prisoner, 
all and every the monies levied and effects seized under 
or by virtue of any such judgment or execution (2). 

A cognovit not filed, and upon which no judgment has 
been signed within twenty-one days, is void as against 
assignees of an insolyent under the Act, although the 


- 9, iter v. Young (in orvor), © R, & B.1; 2Jur. N. & 498; 25 LJ, 
) 


=" Exeh. Cham. 
(2) 1 & 2 Vict. &. 110, «. 60. 


e 
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cognovit was given in a suit commenced adversely, and 
although the proceeds of the execution are paid over to 
the judgment creditor before the insolvency (y). A sale 
of the goods of an insolvent under a /i. fa., issued upon a 
warrant of attorney given by the insolvent, is invalid, if it 
take place after the commencement of the insolvent's 
imprisonment, notwithstanding the goods may have been 
seized under the writ before the imprisonment(z). In 
such case trover lies at the suit of the assignées (a), 
Where the goods of an insolvent are under an execution, 
and the produce of the sule paid to the execution cre- 
ditor after the imprisonment of the insolvent, his assig- 
nees subsequently appointed may recover such produce 
as money had and received to their use (b). An attorney, 
who held a cognovit for a debt, agreed with the debtor, 
who was about to take the benefit of the Insolvent Act, 
and for whom he prepared the schedule and acted as his 
attorney in obtaining his discharge, that the debt should 
be omitted out of the schedule, and that the cognovit 
should continue in force notwithstanding his discharge ; 
the insolvent obtained his discharge, and the attorney 
having issued execution on such cognovit, the Court set 
» it aside (c). 


Warrantof Tn all cases where any prisoner whose estate shall have 


and cog- been vested in the said provisional assignee under the 
novit |, Act shall have executed any warrant of attorney to con- 
not tobe fess judgment, or shall have given any cognovit actionem, 
—— or bill of sale, whether for a valuable consideration or 
Pe A otherwise,,no person shall, after the commencement of the 
vatter his. imprisonment of such prisoner, avail himself or herself of 
— any execution issued or to be issued upon any judgment 

obtained orto be obtained upon such warrant of attorney or 

cognovit actionem, or of such bill of sale, either by seizure 

and sale of the property of such prisoner, or any part 


thereof, or by sale of such property theretofore seized, or 


(@ Bigin v. Yorke, 5 Man. & G, 429; 6 Scott, N. R. 222, 

(2) Keloey v. Minter, 1 Seott, 616; 1 oe 5.5 721; 1 Hodges, 177. 

(a) Jb. 1 (b) Guy vy, Hit , 5 Nev. & M. 660. 
a— v. Freeman, 2 Dowl. P. C. 375; 4 B. & Adol. 887, n.; 2U.& 
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any part thereof, but any person or persons to whom 
any sum or sums of money shall be due in respect of any 
such warrant of attorney or cognovit actionem, or of such 
bill of sale, shall and may be a creditor or creditors for 
the same under the Act (d). ' 

The object of the 61st section was to prevent a person 
to whom a warrant of attorney or cognovit or bill of sale: 
had been given, from availing himself of it after the com- 
mencement of the insolvent's imptisonment ; but the pro- 
vision that no person shall, after the commencement of 
the insolvent’s imprisonment, avail himself of a bill of 
sale “ by sale of such property theretofore seized,” cannot 
apply to a person who has become ‘absolute owner of the 
property before the imprisonment (e). ; 

W., as a security to L., for money payable on a certain 
day, bargained and sold goods to L. by. indenture, with a 
covenant for payment by W. to L. at the day, and proviso 
that if such payment were made the indenture should 
cease, but in case of default L. should hold the goods to 
his own use for ever. Default was made, and L. took 
possession. Afterwards W. became an insolvent within 
the Act, and: went to prison; and, after the commence- 
ment of W.’s imprisohment, L. sold the goods. It was 
held, that such sale was not void as against the assignées, 
for that L. had not thereby availed himself of the bill of 
sale after the commencement of W?’s imprisonment within 
the meaning of the 61st section (/). ’ 

That section does not apply to bills of sale which con- 
vey the property absolutely, but only to an executory bill 
of sale requiring something to be done in order to the 
due completion of the title, and it does not prevent a party 
to whom goods are absolutely transferred from keeping 
“a of selling them (9). ry 

e@ stat. 17 & 18 Viet. ¢. 36, s. 1, requires (amongst 
other things) every bill of sale of sehen chattels ey 
filed with the officer acting as clerk &f the docquets and 


@) 1 & 2 Vict. o. 110, « 61. ' 


Hunt v. Robins, 2 Gale & Day. 652 ; per Lord J 
o) Hunt x. Robins, 3B. 300; 2 Galo’ De Oa.” °° 
(y) Hardey v. Tingey, 5 Exch, 294. dee : ’ 


- 
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judgments in the Court of Queen’s Bench, within twenty- 
one days after the making or giving of such bill of sale, 
in like manner as a warrant of attorney in any personal 
action given by a trader is by law required to be filed, 
otherwise such bill of sale shall, as against all assignees 
of the estate and effects of the person whose goods or any 
of them are comprised in such bill of sale under the laws 
relating to insolvency, be null and void to all intents and 


whatsoever, so far as regards the property in or- 


purposes 

right to the possession of any personal chattels comprised 
in such bill of sale, which at or after the time of the filing 
the insolvent’s petition in such insolvency, and after the 


expiration of the said period of twenty-one days, shall . 


be in the possession or apparent possession of the person 
making such bill of sale. 

The provisional and other assignees are required to file 
accounts, which are to be audited. The debts of the in- 
solvent having been ascertained a dividend is to be made(/). 

A dividend to be made before adjudication is to be 
amongst the creditors of the prisoner who shall prove 
their debts in pursuance of the order of the Court ; a divi- 
dend after adjudication is to be made amongst the creditors 
whose debts shall be admitted in the schedule, and amongst 
such other creditors as shall so prove their debts. 

It is provided, that if any such prisoner, creditor, or 
assignee, shall object in whole or in part to any debt ten- 
dered to be so proved as aforesaid, or to any debt mentioned 
in the schedule of such prisoner, or if any person whose 
demand is stated in such schedule, but is not admitted 
therein to the extent of such demand, shall claim to be 
admitted as a creditor for the whole of such demand, or 
for more- thereof than is so admitted, the said objections 
and claims shall, upon application dilly made, be examined 
into by the said Court, or a Judge of the County Court (i), 
,and the said Court or Judge may refer the examination to 
an officer of the Court, or to an examiner duly ea Ahi 
under the Act. 

(h) 1 & 2 Viet. ¢. 110,58. 62. See Shelford on Insolvency, pp. 72—74. 


i) The words of the Act are, “A Commissioner thereof on his circuit.” 
1 & 2 Viet. o. 110, 8, 62 
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If the insolvent or any of his creditors or the Court be 
dissatisfied with the assignee’s account, the Court is autlio- 
rised to direct an inquiry, and the Court, or a Judge of 
the County Court may examine, or further examine, any 
such accounts (k). 

If at any time after the insolvent’s discharge it shall After ac- 
appear to the Court that he is of ability to pay his debts hr ~ 
stated in his schedule, or that he is dead, leaving assets, : 
the Court may order execution to be taken’ out upon the 
judgment entered up against him for the benefit of his 
ereditors (I). 

Where an insolvent shall after his discharge become 
entitled to property which cannot be taken in execution 
under the judgment entered up against him, the assignees 


‘may apply, by petition, to the Court. The Court may * 


order the prisoner to be remanded to custody, until he 
shall transfer such property to the assignees (m). 

Any stock in the public funds, or any legacy bills of 
exchange, promissory notes, securities fer-money, or other 
property belonging to the insolvent, or held in trust for 
him by any persons or corporations, and to which he shall 
become entitled after his adjudication, may be ordered by 
the Insolvent Court to be transferred to the provisional 
or other assignees for the general benefit of the insolvent’s 
ereditors (n). 

When the prisoner's debts to which the adjudication 
extends are satisfied, the Insolvent Debtors’ Court may 
order the warrant of attorney executed by the prisoner (0) 
to be cancelled, or if judgment has been entered upon it, 
such Court may order satisfaction to be entered on such 
judgment, and may order the prisoner's property remain- 
ing, after satisfaction of his debts, to be vested in him (p). 

. The duty imposed on the Insolvent Court by the 1 & 2 
Viet. ¢, 110, s. 92, which enacts that any surplus property 


(&) 1 & 2 Vict, c, 110, s. 63. A Commissioner on circuit was authorised 
to examine the accounts. 

(ly oy bg ¢. 110, 2. 87; see ante, p. 389. 

(m) Jb, (n) 7b. #. 89. 


) 1 ea v on ce |, & See care ¥. 2 N. 
25 hi Jur. 8. 204; 


Transferof After the 15th of Septembex, 1847, all power, juris- 
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in the hands of the assignee after the debts of a prisoner 
have been satisfied, may be ordered by the Insolvent 
Court to be vested in such insolvent, his heirs, executors, 
administrators, or assigns, is a judicial and not merely a 
ministerial duty; and therefore where the Insolvent 
Court had refused to make an order for vesting the surplus 
property in a person claiming under a legal assignment 
(there being rival claimants) on the ground that the deed 
was not valid, the Court of Queen's Bench refused to 
compel the Insolvent Court by Mandamus to make the 
order (q). 


CHAPTER II. 


Of proceedings in the County Court under the Protection 
Acta, 5 & 6 Viet. c. 116, and 7 & 8 Viet. ¢. 96. 


Srcr. 1.—Of the Jurisdiction and Officers of the Count y 
Courts in Protection Cases. 


Of the Jyrisdietion. 


By the statutes 5 & 6 Vict. c. 116, and 7 & 8 Vict. c. 
116, powers were» giveri to the Court ‘of Bankruptcy in 
London and to the Commissioners of Bankrupt in the 
country, of granting to certain debtors protection from 


all process whatever either against their persons or their 


property of every description. 

The provisions of the two Acts are to be construed by 
analogy to the law of bankruptcy, except where otherwise 
therein respectively expressed, and in the most beneficial 
manner for, promoting the ends intended by such two 
Acts (a). 


@) Reg. v. Lave, 261. 5, Q B19. (a) 7&8 Viet. e06, ». 79. 
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diction, and authority, given to her Majesty's Court of jurisdiction 
Bankruptcy, and to the Commissioners thereof, in matters | dnl 
of insolvency, by the statutes 5 & 6 Viet. c. 116, and Court. 

7 & 8 Vict. c. 96, or by the rules and orders made in 
pursuance of either of the said Acts, were transferred to 

and vested in the Court for the relief of Insolvent Debtors 

in England, and to and in the Commissioners thereof for 

the time being, and to and in the County Courts consti- 

tuted and to be constituted under the Act 9 & 10 Viet. ¢. 

95, for the more easy recovery of small debts and demands 


_ im England ()). 


In pursuance of the statute 5 & 6 Vict. ¢. 116, 8. 13, Rules, 
certain rules and orders were made on the Ist of Novem- 
ber, 1842, for better carrying that Act into execution. 
And in pursuance of the Act 7 & 8 Vict. ¢. 96, 8. 38, 
further rules and orders were made on the 2ist of De- 
cember, 1844, for carrying the two Acts ito execution. 

In pursuance of the power given by 19 & 20 Viet. c. 
108, s. 32, Rules of Practice and Forms of Proceedings 


in the County Courts have been framed by five County 


Court Judges appointed by the Lord Chancellor. The 
198th of such rules orders—‘‘ The Rules of Practice and 
Orders of the Court for the Relief of Insolvent Debtors 
in London, shall be-the Rules of Practice and Orders in 
Insolvency and Protection Cases in the County Courts as 
far as the same are applicable.” 


The jurisdiction in all matters of insolvency is vested Mataant 
jurisdic 


_ in the Court for the Relief of Insolvent Debtors, and the 45) ge. 


Commissioners thereof in all cases in which the insolvent ‘ned. 
shall have resided for six calendar months next immedi-: 
ately preceding the time of filing his petition within any 
parish the distance whereof, as measured by the nearest 


. highway from the General Post-Office in London to the 


parish church of such parish, shall not exceed the distance 
of twenty miles, to which district the jurisdiction of the 
said Court and the Commissioners thereof under the Acts 
5 & 6 Vict. c. 116, and 7 & 8 Viet. c. 96, is restricted ; and 


. the County Courts have; jurisdiction in all cases wherein 


(D) 10 & 11 Viet. @, 102, 8. 4. 


Official 
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the insolvent shall have resided elsewhere, and shall have 
resided for six calendar months next immediately pre- 


ceding the time of filing his petition (c). # 


Every Commissioner of the Court for the Relief o 
Insolvent Debtors, and every such County Court aforesaid 
shall have and exercise, in the prosecution of such pet 
tions filed in such Courts respectively, the like power and 
authority in all respects under the aforesaid Acts as the 
Commissioners of her Majesty's Court of Bankruptcy 
and District Courts of Bankruptcy had theretofore had 
and exercised on the presentation of petitions of Insolvent 
Debtors, under such Acts, except as thereinafter other- 
wise provided, and shall each, singly, be and forma Court 
for every purpose under the 10 and 11 Vict. c. 102, or the 
aforesaid Acts (d). 

It is provided, that if any such insolvent shall not have 
so resided for six months in any one place as aforesaid, 
then he shall file his petition in the said Insolvent 


_ Debtors’ Court, and the jurisdiction aforesaid in the matter 


of such insolvency shall be vested either in the Court for 
the Relief of Insolvent Debtors in London, or in such 


one of the said County Courts as the said Court for the 


Relief of Insolvent Debtors shall direct (¢). 


Of the Officers of the Court. 


In the Court for the Relief of Insolvent Debtors the 
provisional assignee, and in the said County Courts the 
clerk of the Court, who is now designated the Registrar, 
shall in every case of insolvency under the Acts 5 & 6 
Vict. ec. 116, and 7 & 8 Vict. ¢. 96, be and act as the 
official assignee of the estate and effects of the insolvent (/). 

By 7 & 8 Vict. ¢. 96, s, 35, the Commissioner autho- 
rised to act in the matter of any petition for protection 


‘from process may direct remuneration to the official 


assignee in the’ matter of such petition, in like manner as 
in bankruptcy, but so as such remuneration shall in no 


(c) 10 & 11 Vict. c. 102, «. 6. (dd) 1, (e) 16. 8, 8. 
(f) 10 & 11 Viet. e 102, «, 5; 19 & 20 Viet, ¢. 108, «. he 
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- ase exceed the rate of 5/. per centum on the sum received 


as the produce of the petitioner's property. 

In each of the said County Courts, the clerk of such Clerks of 
Court, who is now designated the Registrar, shall act as ae 
the Registrars of the Court of Bankruptcy had thereto- act 
fore been accustomed to act under the Acts 5 & 6 Vict.“ 
¢. 116, and 7 & 8 Vict. c. 96; and every such Registrar 
shall do and perform all acts theretofore done and per- < 
formed by such Registrars or by the clerk of the Insolvent / 
Debtors’ Court under either of the said Acts ; and every 
such Registrar shall do and perform all such acts and 
duties necessary for carrying the Act 10 & 11 Vict. ¢. 102 
into effect as shall be ordered by any such County Court, 
or by any Commissioner of the said Court for the Relief 
of Insolvent Debtors (9). ; 

The High Bailiff of every such County Court and his Bailiffs of 
assistants shall be and act as a messenger of the Court fone to 
of Bankruptcy and his assistants had been accustomed to act as mes- 
act under, the said Acts; and such High Bailiff and his “"* 
assistants shall do all acts theretofore done under the said * 

Acts, and shall possess and enjoy all the powers, authori- 
ties and privileges, when acting under the said Acts, as 


had been theretofore done, possessed or enjoyed by 


any messenger: of the Court of Bankruptcy or his as- 
sistants when acting under either of the said Acts, and 
shall do.and perform all such acts as shall be ordered by 
any such County Court for the purpose of carrying the 
Act 10 & 11 Vict. c. 102 into effect (h). 

By 10 & 11 Viet. c. 102, s. 13, the several High Bailiffs 
acting as messengers under that Act as aforesaid shall 
have and receive for their own use all fees which had 
theretofore been paid to the messengers of the Court of 
Bankruptey when doing the business by that Act directed 
to be done by such Bailiffs. 

In pursuance of the power given by the Act 19 & 20 Fees of 
Viet. c. 108, s. 79, an order has been made by two of the i 
Commissioners of the ‘Treasury with the consent of the 


) 10 & 11 Vict. c. 102,85, 19 & 20 Viet. o. 108, », 8. 
) 10 & 11 Vict. c, 102, « 5. 


Who may 
petition. 
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Lord Chaneellor, directing the amount of fees to be taken 
in protection cases by the Registrar—the official assignee 
—and the High Bailiff. The fees to be taken in protec- 
tion cases are to be received by the Registiars for the use 
of themselves and the High Bailiff, according as the duties 
are to be performed by the Registrars or High Bailiffs (i). 


Agptestion By the 8 & 9 Vict. c. 127, s. 6, it is declared and 


enacted, that in making any applicatiom to the Court or 
taking any proceeding under that Act, or under the 5 & 6 
Vict. c. 116, or under the 7 & 8 Viet. ¢. 96, it shall not be 
necessary for any party, whether creditor or debtor, to 
employ either counsel, or attorney, or solicitor. 

By the 88th new Rule, the provisions of 15 & 16 Vict. 
c. 54, s, 10, as to persons who shall be allowed to appear 
for any party in any proceeding: in the County Courts, 
shall apply to all proceedings in insolvency and for pro- 
tection, and to all other matters which. may come before 
the Court (k). 


Sxcr. 2.—Of the petition, schedule and interim order. 


The petition. 


The following classes of persons may present a peti- 
tion for protection from, process. Any person not being 
a trader within the meaning of the statutes in force 
relating to bankrupts (J), or any person being such 
trader but owing debts amounting in the whole to less 
than 3001. (m) The statute 5 & 6 Vict. ¢. 116, did not 
apply to persons in custody at the time of petitioning (n), 
but now, any prisoner in execution upon any judgment 
obtained ‘in any action for the recovery of any debt 
either not being a trader within the meaning of the 
statutes relating to bankrupts, or being a trader within 
_the meaning of the said statutes, owing debts amounting 
in the whole to less than 800l. may be a petitioner 

a Order 21 Nov. 1856, See the schedule ot fem in the Appendix. 

163—1 
i 1 Sen 124 15 Vie e108, o, 65—o. 


m) 5 & 6 Viet. e 116, s. 
{a} Oulpaper ©. Joy, 4B. 172; 3G. & D. 619, 
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for protection from process(o). And by the statute 
10 & 11 Vict. e. 102, s. 7, it is declared and enacted 
that the Acts 5 & 6 Vict. c. 116, and 7 & 8 Vict. ¢. 96, 
shall apply to the cases of persons petitioning under the 
said Acts, although they may have been already in 
prison under judgment or otherwise for debt. 


The petitioner's right name must appear in his descrip- Description 
of insolvent 
in petition, 


the names in which he has contracted debts (p), and by all 


tion, and he must describe himself in his petition by all ; 


the names in which he has carried on business (q). 
The petition of an insolvent in a. fictitious name, who 


~ gives his real name as an alias, will be dismissed (r). All 


the assumed names of the petitioner must be stated (a). 
Where the insolvent petitions the Court as a trader, 
but omits to describe himself as of some trade in his 
petition, it will bé dismissed (¢). An insolvent at the 
desire of the opposing creditor, accepted a bill, “J. E. 
Baker & Son.” The son had no interest in the business, 
and the transaction was a solitary one, it being objected 


_ that the insolvent should have described himself accord- 


ing to the acceptance on the bill. It, was held, that the 
description, which omitted J. E. Baker & Son, was 
sufficient (u). Where an insolvent, under, the protection 
statutes, fails to describe himself in the petition ‘as of 
all the places of his residence during the six months 


immediately preceding the filing of his petition it will be 


dismissed, the Act not permitting any amendment (x). 

A petitioner for protection had accepted bills which 
were directed to him at 19, Newman Street, where he had 
never resided, and the place was not mentioned in his 
description. One of the bills became due within six 
months of the date of the petition; it’ was held, that 
the description in the petition was sufficient, but that 
the description in the schedule was defective, and the 
insolvent was ordered to readvertise (y). 


(0) 7 & 8 Vict. o. 96, s. 6. 


(2) Re Harris, 1 Mac. & H. 106 ; Re Edwards, 1 Mac. & H. 201. 
Re Sloate, 18 Law T. 9. Re Jaques, 1 Bank. & Ins. 251. 
4a ay 
ray, ns, 189, (u) Re Baker, | Bank. & Ins. 273. 
*) Re Pearce, 2 Bank & Ins, 17, (y) Re Acret, 2 Bank. & Ins. 135. 


PROCEEDINGS UNDER THE PROTECTION ACTS. 


‘The Court dismissed a petition, dete thienienien 
statutes, of an insolvent who described himself as a 
. manager of an insurance cbmpany, having been engaged 
in that capacity by two insurance companies, because he 
had not described himself specifically in either situ- 
ation (z).. 
Where an insolvent fails to describe himself as of all 
. the businesses which he has followed during his six 
months’ residence within the jurisdiction of the Court, 
the petition will be dismissed (a). 


| bsp In estimating the amount of a trader's debts upon an 


stated.  *pplication for protection, those owing under a former ‘ 


. insolvency must be included ()). In estimating the 
a amount of the debts of a trader, debts due on mortgage 
_ °°. must be ineluded (¢). The petition of a trader debtor 
e * cannot be sustained if his unpaid debts under a former 
. insolvency ,are not inserted in his present schedule (d). 
: The debt under a former insolvency not having been 
inserted in the insolvent’s schedule, it was held, that the 
a case may be adjourned to be amended by inserting the 
: old debts, and that the costs so occasioned shall be paid 
a by the attorney (e). ey . 

a ’ Where, in order to give jurisdiction to the County 
Courts, a portion of a debt has been abandoned, under 
p 8 & 9 Vict. c. 95, s. 68, the residue only will be taken 
a into consideratiqgn in estimating the amount of the 
- | petitioner's debtskunder the protection statutes (f). In 
estimating the amount of a trader's debts, under the pro- 
i tection statutes, debts inserted in the insolvent’s former 
schedules, who has been discharged under 1 & 2 Vict. 
e. 110, which cannot be recovered by ordinary legal pro- 
cess, will not be taken into consideration (g). The debts 
in schedules filed under the provisions of the 1 & 2 Vict. 


(2) Be Byron, 2 Dank, in 76, (a) Re Green, 2 Bank. & Ins. K. 165. 


ts 
1 om omega aay & rare 
YF me Mate hh i lin, 18” ™ 

(g) Re Archer, 


Bank. & Ins. 20; Re Hance, 11 L. T. 373, 435; Re 
3 Bee Re Bohn and Re Brakeubridge, Macrac’s 
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110, will be excluded in estimating the liabilities of a 
_ Petitioner upon a subsequent application to the Court for 
“protection under the Acts 5 & 6 Vict. c. 116, and 7 & 8 
Vict. c. 96, and the 10 & 11 Vict.c. 102 (h). Set-offs are 
allowable in diminution of the total amount of the debts of 
‘a trader debtor to bring him within the operation of the 
protection statutes (i). All debts. must‘ be’ reckoned 
in the amount of, a trader's liabifities, although the 
* petitioner may expect that a particular creditor will not 
* press for the payment ‘of his debts (k): Debts ineluded 
_ 4 schedules under the protection statutes must be 
‘included in estimating: the amount of a trader debtor's 
liabilities upon subsequerit applications to the Court 
under these statutes, and if together they exceed the 
statutable limit the petition will be dismissed W. 

A petitioner for protection, who is a certificated bank- 
rupt, in estimating the amount of his debts, need not 
_ jinelude those owing at the time of his bankruptcy’ (m). 

_ An uncertificated bankrupt, who petitions for protection, 

in estimating the amount of his debts, must include those 
owing under the bankruptcy (n). .The acceptance of a 
smaller sum in satisfaction of a greater sum constitutes 
no legal discharge of a debt ; therefore, in estimating the 
amount of an insolvent’s liabilities in applying for pro- 
tection, the difference will ' be taken into consideration 
.where there has been no release (0).. It appeared that an 
_ insolvent who petitioned as a trader, owing less than 3001, 
had, before the filing bf his petition, agreéd in writing 
with several of his creditors to pay & composition in 
satisfaction of their debts, who had given receipts 
secording to the terms of the agreement. The petition 
‘was dismissed, for as no valid release had been executed, 


the difference between tlie composition paid and the. 


sum compounded for must be taken into consideration in 


he Mee aia : K 

: 4 Re Davison, 1 Mac. & H. 135, 
7 OE ® 
90. See Jellis v. Montford, 4 B. & Ald, 


iS 
ph 
x 
: 
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carried them beyond 3001. (p) If the creditors desire the 
title of the assignees to be destroyed, they must execute 
a release to the insolvent, for the amount of their re- 
spective debts. ‘The Court refused to dismiss a petition 


‘ under the protection statutes, supported by a consent in 


writing signed by each of the creditors (q). 

In 1848, B. being a trader, owing debts, amounting in 
the whole to less than 300/., obtained an order for pro- 
tection under the first section of the Act 5 & 6 Vict. c. 116. 
The debts specified in the schedule to his petition ex- 

ceeded 200/., and remained unpaid in 1851, when having 
incurred fresh debts exceeding 200/., he petitioned the 
County Court for protection. The Judge of the County 
Court decided that the debts incwrred at the time of the 
order for protection in 1848 were not to be taken into 
account, and therefore B. was entitled to protection as a 
trader, “ owing debts amounting in the whole to less than 
$001.,” within that section. It was held, that the construc- 
tion of the statute inthis respect was a matter within the 

jurisdiction of the County Court Judge, and therefore if 
erroneous, a prohibition could not issue (r). 

It is not necessary that the petitioner for an order of 

_ protection should have any property for distribution 
among creditors (s). But a second petition will not be 
entertained so long as there is another petition on the 
files of the Court (¢). 

The petition may be presented without any notice 
whatever having been given to any creditor, or in the 
London Gazette, or any newspaper (u). But in all cases 
in which a petitioner shall be in custody, there shall be 
filed with his petition a certificate from the gaoler of the 
cause or causes of the detention of the petitioner (x). 

Every petition for protection from process is required 


ng thé amount of the insolvent’s debts, which : 
dismissed (y). 


ALD 


f 
é 


THE PETITION. 
be in the form annexed to the Act, or it will be 


. Petition for Protection. 


¥ 


To the County Court of holden at. . 
The humble petition of [Insert, at full length, the name, address, 
and quality of the petitioner, and also the description of the trade 


or business or (if more than one) trades or businesses which he . 


carries or has carried on during his six months’ residence within the 
district of the Court. | ; as 


a 
4 
i 
a 
E 
i 
3 
Fr 
4 
: 
= 
F 
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ing to bankrupts. [If a trader, 
t the word “not,” and add after the word ‘ bankrupts,” 
but owing debts amounting in the whole to less than 


if 


petitioner has resided six calendar months within the 
is honourable Court ; that is to say, [Insert the 
iods of residence. See sec, 6 of 10 & 11 Vict, c, 
tion of parish. ] 

petitioner has become indebted to divers creditors 
inserted in the schedule ( ) to this his 
and that he is unable to pay his debts in full, 
petitioner has examined the said schedule, and that 
ule contains a full and true account of your petitioner's 
the claims against him, with the names of his creditors 
and the dates of contracting the debts and claims 
as nearly as such dates can be stated, the nature of the 
debts and claims, and securities (if any) given for the same, and 
that there is reasonable ground in his belief for disputing so much 
of the debts as are thereby mentioned as disputed, and also a true 


Fe 
: 


ate 
ZEB: Es 
in 


account of the nature and amount of his property, and an in- 
Ventory of the same, and of debts owing to him, with their dates, 

48 nearly as such dates can be stated, and the names of his de’ 
and the nature of the securities (if any) which he has for such 
debts ; and that the said schedule doth also contain a balance 
sheet of so much of his receipts and expenditures as is required by 
this honourable Court in that behalf, and doth fully and truly 
a, ee ee —— and other such necessaries ~ 
petitioner i ily, and his working tools and 

king 

That your petitioner has not parted with or charged any of his 
pl erage for the necessary support of himself and his 
and the necessary expences (not exceeding £ ) of 
this his petition, (or in the ordinary course of trade), at any time 


(y) 7 & 8 Vict. ¢. 96, s. 2, 


St a ia Bn Be 


? 


the same. 

as by the, statutes now 
in force for the relief of insolvent debtors may be adjudged by this 
honourable Court. 


day of 
185 , in the presence of 
attorney or agent 
in the matter of the said petition. 


The petition shall have annexed to it a full and true 
schedule of his debts, with the names of his creditors, 
and the dates of contracting the debts, severally, the 
nature of the debt, and the security (if any) given for the 
same, and ajso of the nature and amount of his property, 
and of the debts owing to him, with their dates, and the 
names of his debtors, and the nature of the securities (it 
any) which he may have for such debts, and which 
petition shall also set forth any proposal which he may 
have to make for the payment, in whole or in part, of his 
debts (2). . 


The Schedule. 


The schedule must be annexed at the time of filing 
such petition, and shall be mutatis mutandis in the form 
in use in the Insolvent Debtors’ Court (a). 

Each sheet of such petition and schedule shall be 


(®) 5&6 Vict.c.116,5.1. | : 
(a) Rule, Nov. 1842, . 3. Rule Dec. 1844, s. 2. 


7 


signed by the petitioner in the presence of, and attested 


_ by, his attorney (0). 


It is necessary to describe accurately a debt accruing Densiption 


upon a bill of exchange or promissory note. W. drew, 


at and the defendant accepted, a bill of exchange for 


261. 7s. 6d., as a renewal of a bill accepted by the 
defendant's partner. The defendant afterwards petitioned 
the Insolvent Debtors’ Court for protection, and named 


in the schedule as creditors the representatives of W., 


who was dead, with this description: “ Amount of debt, 
801. These creditors hold a bill of exchange drawn by 
self and partner, and afterwards renewed by self.” The 


defendant obtained a final order for protection, and the 


indorsees of the bill afterwards sued him for the amount ; 
it was held that the bill was not set forth in the schedule 
as required by the 22nd sect. of the statute, 7 & 8 Vict. c. 
96, and therefore the defendant was not discharged from 
the debt (c). 


449 


Where a defendant who has petitioned under the omission 
Acts, has omitted a debt due to the plaintiff from his. dt 


schedule, by and with the knowledge and consent of the 
plaintiff, and through his contrivance and procuring, the 
debt is barred. For the legislature intended that all the 
insolvent’s creditors should be named, and should be 
exactly on the same footing ; and that all his effects, those 
before the final order absolutely, those after sub modo, 
should be applied to their common benefit, and then that 
the insolvent should be a freeman. The necessary effect 


of the omission by the insolvent of any debt in the: 


schedule is to defeat that object, to make the insolvent 
commit perjury, and to deceive the Court and the other 


larger share of the present effects to injure their right to 


that no petition, or schedule, or affidavit, verifying the same 
of petitioners for protection, and no schedule of pone: in custody, 
whether town or country, shall be received which are not printed by Mr. 
Hodson, printer to the court, 22 Portugal Street, Lincoln's Inn, London, 


G6 


creditors, and though it gives the scheduled creditors a. 


a 
«a 


| Eatate 
paper. 


an equal distribution of his future effects. Such an 
omission is a fraud upon the Court and the other 
ereditors, and the party who has practised it will not be 
permitted to enforce his debt in a court of justice (d). 

’ Where an insolvent’omits a creditor from his schedule, 
with the view of making an arrangement with him after 
he has obtained his final order, his petition will be dis- 
missed. Where a creditor has colluded with an insolvent 
to omit his debt from the schedule, his opposition upon a 
subsequent petition on account of that debt will be 
disallowed (¢). 

Where an insolvent trader owing less than 3001. has 
obtained ‘a final order of protection under the statutes, it 
is not competent to a creditor whose debt is scheduled, to 
enforce his debt by action, on the ground that the amount 


_of the debt is untruly described in the schedule ; unless it 


clearly appears that the error is caused by culpable negli- 
gence, or fraud, or evil intention, he cannot sue for the 
alleged excess, the proper course is to apply to have the 
amount corrected under the 30th section 7 & 8 Vict. c. 
96 (f). 

Every petitioner shall deliver with his petition an 
account in writing [in the form set forth in the schedule 


marked (B. No. 1), annexed to the orders of Dec. 1844], ., 


signed by the petitioner, of all his books of account and 
vouchers, and of all his personal estate and effects then 
in his possession or control, or in the possession or 
control of any other person by his authority, or in trust 
for him, and the place or places where the same then are 
or are believed to be, and whether the same are liable for 
rent or any other charge, and to whom by name and the 
particulars of the demand, in order that such property 


may be duly ascertained and given up to the official © 


assignee or the messenger, and the said account shall 
be signed and delivered in duplicate (g). 


(d) Wilkin v. Manning, 9 Exch. 575. 
) Rae cake wiry 35. See 
v. 835. » post, pp. 454, 455. 
(g) Rule, Dee, 1844, a. 4. sat 


day of 185 . 
In the County Court of holden at in the said County. 
late of a petitioner under the 


are directed to be ascertained and appraised in all cases, 
Nors.—If goods are under different heads, ‘as “furniture,” 
“ stock,” dvo., state separately the value of each head. 


Dated the day of 185 , 
Signed 
Norice.—Left at the appraiser's office (address) 
on the . day of 185 . 
the appraiser to the Court. 
In the matter of last trade or profession 
insolvent debtor, petitioning for protection from process 
and his address— 
__I, the said petitioner request that licensed - 


2 Oe ee ot certify according to the practice of the 


My late residence was [give such description by street, number, 
&c., as will enable any one to find the plice—if shop, éc., so 


present residence of my family is [give such description by 
, num as will enable any one to find the place—if 


state. 
The 
street, number, drc., 
oe) aie : 
+ om gah mcg at [give such description by 


street, num! &c., as will enable any one to find the place—if 
shop, &e., 80 state] 
Dated the day of 185 . 


Signed 


(Ah) Rule, Dec, 1844, a, 5, 


and such broker shall forthwith 
proceed to appraise the personal estate and effects of 
such petitioner, and shall make such return [as is set 
forth in the schedule marked (B. No. 2), annexed to the 


Wearing The wearing apparel, bedding, and other necessaries 
ite of the petitioner and his family, and the working tools 
and implements of the petitioner, not exceeding in ‘ 
| Feral the whole the value of 201, may be excepted by the 
of 20/., petitioner in his petition from the operation. of the Acts 

the 5 & 6 Vict. c. 116, and 7 & 8 Vict. c. 96, and in such 


THE SCHEDULE. 
be altogether excluded from the operation of opera 


s said Acts: provided always, that such excepted “™ 
articles, with. the values thereof respectively, to be 


ascertained and appraised, if the Judge shall think fit, 


such manner as he shall direct, be fully and truly 


; ‘described ‘by the petitioner in his schedule, but otherwise 
the exception thereof shall be of no force as to any part 


of the same (i). 

An insolvent seeking to except his wearing apparel, &c., 
under the value of 20/., from the operation of the Act, 
must, in his schedule, specify each article and its value. 
It is not enough to state generally the character of the 
goods, and a gross sum as their value (k). , 

No action will lie against a sheriff for taking in execu- 
tion, under a writ of /i. fa., the bedding and other excepted 
articles of an insolvent petitioner. It seems, however, 
that the excepted articles are protected, in which case the 
remedy is by application to the Court to order the goods 
to be restored (I). 


The petition, and the schedule required by the Act Petition 
5 & 6 Vict. c. 116, s. 2, shall be verified by an affidavit Mie to 
of the petitioner in the form specified in the schedule to be verified | 


the Act 7 & 8.Vict. c. 96, and such affidavit shall be sworn 
in like manner as affidavits in matters of bankrupte 

may be sworn by any law in force relating to bankrupts, 
and shall be annexed to such petition at the time of 
filing the same; and if such petition and affidavit shall 
not be in the form so prescribed such petition shall be 


_ dismissed (m). 
Affidavit verifying Petition and Schedule. 
In the County Court of holden at 
in the said County. 


the petitioner named in the petition hereunto annexed’ maketh 


PROCEEDINGS UNDER THE PROTECTION ACTS. 


eer ren nn Sane, ot tne 


= in the . 
te; 4, 
Before me, A ' 


» Affidavits to the aie or used in bankruptoy may be 
sworn before a Commissioner to administer oaths in 
Chancery in England, or before any Commissioner or 

_ Registrar of the Court of Bankruptcy (n). 

Any affidavit ef any prisoner in any prisons or gaols in 
England to be used in matters of insolvency or under or 
by virtue of any statute relating to insolvent debtors, may 
be sworn before the visiting or other justice, or if within 
twelve hours none such shall attend then by the principal 
keeper or gaoler of such prisons or gaols respectively, 
who are required to administer the oath upon any such 
affidavit or affidavits (0), 

A minute of every’ petition filed by any trader under 
- the Acts is required to be transmitted’ to the chief Re- 
gistrar of the Court of Bankruptcy at such: time and in 
such manner and form as s the Lord Chancellor shall 
direct ( p). 

of . The provisions of the 18th section of the Act 15 & 16 
Viet. ¢. 54, which requires a registry of County Court 
judgments to be established, extend to all cases of: peti- 
tions for protection. from’ process made to a County Court 
under the Acts 5 & 6 Vict. c, 116, 7 & 8 Vict. ¢. 96, and 
10 & 11 Vict. c. 102, as fully as if the filing of every such 
petition had been required to be registered by the said 
r 18th section of the 15 & 16 Vict. (q). 

"Where The Judge at his discretion may allow the petitioner 


peach to amend his schedule and correct any mis-statement 
pong eg al Where a debt of, or claim upon, or balance 


(n) 12 & 18 Vict. Vict. ©. 106, s. 248;. 16 & 17 Viet. ©, 78, 1, See 19 & 20 
ict, o. 1 12, 8 & 9 Vict. o. 127, s. 7. 
7h 8 View 


r) 7 & 8 Vict, c. 96, a. 2. 


‘the sorerul allegations in tho sald potition, and the several matters 
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specified in his schedule so ‘pein to as aforesaid at an spon the 
amount which is not exactly the actual amount thereof, ginount of 
without any culpable negligence or fraud or evil intention 4eb+ 

on the part of such: petitioner, the Commissioner shall 


_ allow the schedule to be amended in that behalf. In 


every case in which an amendment of the schedule shall 


be allowed, tity, said petitioner shall be entitled to every 
benefit and ction of the Acts; and the creditor in 


_ that behalf shall be entitled to the benefit of all the pro- 


visions made for creditors by the Acts in respect of the 
actual amount of such debt, claim, or balance, and neither 
more nor less than the same, to all intents and purposes, 
such error in the said schedule notwithstanding (8). ’ 

In case any petitioner for protection from process shall, ae 
with intention to defraud the creditors of such petitioner, calli 
wilfully and fraudulently omit in his schedule so sworr swthite in 
to as aforesaid any property whatsoever, or retain or guilty of a 
except out of such schedule as wearing apparel, bedding, anal 
or other necessaries, or working tools or implements, and liable 
property of greater value than 20/., every such person so sane a 
offending, and any person aiding and assisting him to do rg 
the same, shall upon conviction be adjudged guilty of a 
misdemeanor, and the Court before whom such offender 
shall have been so tried and convicted may sentence such 
offender to be imprisoned and kept to, hard labour for © 
any period not exceeding three years (t). 

Any person who shall make or take any oath or Wilfally : 
affirmation under or in pursuance of the Acts 5 & 6 Victs fiise oth” 
c. 116, or 7 & 8 Viet. c. 96, and shall therein be guilty mead 
wilful falsehood, every such person, being duly convicted », punishable 
thereof, shall be subject to the same pains, penalties, * suily is 
and forfeitures to which persons convicted of wilful and perjury, 
corrupt perjury are or shall be subject (u). 

If any petitioner or protection from process shall paeeet 
die after the filing of his petition, the Commissioner may petitioner, 
proceed in the matter of such petition, for the discovery 


11 Sek Vik 0 96 0 90 See Brook v. Chaplin, 4 Ell, & Bl. 836. 
OT &8 Vick 0. 96, «89. (u) 7b. a. 40, 
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_.tind- distribution of his property, as he might have done 


if the petitioner were living (2). 


The Interim Order. 

Upon the filing of the petition, the Judge to whom it 
shall be presented may give protection to the petitioner 
from all process whatever, either against his person or 
hig property of every description, which protection shall 
continue ih force and all process be stayed until his appear- 
ance in Court for examination, at a day to be appointed 
for that purpose (y). 

At the first examination of the petitioner, the Court 
may renew the order, and may renew it from time to 
time, until the final order for protection and distribu- 
tion (2). 

The protection from process to be given to any peti- 
tioner upon or after filing his petition shall be called the 
“interim order for protection,” and shall be prepared in 
duplicate [in the form set forth in the schedule, marked 
(C. No, 2), annexed to the orders], one copy to be filed 
with the proceedings (a). . 

But notwithstanding any such protection, the insolvent 
may be arrested or held to bail under the authority of 
any Judge's order for that purpose, in like manner as 


might then by law be done (). 
Interim Order for Protection from Process. 
In the County Court of holden at 
in the said County, on the day of 185 
In the matter of an insolvent debtor. 
Be it that the above-named not 
being a trader within the meaning of the statutes now in force 
to [If a trader strike out the word “not,” and 


» THE INTERIM ORDER. 
for the Relief of Insolvent Debtors,” and ‘‘ An Act to aménd the- 
law of Insolvency, Bankruptcy, and Execution,” and an Act . 
passed in the 10th & 11th year of her Majesty’s reign, entitled, 
“An Act to abolish the Court of Review in Bankruptcy, and to 
make alterations in the Jurisdiction of the Courts of Bankruptcy 
and Court for Relief of Insolvent Debtors,” and such petition 
having been filed in this Court, [If a prisoner, add after the word 
* court,”—“ and the said being a prisoner in execution 
upon a judgment obtained in an action for the recovery of a debt, 
having given such notice to the detaining creditor under such 
execution as directed by this honourable Court under rule 9, for 
better into execution the‘said Acts.”] A protection is 
hereby given to the said all process 


that purpose) be stayed until the day of - at 
o’clock in the being the time appointed for his 


Judge of the said County Court. 


Renewal of Insolvent’s Protection. 


Tn the County Court of holden at 
in the said County, on the day of 185. 
I hereby renew the within order for the protection of the said 
until the day of 1865., 
at this place. ee 


Judge of the said County Court. 


If on the day appointed for the first examination of 
the petitioner, or at any adjournment thereof, it shall 
appear that his debts, or any of them, were contracted by 
any of the means specified in the 24th section of 7 & 8 
Vict. c. 96, then the Judge is not authorised to name any | 
day for making a-final order or to renew an interim . 
order (¢). ; ‘ 

It was held, that a party who has obtained an interim 
order of protection from a district Commissioner under 
5 & 6 Vict. c. 116, s. 1, is privileged from arrest (except 
under a Judge’s order), and is not bound to show that the 


(c) 7 & 8 Vict. c, 96, 9, 24. See post, pp. 478, 479. 
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- the scope of his authority (d). | 
An interim order for protection granted under 5 & 6 


Vict. ¢. 116 and 7 & 8 Vict. ¢. 96, only protects from 


"process such property of the insolvent as would pass to, 


or could be distributed by the assignees under those Acts. 
The statutes contain no provision by which the assignees 
ean obtain the profits of an ecclesiastical benefice. A 
writ of sequestrari facias, therefore, may be issued by a 
plaintiff in an action against the benefice of the defendant 


after the latter has obtained an intérim order for pro- 


tection (e). 

Every petitioner in execution to whom an interim 
order for protection shall have been given, shall not only 
be protected from process, as provided by the Act 5 & 6 
Viet. c. 116, 8. 1, but also from being detained in prison 
in execution upon any judgment obtained in any action 
for the recovery of any debt mentioned in his schedule ; 
and if any such petitioner, being a prisoner in execution, 
shall be detained in prison in execution upon any such 
judgment, the Judge muy order any officer who shall have 
such petitioner in custody, by virtue of such execution, 
to discharge such petitioner out of custody as to such 
execution, without exacting any fee, and such officer 
shall be indemnified for so doing; and no sheriff, 
gaoler, or other person whatsoever, shall be liable to 
any action as for the escape of any such prisoner by 
reason of such his discharge. Such petitioner so dis- 
charged shall be protected by his interim order from all 
process for such time as the Judge shall by such interim 
order or any renewal thereof think fit to appoint, until 
the making of the final order for protection, in the same 
manner as if such petitioner had not been a prisoner in 
execution. But after the time allowed by any such 


interim order or any renewal thereof (as the case may be) 


shall aaa elapsed, such petitioner shall not by such 


x More Wooldey, 8 Man. & G, 675; 6 Scott, N. R. 555; 3 Dowl. 
5 ae Jones, 2 Sur. N.S. 1190 ; 26 L. J., 0. P. 36; 1 C.B, N. 8. 339. 


‘ 


upon such judgment, but such og eohe shall 

vt ‘im fall force and effect notwithstanding such 
discharge (/). 

Where a petitioner for protection from process shall be 

a prisoner in execution upon any judgment obtained in 

any action for the recovery of any debt, such petitioner 


"shall, before the granting of the interim order for protec- 


tion, give such notice to the detaining creditor under 
such execution as the Court in which the petition is 
prosecuted shall direct, so that such creditor may be 
heard against the granting of the interim order, and the 
discharge of such petitioner out of custody (g). ' 


Onder directing when Notice by Prisoner shall be served on 


detaining Creditor. 
Pursuant to the Acts for the Relief of Insolvent Debtors in 


In the County Court of holden at 
in the said County, on the day of 1865 . 


In the matter of a prisoner in and 
a petitioner for protection from process. 

Upon application made by the said petitioner for directing what 
notice shall be given to the detaining creditor, so that he may be 
heard against the granting of the interim order, I appoint 
the day of at o'clock 
precisely for such hearing. And I further direct, that the proper 
notice shall be served on the detaining creditor, and also on his 
attorney, not later than : 


Judge of the said County Court. 
N.B.—If the petitioner acts in person more particular direc- 
tions will be given. 


Notice of Application for Interim Order. 


In the County Court of holden at 
in the said County. ; 
(f) 7 & 8 Vict. c. 96, s. 6 (g) Rule 1844, a. 9. 


_ PROCEEDINGS UNDER THE PROTECTION ACTS; 
In the matter of the petition of - an insolvent 


Mr. 

Take notice, that I, the undersigned not being a 
trader within the meaning of the statutes [if a trader strike out 
the word “ not,” and add after the word ‘‘ bankrupts” the words 
—*‘but owing debts amounting in the whole to less than £300.” 

in force relating to bankrupts, 


Tie 
i 


pee 
A 


out of the custody of - 
judgment at your suit, obtained in an action for 
being a debt mentioned in my 


i 
: 


Signed, 
the above-named petitioner. 


The order for discharging out of custody (under 
sect. 6 of 7 & 8 Vicy. c. 96) of any petitioner being a 
prisoner in executjefi upon any judgment obtained in any 
action for the Tecovery of debt mentioned in his schedule, 
shall be in the.form set forth [in the schedule, marked 
(C. No. 8), annexed to the orders], and shall be pre- 
pared in duplicate, one copy to be filed with the pro- 
ceedings (h). : 


Oniler diecharging Prisoner on Interim Order. 


In the County Court of “holden at 
in the said County on the day: of 185. 


(A) Rule Deo, 1844, s, 10. 


, 


not being a trader within the meaning of the statutes relating to 
bankrupts, [or, being a trader within the meaning of the statutes 
now in force relating to but owing debts amounting in 


for protection from process 

said under the 

in the 5th and 6th year 

, intituled “ An Act for the 

an Act passed in the 7th & 

,» intituled “ An Act to amend 

vency, Bankruptcy and Execution,” and of an 

of the reign of her Majesty, 

of Review in Bankruptcy, 

Jurisdiction of the Courts of 

for Relief of Insolvent Debtors ;” and 

it appears to this Court that the said is 

ined a prisoner in in execution upon a judgment 

obtained in an action for the recovery of a debt mentioned in his 

schedule, that is to say, upon a judgment at the suit of 

Now I do order and direct the keeper of aforesaid, 

or any officer who shall have the said in custody by 
virtue of such execution as aforesaid, to discharge the said 

out of custody as to such execution, pursuant to the 


Ht 


7 


i 


tutes. 
Judge of the said County Court. 


The gaoler is bound’to obey an order made under the 
6th section of 7 and'8 Vict. c. 96; whether warranted by 
the statute or not, as being an order made by a Judge in 
a matter over which he has jurisdiction. The plaintiff 
having obtained judgment against one F. in an action of 
assault and false imprisonment, sued out a ca. sa., where- 
upon F’, was taken and committed to the Queen’s Prison, 
of which the defendant was the keeper. F. afterwards 
petitioned the Court of Bankruptcy for his discharge 
under 5 & 6 Vict. c. 116, and 7 & 8 Vict. c. 96, and having 
obtained from the Commissioner an order for his discharge 
was, in obedience thereto, discharged by the defendant 
accordingly. The plaintiff having brought an action 
against the defendant for an escape, it was held, that 
whether this was or was not a debt from which the Com- 


PROCEEDINGS UNDER THE PROTECTION ACTS. _ 
' missioner had ‘power to discharge the prisoner the de- 
fendant was protected, being bound to obey the order of 


the Commissioner who was acting judicially in a matter | 


_over which he had jurisdiction (i). 

Where a defendant is arrested on a ca. sa., and obtains 
an interim order under the 6th section of the statute 7°& 8 
Viet. ¢. 96, but on the hearing the petition is dismissed, 
and no final order made, the creditor may issue another 
ea. sa., without reference to the former writ, and again 
arrest the defendant; or the Commissioner may, if he 


thinks fit, remand the defendant to custody, although he 


was not in custody at the time of coming up for his final 
order. Nor is any sci. fa. necessary to revive the judg- 
ment, although the second ca. sa. was issued more than 
twelve months from the issuing of the first writ and the 
signing of the judgment (k). 

A defendant petitioned the Insolvent Debtors’ Court fot 
protection under the Act 7 & 8 Vict. c. 96, and inserted in 
his schedule the name of the ’plaintiff as a creditor for 1001. 
and cogts, payable by instalments under a Judge’s order, 
given by consent in an action for 1351. ls. lid. ‘The 
defendant was brought up before the Commissioner, and 
his examination adjourned sine die. The plaintiff there- 
upon arrested him under a ca. sa., issued on a judgment 
entered up in pursuance of the Judge's’ order, when the 
defendant consented to another order for the payment of 
the debt and costs by different instalments, and was dis- 
charged from custody. The defendant was again brought 
‘up before the Commissioner, who made an order to protect 
his person from arrest urider any process in respect of the 
debts due at the time of the filing of his petition to the 
persons named in his schedule as creditors. The plaintiff 
having afterwards arrested the defendant under another 
ea, 8a. issued on the original judgment ; it was held; that 
the defendant on undertaking to bring no action was en- 
titled to be discharged out of custody, the arrest being in 


“ee v. Hudson, 14 M. & W. 353; affirmed in error, 16 Mee. & 
() Parker v. Bailey, 5D. & L. 296; 2B. C. Rep. 161. ‘ 


THE PETITIONER'S SCHEDULE; 


ot of the same debt as that inserted in his schedule 
and that the application was properly made to the Court (1). 


The Petitioner's Schedule (m). 


In the County Court of holden at 


The schedule of 


I, the said - do declare that this my schedule doth 
contain a full and fair description of me, as-to my name or names, 
trade or trades, profession or professio 


time when my debts were contracted, and also a full 
description of all debts due or growing due from me at 
of presenting my petition, and of all and every person and 
to whom I am indebted, or who to my knowledge or 
claim to be my creditors, together with the naturé and 
amount of such debts and claims respectively, and the dates of 
contracting the debts severally, and the security given for the 
same, distinguishing such as are admitted from such as are disputed M, 
by me, and also a full, true, and perfect account of all my étlete 
and effects, real and personal, in possession, reversion, .remalhder, 
or expectancy, and also of all places of benefit or advantage held 
me, whether the emoluments of the same arise from fixed 
salaries, or from fees or otherwise, and also of all pensions or 
npg which I have in possession or reversion, or which are 
by any other person or persons for me, or on my behalf, or of 
.and from which I derive or may derive any manner of benefit or 
‘advantage, and also of all rights and powers of any nature and 
* kind whatsoever, which I am, or any other person or persons in 
trust for me, or for my use, benefit, or advantage, are’ in any 
manner whatsoever, seized or possessed of, or interested in or 
; entitled unto, or which i or any other person or persons in trust 
for me or for my benefit have any power to dispose, or charge, or 
exercise for my benefit or advantage, together with a full, true, 
and perfect account of all the debts due or growing due, at the 
time of signing this my schedule, to me, or to any person or 
Persons in trust for me, or for my benefit or advantage, either 
solely or jointly with any other person or persons, with their dates, 
and the names and places of abode of the several persons from 
whom such debts are due, or growing due, and of the, witnesses 
who can prove such debts so far as I can set forth the same, and 
the nature of the security which I have for any such debts ; and 
that this my schedule doth also contain a balance sheet of so much 
of my receipts and expenditures, and of the items composing the 
same, as is required by this honourable Court in that behalf ; and 
doth fully and truly describe the wearing apparel, bedding, and 


@ A v. Bussell, 9 Exch. 279; 28 L.J., Exch. 87. See Shelford 
on Insolvency, p. 193, n. (m) See ante, pp. 448—455. 


: 


party must be entered both as creditor 


» and ** set off” must be written under the amount, 


N.B. Where there are cross demands, the 


Sonspute. | 


Excepted Articles and the Value thereof. 


th ila 
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PROPERTY IN REVERSION, ko. 
Pisces, Pawstons, Rients, axp Pownns, 


N.B. Contingent as well as vested interest must be entered. 
Real and personal estates and effects, in which I have any interest in 
reversion, remainder, Bod 


> OF expectancy. 


Annuities, money in the public or other funds, i 
canal and other companies; showing in whose names 
the same are standing, with names and descriptions of 

now enjoying the same; also the nature of my 
Ghomt Gata, coll Gem ehnen ant in what manner 
it is derived. 


Places and! Places of benefit or advantage held by me, with the salaries, fees, and 
Pensions ; ons and allowances in possession or 
by any other person or persons for me or on 

my behalf, or of and from which I derive or may derive any benefit or 


| | 
Rights and) Rights and powers, which I or any other person or pérsons in trust for 
me, or for my use, benefit or advantage, am or are in apy manner 
seized or possessed of, or interested in or entitled unto, or which I or 


any other person or persons in trust for me, or for m: benefit, have 
any power to dispose of, charge, or exercise for my bene t or advantage. 


| 


I ; do hereby swear that the contents of this 
my schedule, and of all and every part thereof respectively, are true :—So 
help me God. 

Sworn in Court, at in the county of 
this day of 185 . Before me, 


i 


HETHE! 
ig 


i 


Judge of the County Court of holden at 


HH 2 


THE PETITIONER'S SCHEDULE. 


ak holden at 
a an insolvent debtor. 
‘when the earliest debt in the schedule was contracted by the , 
' under an Insolvent Act, it must be stated whether any debts 
(Bee below.) 


BALANCE SHEET. 
18 .— 


of 
contracted by me in the year 18 .— 


Good debts, as in schedule . . 


Deduct 1. Those for which I have 
"received no consideration . . 
2. In respect of debts more 
than once entered .- . 


Total amount of debts owing to me . 
Rent for yearsat£ ayear . 


Taxes for i years at £ a 


Amount of debts contracted since the time afore- 


said+, for which I have received consideration . 
Profits of business in each year, viz. :— 


Servants’ wages for years at £ 
Other household expenses for years at £ 
Special expenses, disbursements, and losses, viz, :— 


Property mentioned in schedule, pp. 6 and 7 . 
Money in possession when I filed my petition .' . 


Value to be accounted for 


The cause of my present insolvency is 


—Debts still unpaid are about £ 
—Debts still unpaid are about £ 
— Debts still unpaid are about £ 


Petitioned the Court for Relief of’ Insolvent 
a Bankru Court as Insolvent 
Petitioned a County. Court as Iusolvent —* 


Signed in the presence of ; day of 185 . 


iH 


of 


Szor. 8.—Of the Examination and Final Order. 


The Judge shall forthwith, after the petition shall have 
been filed, cause notice of the filing of such petition to 


» ex- be given to the creditors named in the schedule of the 
: petitioner, and resident within the United Kingdom, and 


whose debts respectively shall amount to the sum of 51., 
and to be inserted in the London Gazette and in some 
newspaper or newspapers circulating within the county 
wherein the petitioner shall reside, and shall thereby 
appoint @ public sitting of the Court whenever the Judge 
shall think fit for the first examination of the petitioner. 
The Judge, at his discretion, may adjourn such sitting 


‘from time to time, and allow the petitioner to amend his 


schedule and correct any mis-statement therein (m). ‘The 
assignees are also to be chosen at this sitting (n). 

The time for hearing the matter of such petition shall 
be appointed by the Judge acting in the same, such time 
not to be less than five or exceeding eight weeks from 
the date of the advertisement of the intention to petition 
required by the statute 5 & 6 Vict. c. 116 (which adver- 
tisement is not now required, 7 & 8 Vict. ¢. 96, s. 1, ante, 
p- 446), and such Judge shall cause it to be advertised in 
the form set forth in the schedule marked B. No. 1, annexed 
to the orders 1st November, 1842, in the London Gazette, 
and in one newspaper circulating within the county in 
which the petitioner resides, three clear days, at least, 
before the day appointed for such sitting (0). 


Notice to Creditors and for Gazette of First Examination. 


Whereas a petition of an insolvent debtor, 
having been filed in the County Court of holden at 
( in the said county, and an interim order for 


aforesaid, before 
the Judge of the said Court, on the day of 
(m) 7 & 8 Vict. c. 96, ». 3. 


(n) 16. See post, p, 493. 
(0) Rule, 1 Nov, 1842, ». 7. : 


471 


o’clock in the noon precisely, 
examination touching his debts, estate, and effects, and 

dealt with according to the provisions of the said 
‘statutes : and notice is hereby given that the choice of assignees is 
take place at the time so appointed. 
__ All persons indebted to the said 


or who have 


_ may of his effects, are not to pay or deliver the same but to 


the Clerk of the said Court, at his office at 


in the said county. 
Affidavit of Service of Notice. . 
In the County Court of holden at 
In the matter of the petition of an insolvent debtor, 
High Bailiff of the said County Court makes 
oath and saith that he did serve true cop 
of the notice hereunto annexed on the day of 
delivering the same before the hour of in the 


of the same day into the hands of the proper person 
authorised to receive paid letters at the receiving-house for 
general post letters, situate which said cop 
w duly folded and wafered as letter 
and addressed in manner following, that is to say 
ij and that at the same time this deponent paid the said 


person the sum of for postage of-the same. 
Sworn at in the of 
day of 186 . 
Before me, 


Whenever any such petitioner is a prisoner under any Petitioner 
process, attachment, execution, commitment or. sentence, ae 
and is not entitled to his discharge in manner mentioned : 

in the 6th section, 7 & 8 Vict. c. 96 (p), the Judge may, 

by warrant under his hand directed to the person in 

whose custody such petitioner is confined, cause such 
petitioner to be brought before him for examination at 

any sitting of the Court, either public or private, and the 

expense of bringing such petitioner shall be paid out of 

his estate, and such person shall be indemnified by the 

warrant of the Judge for bringing up such petitioner (q). 


{p) See ante, pp. 442, 458, (Q), 7 & 8 Vict. ¢, 96, 3, 7. 


process, 
These are to will and require you to whom this warrant is directed, 
to be and appear before Esquire, Judge 
of the said County Court, at on day the 


day of at o'clock, then and 
there to be examined, by virtue of the statutes in such case made 
and provided. 

And hereof you are not to fail at your peril. 

Given under my hand this day of 185. 
Judge of the said County Court. 
To [Name of witness. ] 


On the day appointed by the preceding notice, the Judge 


shall proceed to examine upon oath the petitioner and ° 


any creditor who may attend such examination, and any 
witness whom the petitioner or any creditor may call (r). 
If it shall appear to the Judge that the allegations in 
the petition and the matters in the schedules are true, 


(r) 5 & 6 Vict. ¢. 116, 8. 4. 


THE EXAMINATION. 


| that the debts of the petitioner were not contracted _ 
any manner of fraud or breach of trust, or any pro- 
secution against the petitioner whereby he had been 


~ gonvicted of any offence, or without having at the time of 


becoming indebted reasonable assurance of being able to 
pay the debts, and that such debts were not contracted 
by reason of any judgment in any proceeding for breach 
of the revenue laws, or in any action ‘for breach of 
promise of marriage, seduction, criminal conversation, . 
libel, slander, assault, battery, malicious arrest, malicious 
suing out a fiat of bankruptcy; or malicious trespass, 
and. that the petitioner has made a full discovery of 
his estate, effects, debts, and credits, and has not parted 
with any of his property since the’ presenting of his , 
petition, it shall then be lawful for the Judge to cause 
Notice to be given that on a certain day, to be named 
therein, he will proceed to make an order, unless cause 
be shown to the contrary (s), which order shall be called a 
final order (t). 


The time for making a final order, unless cause be Notice of 
shown to the contrary, in the matter of each petition, *#! order. 


shall be appointed by the Commissioner acting in the 
same; of which time the Commissioner shall cause notice 
to be given ten days, at least, before the time so ap- 
pointed, which notice shall be by advertisement [in the 
form set forth in the schedule, marked (E. No. 1), annexed 
to the orders] (u). 


If the petition and the affidavit annexed to it are not Dismissal 
in the form required by the statute, the petition will be tition 


dismissed (x). The Court has no power to amend the 
petition (y). 

The discharge and interim order are founded entirely 
on the petition, which suffices to bring, the prisoner 
within the jurisdiction of the Court in the first instance ; 
but being ex parte, when the day of examination comes, 
must be liable to contradiction, and the Commissioner 


5 & 6 Viet. c. 116, 5.4. See post, pp. 478, 479. © 
fl Dee Tots TY ee ee 
Re Harmsworth, 1 Mac. & H. 212. 


Hi 


PROCEEDINGS UNDER THE PROTECTION ACTS. 
may find that allegations in it, essential to the pro- 
ceeding, are untrue; as, for example, it may turn out 
that the prisoner is a trader, and his debts exceed 8001, 


in this case the petition will be dismissed (2). 


In cases under the protection statutes an insolvent is 
obliged to. swear to the truth of every statement in the 
schedule before appearing before the Court, and it has 
always been held, where matters appear which are 
manifestly false, and which the insolvent knows to be 
false, the Court will either dismiss the petition or adjourn 
the case sine die (a). 

Where the schedule and petition are joined together 


and sworn to as one document, and an omission © 


appears in the one which is supplied by the other, 
the objection is not fatal unless fraud or collusion was 
intended (b). 


& promissory note given in respect of a debt in the 
schedule on a rule obtained after the first examination 
and before the final order, to show cause why the schedule 
should not be amended by inserting the name of the 
holder of the note, the Court held, that it had power 
to amend at any time before the making of the final 
order, and that every hearing for the purpose of amend- 
ment would be considered an adjournment of the first 
examination (/), 
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Insolwent’s first Examination. 
In the County Court of \ holden at 
in the said County, 
Before Esquire, Judge of the 
On the day of 185. 
In the matter of an insolvent debtor. 


Mzmoranpum.—The above-named insolvent having appeared 


before me, pursuant to n@tice for that purpose in the ‘* London 


Gazette,” and a newspaper circulating in jhe county where he 
resides, and submitted himself to examination upon oath : 


I hereby appoint the day of next, 
at o’clock in the noon precisely, to proceed to make a 
final order in the matter of the petition of the said insolvent, un- 
less cause be then and there shown to thé contrary. And I hereby 
renew his protection until that day, 


/ 


Judge of the said County Court. 


‘The Judge may adjourn the sitting for the first Adjourn- 
examination from time to time, and summon to be daing be 
examined before him any debtor or any creditor of such peor ll 
petitioner, or any other person whose evidence may appear 
necessary for the purposes of the inquiry, and the con- 
sideration of the final order may be adjourned from time 
to time by the Judge without any fresh notice (9). 

The Judge, at the time appointed for making the final 
order for protection from process, or at any adjournment 
thereof, may adjourn the consideration of such final order 
sine die (h). 


Adjourned Examination. 


In the County Court of holden at 
in the said County. 
On the day of 185 , 
In the matter of an insolvent debtor. 


Before me, the undersigned, the Judge of the said County Court. 


Ag) 5 & 6 Vict. c. 116, 2. 4. (A) 7 & 8 Vict. ¢. 96, s. 27. 


spelt 


E 
i 


It is ordered that this sitting be adjourned until the 
day of one thousand eight hundred and fifty 
for the further examination of the insolvent. 


Judge of the said County Court. 


shall possess the like power and authority touching 
the seizure of the property of such petitioner (except 
as herein otherwise directed), and also to compel the 
attendance of and to examine such petitioner and his 
wife, and every person known or suspected to have any 
of the property of such petitioner in his possession, or who 
is supposed to be indebted to such petitioner, and every 

whom the Judge believes capable of giving any 
information concerning the person, trade, business or 


ba oo Upon the petition for protection being filed the Judge 
to have 


‘ 


i 


information material to the full disclosure of the dealings 
of such petitioner, and to enforce both obedience to such 
examination, and the production of books, deeds, papers, 
writings, and other documents, as by any law then in 
force relating to bankrupts are possessed by the several 
Courts authorised to act in the prosecution of fiats in 
bankruptcy touching the seizure of property and the 
examination of any bankrupt or other person under a fiat 
in bankruptcy (i). = eee 

The power to examine witnesses given by the above 
section being limited to an examination, and not ex- 
tending to evidence by affidavits, the Court has no power 
to receive them (k). ie 

The law then (9th August, 1844) in force on this subject 
respecting bankrupts was 6 Geo. 4, c. 16, ss. 33-35. | 
p> ntead The warrant of seizure or possession to be granted to 
when to be 


(i) 7 & 8 Vict. o, 96, s. 5. See 12 & 13 Vict. o. 106, s. 120. 
(&) Re Wright, 2 Bank. & Ins. 97, See 6 Geo, 4, o. 16, s. 46; 5 & 6 


Vict. c. 122, s, 68 ; 12 & 13 Vict. 0. 106, a, 245. 


calling, dealings or property of such petitioner, or any © 


THE EXAMINATION. 


‘the messenger under any petition shall be in the same 


if form, mutatis mutandis, as that then in use in matters of 


bankruptcy, and shall be issued in the same manner, but 
the same shall not be executed without the special 
direction of the Judge, or of the assignee or assignees 
for the time being (/). \ 


Warrant of Seizure. 


In the County Court of holden at 
in the said County. 
Whereas an, insolvent debtor has presented a 
' petition to the County Court of holden at 


praying for protection from process pursuant to the statutes, and 
the same has been filed and thereupon an interim order of 
protection from process has been duly signed pursuant to the 
statutes in such case made and provided :—These are therefore by 
virtue of the premises and the statute in that behalf to will and 
require, authorise and empower you and every one of you to 
whom this warrant is directed forthwith to enter into and upon 

‘the house and houses of — the said 

- and also in all other place and places belonging to 
the said where any of goods are or are 
suspected to be ; you shall seize all the ready money, jewel’, plate, 
household stuff, goods, merchandize, books of: gccompts, and all 
things whatsoever belonging to the said 


having the key or keys of any door or lock belonging.to the said 

where any of goods are, or are suspected 
to be, you shall break open, or cause the*same. to be broken 
open, for the better execution of this my warrant. 


(1) Rule, Dee. 1844, s, 6, ‘ 


« i ; 


in the yuarotonr Lar one thom sgh nde sa ity 


Fudge of the said County Court. 


him, for such time as he shall think fit, not exceeding one 
calendar month ; and touching all persons other than the 
petitioner who shall be examined before him, or being 
lawfully summoned shall refuse or neglect to attend him, 
the Judge shall have the same powers in respect of com- 
mitment as he has by any law then in force relating to 
bankrupts (m). 

By the statute 14 & 15 Vict. c. 110, s. 19, any Court 
Judge, Justice, &c., including any Commissioner of Insol- 
veney, or any Judge or deputy Judge of any County 
Court, or any Court of Record, may direct any person 
appearing to’ be guilty of perjury in any evidence given 
before them or in any affidavit, deposition, examination, 
answer, or other proceeding taken before them to be 
prosecuted, and may commit the party, unless he enters 
into recognizance to appear and take his trial, and may 
bind persons to give evidence and give certificate of pro- 
secution being directed which shall be sufficient ¢vidence 
of the same. 


Reewslct At the first examination of the petitioner the Judge 


protection, May renew the order for protection, and may renew it 
from time to time until the final order for protection and 
distribution (n). 

pag ol If on the day for the first examination of the petitioner, 

po bed or at any adjournment’thereof, it shall appear to the 


ities See 6 Geo. 4, c. 16,8, 34. - 
n) 5 & 6 Viet. o. 116, «. 5, 
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the debts of the petitioner, or any of them, msking the 


contracted by any manner of fraud or breach of for proteo- 
or by any prosecution whereby he had been con- “™ 
of any offence, or without having at the time a 
reasonable or probable expectation of being able to pay 


. gach debt or debts, or that such debts, or any of them, 
_..were contracted by reason of any judgment in any pro- 


eeeding'for breach of the revenue laws, or in any action 


for breach of promise of marriage, seduction, criminal 
 @onversation, libel, slander, assault, battery, malicious 


arrest, malicious suing out a fiat of bankruptcy, or 
malicious trespass, or that the petitioner has parted with 
“any of his property since the presenting of his petition, 
the Judge shall not be authorised in any such case to 
mame any day for making such final order, or to renew 
such interim order ; and in every such case wherein any 
such petitioner shall have been a prisoner in execution, 
and discharged out of custody by order of the Judge 


' “under the 6th section of the stat. 7 & 8 Vict. c. 96, such 


petitioner shall be remanded by an order of the Judge to 
his former custody ; but if none of the matters aforesaid When day 
shall so appear, and the Judge shall be satisfied that the °°, 
has made a full discovery of his estate, effects, 
and credits, then the Judge may cause notice to be 
_ given that on a certain day, to be named therein, he will 
proceed to make such final order, unless cause be shown 
to the contrary (0). 


‘iat, Order Dismissing Petition. 
Tn the County Court of holden at 
in the said County. 
Onthe - day of 185 . 
In the matter of an insolvent debtor, 


Before me, the undersigned, the Judge of the said County Court. 
This being the day appoirited for making « final order in the 
shove matter (whereof and of the purport whereof due notice was 
in the “London Gazette”), I, the Jadge of the said 
Court, at the time and place above mentioned, held a 


7 & & Vict. o. 96,5, 24. See Jb, s. 458, 5 & 6 Vict. c. 116, 
&. 4, ante, p. 473. naar . 


n afl, ad, having, examined the proosdings and hear wha 


the solicitor for the insolvent, 


It is ordered that the petition of the above-named insolvent be, 
and the same is hereby dismissed. 


Judge of the said County Court. 


an insolvent debtor, not being 
& trader within the meaning of the laws relating to bankrupts 

or being a trader within the meaning of the statutes now in 
c to bankrupts, but owing debts amounting in the 
whole to leas than 3001. [To be altered according to the fact. | 
Whereas, the said having filed his. petition, and 
obtained an interim order for protection from process under the 
statute passed in the 5th and 6th year of 
Majesty, entitled “‘ An Act for the Relief 
and under another statute passed in the 7th and 8th year of her 
said Majesty's reign, entitled “An Act to Amend the Law of 


Insolvency, Bankruptcy. and Execution,” and under another 
statute passed in the 10th and 11th your of her said Majesty's 
“ An the 
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reign, entitled ‘“ Act to abolish Court of Review in 
to make Alterations in the Jurisdiction of the 

Courts of and Court for Relief of Insolvent Debtors,” 
an order of this Court bearing date the day of 
was made, whereby it was ordered that the 

keeper of or any officer who should have the said 


out of custody as to such executions, 
pursuant to the said second mentioned statute ; 
and whereas, pursuant to notice for that purpose duly given, the 
said this day appeared in Court for his first 
examination, and upon such his examination it appeared to this 
Court that 


It is therefore ordered, in pursuance of the said second-mentioned 
statute, that the said be remanded to his former 


custody as to such of the several executions for debt upon the 
judgments in the said recited order mentioned, as would now 
remain in force in case the said order had not been made ; for 
which purpose it is further ordered that 


‘THE EXAMINATION, 


oy lame this Court, or one of his assistants, do take 
the | and forthwith convey him to 
there to be detained upon such executions as 


Judge of the said County Court. 


When a debtor who has been taken in execution comes 
before a Commissioner in Bankruptcy to be examined, 
after an interim order for protection under the Act 7 & 8 
Vict. c. 96, the Commissioner has power to remand, and 
that authority is incident to his power of adjudicating on 
the petition, and is not limited to the cases enumerated 
in the 24th section of that Act (p). 

A prisoner who had been in custody for a period of more 
than twelve months in August, 1844, petitioned the Court 
of Bankruptcy under that Act, and was discharged by the 
Commissioner with an interim order for his protection 
from process until the 27th of September, on which day 
he attended the Court upon his first examination. Upon 
that examination the Commissioner refused the final order, 
and remanded the defendant to his former custody on the 
ground that he was not entitled to the benefit of the Act, 
as he had recently petitioned the Insolvent Debtors’ 
Court, and all his estate was vested in the provisional 
assignee of that Court. It was held, that the Commis- 
sioner had a right to: remand, though on a ground not 
Specified in the 24th section, 7 & 8 Vict. c. 96, such right 
being incident to his jurisdiction to grant the interim 
order (q). 

Although under the 24th section the J udge cannot in a 
ease within that section renew the interim order or name a 


_ day for granting the final order, yet by the 28th section if 


the final order be refused or adjourned sine die, the Court 
may after the lapse of such time as it thinks just, having 
regard to the insolvency and the conduct of the insolvent, 
make an order to protect him from farther imprisonment 
in respect of the debts mentioned in, his schedule (r). 


Ex parte Partington, 13 Mees, & W. 67 
7 & 8 Vict. 0. 96, 5, 28; 80 post, pp, 487, 488, 


° Ex parte Partington, 6 Q. B. 649; 2D. & L. 650; 13M. & W. 679. 
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By 7 & 8 Vict. c. 96,-s. 22, the final order is required 
to be in the form specified in schedule (A., No. 3) to that 
Act, and such final order may be made without specifying 
therein any of the debts of the petitioner or the claims or 
names of his creditors. The final order is to be made 
in duplicate, one copy to be filed with the proceedings 
and one copy to be delivered to the petitioner (s). 


Final Order for Protection from Process. 


No. 
In the County Court of holden at 
in the said County. 
In the matter of the petition of of * 


having presented 
his petition for protection from process to this honourable Court, 
and such petition having ‘been duly filed in Court, and the said 
petitioner having duly appeared, and been examined touching his 


debts, 
Judge of the said County Court, tliat the said by 
virtue of the statutes in that case made and provided, is entitled 
to the protection of his person from being taken or detained under 
any process whatever in respect of the several debts and claims 


same respectively, or for which such persons shall have given 
credit to the said petitionér before the time of filing his petition, 
and which were aot thén payable, and as to the claims of all other 


3 
: 
s 
F 
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his said schedule; and it is hereby directed 
that the proposal of the said petitioner, set forth in his petition, 


" for the payment of his debts, be dirtied into effect in the following 


manner, that is to say, 
Given under my hand, this . day of 185. 
‘Signed 


Judge of the said County Court. — 
(s) Rules, Dec. 1844, s, 12. 


/ 
THE FINAL ORDER. 


N.B.—If after the making of the final order it be made appear, of 


" manner pointed out by sect. 12 of 6 a 6 Vict. ¢. 116 (post, p. 492), 


that the petitioner had not before the making of the. final order - 


made a full discovery of his estate, effects, and debts, or had, 
since 


The final order may give directions for carrying into 
effect such proposal as the petitioner shall have set forth 
in his petition for the payment of his debts. 

The Judge may, if he shall think fit, direct in the final 
order some allowance to be made for the support of the 
petitioner out of his estate and effects (1). 
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By 5 & 6 Vict. c. 116, s. 4, it is declared that the final Operation 


order shall be for the protection of the person of the peti- i 


tioner from all process, and for the vesting of his estate 

in the assignees. And the 10th section provides, that if 
any suit or action is brought against any petitioner for or 

in respect df any debt contracted before the date of filing 

his petition, it shall be a sufficient plea in bar of the said 

suit or action that such petition was duly presented, and 

a final order for protection and distribution made by a, 
Commissioner duly authorised; whereof the production of 

the ord@ signed by the Commissioner, with proof of his 

handwriting, shall be sufficient evidence, 

By 7 & 8 Viet. c. 96, s, 22, it is enacted that the final 
order to be made under the provisions of the Act 5 & 6 
Vict. c. 116, as amended by that Act, shall protect the 
person of the petitioner from being taken or detained 
upon any process whatever in the cases therein men- 
tioned. The form for the final order for protection given 
in the schedule of the Act 7 & 8 Vict. c. 96, protects 
expressly the person only., . 

In consequence of that form, a question arose whether 
a final order obtained under 7 & 8 Vict. c. 96; constitutes 
an absolute bar to an action for the debts as to which it 
is a protection or operates only as a protection of the 


() 5 & 6 Vict. ¢. 116, s. 4. 


PROCEEDINGS UNDER THE PROTECTION ACTS. 
person of thé insolvent, It was held that there is no 


difference in the legal effect of the final order given under. 


the second from that given under the first Act, as to the 
discharge of the insolvent, and that in both the final 
order constitutes an absolute bar to the actions in respect 
of which it is a protection (u). 

It was once considered that a final order under the 22nd 
section of 7 & 8 Vict. ¢. 96; could pot be pleaded it bar, 
as that Act took away the defence firs by the 10th sec- 
tion of 5 & 6 Vict. c. 116, and gave protection to the 
person of the insolvent only, leaving his after-acquired 
property still subject to his debts (v), 


From what i 
debts foal, = Lhe 7 & 8 Vict. c. 96, s. 22, enacts, that the final order 


order pro- to be made under the provisions of the 5 & 6 Vict, c. 116, | 
tects, 


as amended by that Act, shall protect the person of the 
petitioner from being taken or detained under any process 
whatever in the cases hereinafter mentioned ; (that is to 
say), from all process in respect of the several debts and 
sums of money due or claimed to be due at the time of 
filing the petition from such petitioner to the several per- 
sons named in his schedule as creditors, or as claiming to 
be creditors for the same respectively, or for which such 
persons shall have given credit to such petitioner before 
the time of filing such petition, and which were not then 
payable, or in respect of the claims of any other persons 
not known to such petitioner at the time of making the 
final order, who may be indorsees or holders of any nego- 
tiable securities set forth in such schedule. 

Whea pri- If any such petitioner, being a prisoner in execution at 

execution the time of filing his petition, shall be detained in prison 

chagget. for any debt or claim in respect to which he is protected 
from process by his final order, the Court may order any 
officer who shall have such petitioner in custody“by virtue 
of such execution to discharge such petitioner without 
exacting any fee; and such officer shall be indemnified 
for so doing (2). 


. 


(u) Platel v. Bevill, 2 Exch, 508, 
(v) Toomer v. Gingell, 3 C. B, 322. 
(2) 7 & 8 Vict. o. 96, «, 23. 
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Order to Discharge Prisoner. 
No. 

Pursuant to the Acts for the Relief of Insolvent Debtors in 

England, 
In the County Court of holden at 
in the said County, 
On the day of 186 . 
In the matter of the petition of an insolvent 


debtor, not being a trader within the meaning of the statutes 
relating to bankrupts [or being a trader within the meaning 
of the statutes now in force relating to bankrupts, but owing 
debts amounting in the whole to less 3001. | [To be altered 
according to the fact. ] 


Whereas, all things having been duly done in the said matter 
according to the several statutes relating thereto, final order for 
protection from process has been duly made herein on the 


day of pursuant to the Act 7 & 8 Vict. o. 96. 
And whereas it appears to the Court that the said 
is detained in prison that is to say in for a claim in | 


respect of which he is protected from process by the said final 
"Now this Court doth order and direct the Sheriff of 


and the Keeper of the aforesaid, or any officer who 
shall have the said in custody by virtue of such 
, execution as aforesaid to discharge the said out of 


custody as to such execution, pursuant to the statutes. 
hn ie Judge of the said County Court: 
and ,also to the Keeper of the Prison. 
The final order for protection only protects the party 


. from all process which-shall have reference to the subject 


matters upon which the Court has power to adjudicate. 
It is not a protection against a judgment in an action of 
tort signed after, upon a verdict obtained before the 
making of such final order (y). pth 
Every sum of money which shall be payable, by way of Sums pay-: 
annuity or otherwise, at any future time. or times, by ne 
virtue of any bond, covenant, or other securities of any anneity to 
nature whatsoever, shall be deemed and taken to be debts ~~ 
within the meaning of th ict. sana 
me meaning of the Acts 5 & 6 Vict. c. 116, and the annuit- 
7 & 8 Vict. c. 96, provided always, that every person who 4)” 


# rs 
Beawan v. Walker, 12 ©. B. 480, 
00 tea ona can See Thomas .x. Hudeon, 14 Mees. 


, PROCEEDINGS UNDER THE PROTECTION ACTS. 


would be a creditor of any petitioner for protection from 
process for such sum or sums of money, if the same were 
presently due, shall be admissible as a creditor of such 
petitioner for the value, and no more, of such sum or 
sums of money so payable as aforesaid, which value the 
Judge authorised to act in the matter of the petition shall, 
upon application at any time made in that behalf, ascertain, 
regard being had to the original price given for such sum 
or sums of money, deducting therefrom such diminution 
in the value thereof as shall have been caused by the lapse 
of time since the grant thereof to the time of filing such 
petition ; and such creditor shall be entitled in respect of 
such value to the benefit of all the provisions made for 
creditors by the said Acts, without prejudice nevertheless 
_ to the respective securities of such creditor, excepting as 
respects the effect of the final order which shall be ob- 
tained by such petitioner under the provisions of the sail 
Acts (2). 

Thie above section has not a retrospective effect, and was 
not an answer to an action for a sum which had become 
payable upon a covenant, that the insolvent had obtained 
a final order for protection and distribution after 5 & 6 

Viet. ¢. 116, and before the Act 7 & 8 Vict. c. 96(a). A 
surety for the grantor of an annuity who has become 
insolvent, and has obtained a final order for protection 
under 5 & 6 Vict. c..116, s. 10, is not protected from 

. being sued on the default of the grantor for instalments 

aceruing due subsequently to the filing of the petition by 
the 25th section of 7 & 8 Vict. c. 96, his liability to pay 

not being a debt within it (b). 
onier The final order for protection from process shall and 
exteud may extend to all process issuing from any Court for any 
con- pt of Court, ecclesiastical or civil, for nonpayment 
money or of costs or expenses in any such Court; 
of and in such case such final order shall be deemed to 
also to all costs which the petitioner would be 


ag 


v. Lack, 3 C, B. 540. 
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to pay in consequence or by reason of such oun owen 
or on purging the same ; and every final order put subject 
as to any debt or damages of any creditor of the * taxation. 
petitioner shall be deemed to extend, also to all costs 
ineurred by such creditor before the filing of the peti- 
tioner’s schedule in any action or suit brought by such 
ereditor against the petitioner for the recovery of the 
same. All persons as to whose demands for any such 
costs, money or expenses as aforesaid the final order 
obtained by the petitioner shall be adjudged to extend, 


’ shall be deemed and taken to be creditors of such peti- 


tioner in respect thereof, and entitled to the benefit of all 
the provisions made for creditors by the Act 5 & 6 Vict. 
¢. 116, or by the Act 7 & 8 Vict. c. 96; subject neverthe- 
less to such ascertaining of the amount of the said 
demands as may be had by taxation or otherwise, and 
to such examination thereof as is therein provided in 
respect of all claims to a dividend of such petitioner's 
estate and effects (c). 

The Court at the time appointed for making thie final Adjourn. 
order, or at any adjournment thereof, may adjourn the 7." 
consideration of such final order sine die (d). 


Order adjourning final order sine die. 
No. 
In the County Court of holden at 


On the day of 185 . 


In the matter of an insolvdht debtor. 
Before me, the undersigned, the Judge of the said Court. 

This being the sitting appointed for making the final order for 
the insolvent’s protection from process, and he having come before 
me and being sworn and examined touching his debts, estate, and 
effects, it is, for good cause appearing to this Court, ordered, that 
the consideration of such final order be and the same is hereby 
adjourned sine die. 

Judge of the said County Court. 


The 7 & 8 Vict. c. 96, s. 28, enacts, that if for any of If final 
the causes mentioned in the 24th section no day be named pe by 


or 
(©) 7 & 8 Vict. o. 96, s, 26, (d) Id. a, 27. 


& 
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be adjourned gine die, or such final order ‘be 

shall have the power, after the expira- 

uent to the filing of the petition, 

regard to all the circumstances of the insol- 

the conduct of the petitioner as an insolvent 

before and after his insolvency, the Judge shall 

after hearing the petitioner or any of his 

or his or their counsel or attornies, to make an 

ar to protect the petitioner from being taken or 

etained under any process whatever for or in respect of 

Fontan" the several debts and sums of money due or claimed to 

ther im- be due at the time of filing his petition, from the said 

oo petitioner, to the several persons named in his schedule 

{ihe |. a8 creditors or as claiming to be creditors for the same 

on hey respectively, or for which such persons should have given 

wiedule, ¢?edit to the said petitioner before the time of filing his 

petition, and which were not then payable, and as to the 

claims of all other persons not known to the said peti- 

tioner at the time of making such order, who may be 

endorsers or holders of any negotiable security set forth 

in his schedule: Provided always, that no debtor shall be 

imprisoned on any process for more than twelve calendar 

months for any debt contracted before filing his petition, 

in case the final order shall be refused or shall not be 

made, or in case the protecting order shall not be 
renéwed. 

The proviso in the above section is not a general pro- 
viso that every one who has lain in prison for debt for 
twelve months shall be discharged, but a proviso engrafted 
on the discretionary power given to the Commissioner in 
the previous part of the section, and limits the imprison- 
ment to-a period of twelve months after the final order is 
refused or indefinitely postponed, or the interim order is 
not renewed. And this applies to all cases in which 
the defendant is entitled to the benefit of the interim 

» order (e). 


Haut 
ue 
SHAS 
E Fz 
i 


(¢) Bx parte Partington, 13 M. & W. 672; see 6 Q. B. 649. 


the final order, or if the consideration of such * 


THE FINAL ORDER. 


Order for protection from process under 28th section. 


No. 
In the County Court of holden at 
in the said County. , 
In the matter of the petition of of 


an insolvent debtor, and not being a trader within the meaning 


of the statutes now in force relating to bankrupts: [If a trader, 


strike out the word “not,” and add after the word ‘ bankrupts” 
the words, “but owing debts amounting in the whole to less 
than 300/,”] 


Be it remembered that the said having pre- 
sented his petition for protection from process to this honourable 
Court, and such petition having been duly filed in Court on the 

of and the sitting for the first! 
examination of the said petitioner having been held on the 
day of » and 


state, ‘no day having been named for making the final 

,” or, ‘the consideration of the final order having been 

adjourned sine die,” or “the final order having been refused,” (as 

the case may be,) and in. the first case, state the cause of not 

naming the day, and in the second and third cases, state the day 
of the adjournment or refusal, (as the case may be,) | 


and the said petitioner having now applied to the undersigned 
Judge for the protection: from process hereinafter mentioned, and 
such time having expired subsequent to the filing of the petition 
as, having regard to all the circumstances of the insplvency, and 
the conduct of the petitioner as an insolvent debtor before and 


after his insolvency, the said Judge thinks just,-and having heard » 


the said petitioner and his creditors, by themselves, their counsel, 
or attornies, and it appearing to the ‘iaid Judge that the said 
petitioner; by virtue of the statute in that case made and provided, 
is entitled to the protection—of his person from being taken or 
detained under any process whatever, in respect of the several 
debts and claims hereinafter mentioned, an order is therefore 
hereby made to protect the person of the said 

from being taken and detained under any process whatever, in, 
respect of the several debts and sums of money due, or claimed to 
be due, at the time of filing his petition from the said petitioner to 
the several Persons named in his schedule as creditors or as 
claiming to be creditors for the same respectively, or for which 
such persons shall have given credit to the said petitioner before the 
time of filing his petition, and which were not’ then payable, and 
as to the claims of all other persons not known to the said 
petitioner at the time of making this order, who may be en- 


489 


PROCEEDINGS UNDER THE PROTECTION ACTS. 


Given under my hand, this = 185. 


Judge of the said County Court. 


If such petitioner shall be taken or detained under any 
process whatever for any debt or claim in respect of 
which he is protected from process by such order as last 
aforesaid, it shall be lawful for the Commissioner to order 
any officer who shall have such petitioner so in custody 
to discharge such petitioner therefrom, without exacting 
any fee; and such officer shall be indemnified for so 
alles to making any application to the Court for 
any order or orders, under sections 28 and 29 of the 7 « 
8 Vict. c. 96, the petitioner shall give such notice of the 
“application by advertisement, and to the creditors of the 
petitioner, as the Court, under the circumstances of the 
case, shall think fit to direct (9). 


Notice of Application. 


EAE 


~_ 
e 


ESS 
rE 
Be 


In the County Court of holden at 
in i \ 
Creditors of * an insolvent debtor. 


a petitioner under the sta- 
tutes 5 & 6 Vict. c. 116, and 7 & 8 Vict. o, 96, and 10 & 
1k o 1 on the y of 
at (such time having been appointed 
by for the purpose), or as soon after as counsel or attor- 
ney can be held, make application to j Judge 
of the said Court, for an order for protection from process, under 
the provisions of the 28th sect. of the statute 7 & 8 Vict. c. 
96, when any of my creditors may be heard by themselves, their 
counsel, or attornies ; and in the event of my obtaining aii order 
under the said 28th section, I shall forthwith make application to the 
said Judge, under the 29th section of the said last-mentioned Act, 
for an order to be discharged from custody, as to any execution or 
' executions upon any judgment or judgments obtained for any debt 


(g) Rules, Dec. 1844, s. 13. 


(f) 7 & 8 Vict. c. 96, 8, 29. 


dorsers or holders of any negotiable security sot forth in his said 
schedule, 


Signed by the said petitioner on the day of in the 


. presence of me 


N.B.—The witness must add his description and residence, 


A party who had obtained his final order being sued 
for a debt, which was set out in his schedule, allowed 
judgntent to go by default, and was taken in execution. 
It was held, that the 29th section, 7 & 8 Vict. ¢. 96, is appli- 
cable to a final order as well as an order for protection. 
That a ca. sa. is a process within that section, from which 
the Court can order a discharge, and that the insolvent’s 
right to a discharge was not prejudiced by his failing to 
appear and plead the adjudication on being sued, and 
that he was therefore entitled to be discharged from 
custody (h). 


Order to discharge Petitioner under section 29. 


No, ° 
In the County Court ‘of holden at 
in the said County. 
In the matter of the petition of of 


an insolvent debtor, and not being a trader within the meaning of 
the statutes now in force relating to bankrupts. [If a trader, 
strike out the word not,” and add after the word “ bankrupts,” 
000" “but owing debts amounting in the whole to less than 


Whereas by an order made by me, Judge of the said County Court, 


bearing date the day of after recitin 

that, &c. do, . 
[Here.set out the order for protection under sec, 28, ] 

And whereas it appears that the said is detained a 

prisoner in in execution upon a judgment at the 

suit of in an action for the recovery of 


[Here state the nature of the debt or claim, and make it appear 


that it is a debt or claim in respect of which the petitioner is 
Protected from process by the recited order. ee 


(h) Re Coppins, 1 Bank. & Tee. 64, 
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Now I do order and direct the keeper of aforesaid 

' or any officer who shall have the said 
by virtue of such execution aforesaid, to discharge the said 
; out of custody as to such execution. 


Judge of the said County Court, 


Registrar, 


Proceedings Any petition for protection from process, and any | 

ps ,proceeding inthe. matter of such petition purporting to 
pon te be signed by a Commissioner of the Court of Bankruptcy, 
inevidence, or &@ copy of such petition or other proceeding purporting 
to be so signed, shall in all cases be receivable in 
evidence of such proceedings having respectively taken 

place (i) | 

Any creditor or official assignee or other assignee, at 
any time after the final order shall have been made, may 
give one month’s notice to the petitioner, either by per- 
“Sonal service, or, if he cannot be found, by service at the 
place of his residence mentioned in his notice of petition, 
that such creditor intends to apply by inotion to the 
Judge, or, in case of his death, resignation, or removal, to 
the Judge appointed to succeed him; that the final order 
be rescinded as far as relates to the protection of the 
petitioner's person from process, and as far ag relates to. 


| Judgeto the effect of such order in bar of suits and actions; and 


the Judge shall, upon hearing the matter of such motion, - 


et 


and any evidence in support of it, and what the petitioner — 


has to allege against it, and upon examining the petitioner, 

if he shall desire to be examined or if ,the Judge shall 

think fit, proceed to make such rescinding order if he 

sees reason to believe that the petitioner had not before 

the making of the order sought to be rescinded made a 

full disclosure of his estate, effects, and debts, or had 

since the makipg of such order not given notice to the 

Notice of assignees of any property after acquired by him; pro- 
motion. vided that on any such motion by a creditor the official 
and other assignee shall be duly served with a month's 

" notice to attend the Judge; and provided further, that’ 


(®: 7 & 8 Viet. o. 96, s: 87, 


- | 
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notice of the hearing of such motion shall be given twice 

in the London Gazette, and twice in the same paper in 
which notice of the petition had been given, or in some * 
other paper circulating in the same county. The Judge, Costs of 
in case he shall refuse to make the rescinding order, ™™™ 
shall, if he think fit, order the petitioner's costs of the 
motion to be paid by the creditor making the motion, or 


"by the assignee chosen by the creditors, in case he shall 


make the motion, but not out of the petitioner's estate 
and effects (x). 


Sucr. 4.—Of the Assignees, and of the Vesting and 
Distribution of the Petitioner's Estate. 

The Assignees. 

Upon the presentation of the petition for protection, Property. 

‘all the estate and effects of ‘the petitioner shall forthwith "4!" 


official 


become vested in the official assignee (I), that is, the assignee. 
Registrar of the County Court(m), and such official 
assignee shall and may forthwith take possession of so 
much thereof.as can be reasonably obtained and possessed 
without suit; and the said official assignee shall hold and 
stand possessed of the same in like manner as official 
assignees hold and possess estates and effects under and 
by virtue of the statute relating to bankrupts (n). 

Every petitioner shall immediately after an official 
assignee shall have been appointed to his estate, deliver 
over to the official assignee so appointed all monies, 
bills, notes, and securities in his possession or power, 
together with all books of account, papers and writings, 
relating to his estate and effects (0). i 

Until an assignee shall be chosen by the creditors of Oficial 
any petitioner for protection from process, the official pi 
assignee nominated by the Judge upon the filing of the until credi- 
petition’ of such -petitioner shall be enabled to act, and por 


assignee 


shall be deemed to be, to all intents and purposes, a sole *ppvinted ; 


) 5 & 6 Vict. o. 116, s, 12, @ 6 & 6 Vict, ¢. 116, s. 1, 
m) 10 & 11 Vict. ©. 102, a, 5, ante, p. 440; 19 & 20 Vict, ©. 108, 8, 
n) 5 & 6 Vict ©. 116, a 1. (0) Rule, Deo. 1844, s. 7. 


in the said County. 
On the day of 186 
In the matter of an insolvent debtor. 
Whereas the said has presented h petition to 


Court for protection from process, and the same has ‘been filed 
od cn ination order of protastion frotn process bee been dulf 
signed according to the statutes in such case made and provided. 
And whereas — gentleman, Clerk of the County Court 
of : holden at is, by virtue of his 
said office and by force of the statute in that behalf, official 
assignee of the ‘estate and effects of the said insolvent debtor. 

It is ordered that the said official assignee shall sell and dispose 

said insolvent ee yon in him 

pursuant statutes in that behalf, save except the wearing 
bedding, and other. necessaries of the said insolvent 

debtor and h — family, and h =. working tools and implements 
not exceeding in the whole the value of twenty pounds, being 
nevertheless such only as are fully and truly described by the said 
insolvent debtor inh schedule filed with the petition aforesaid. 


Judge of the said County Court. 


Property ‘The property vested in any official assignee alone, or 


* Gfficial jointly with any assignee chosen by ereditors, shall not 


assignee © remain in such official assignee alone, or jointly with 
ad such assignee chosen by creditors, if such official assignee 
shall resign or be removed from his office, nor in the 

heirs, executors, or administrators of such official 

. ‘assignee, nor in the surviving assignee alone, in case of 

the death of such official assignee, but all such property 

shall in every such case go to and be vested in the 
successor in office of such official assignee alone, of 


(p) 7 & 8 Vict. 0, 96, #. 10, 


+ 
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jointly with the assignee chosen by the creditors (if any), 
~ as the case may be (q). 
Whenever any such petition shall be dismissed, all If petition 
sales and dispositions of property, and payments duly wen 
made, and all other acts theretofore done by any assignee, — 
or any person or persons acting under his authority, or cording to 
by any messenger or other person under the authority of Peter pew 
the Judge, according to the provisions of the Acts or tala 
either of them, shall be good and valid, but the property 
’ of the petitioner shall otherwise in such case revest in 


495 


the Act. to 


such petitioner; provided, however, that no action or suit 
shall be prosecuted or commenced against such assignee, 
messenger, or other person or persons acting as aforesaid, 
except to recover any property of such petitioner detained 
after an order made by the Judge for the delivery thereof, 


and demand made thereupon (r). 


The official assignee under every petition for protection Sum to be 


from process is required to pay into the Bank of England 


paid on 
» prosecu- 


to the credit of the Accountant in bankruptcy, to the tion of 


account intituled, “The Secretary of Bankrupts’ Ac- 


petition, 


count,” a sum not less than one-eighth of a pound per 
centum and not exceeding 5/. per centum on the gross 
produce from time to time of the petitioner's estate ; such 
sum, within the limit aforesaid, and the time or times for 
payment thereof, are directed to be fixed by the Lord 
Chancellor by any general order for those purposes, 
and to be applicable to all the purposes of the said 
account, and to be subject to the like orders as other 
monies directed to be paid in to the said account. The 
Lord Chancellor from time to time may lessen or increase 
such sum, within the limit aforesaid, as to him may séem 
just and reasonable, upon consideration of the amount . 
from time to time standing to the said account, and of 


the claims from time to time chargeable thereupon (8). 


The office of Lord Chancellor's Secretary of Bank- 
rupts is now abolished, and all the duties theretofore 


(r) Lb. 


& — 


performed by such secretary are transferred to the Chief 
Registrar of the Court of Bankruptcy (2). 


z i , After the passing of the final order the whole estate, 


ler, Present and future, as well real as personal, and as well 
“f. in the colonies, dominions and plantations belonging to 
eS her Majesty, as in the United Kingdom of Great Britain 


ie” and Ireland, all the effects and all the credits of the 


assignees. petitioner shall become absolutely vested in the official 
assignee and assignee chosen by the creditors, without 
any deed or conveyance, which assignees shall hold the 
same as fully as if the petitioner had been made a bank- 
rupt and they had been assignees under his fiat, and shall 
sue and be sued as if they had been assignees under such 
pe la and as often as any such assignees shall die or be 
removal of lawfully removed, and a new assignee duly appointed, all 
estate, real and personal, and such effects and credits, as 
were or remained Vested in such deceased or removed 
assignee, shall vest in the new assignee, ‘either alone or 
jointly with the existing assignees, ‘as the case may 


require, without any deed or conveyance for that pur- ° 


pose (v). 
a Where according to any laws then in force any con- 
ment ” i veyance or assignment of any real or personal property of 
—— _ & petitioner would require to be registered, then in every 
tered Such case such certificate of the appointment of an 
quired,  ®8S8ignee or assignees as is described in stat, I & 2 Will. 4, 
e. 56, shall be registered in the registry office, court or 
place wherein such conveyance or assignment as last 
aforesaid would require to be registered, enrolled, or 
recorded. . 
Title of The title of any purchaser of any such property-as last 
not to be foresaid for valuable consideration, who shall have duly 
— registered his purchase deed previous to such registry, 
pointment shall not be invalidated by the appointment oftassignees, 


assignee, OF the vesting of such property in them, unless the certi- 


ficate of such appointment shall be registered as afore- , 


Said, as regards the United Kingdom of Great Britain 


() 15 & 16 Vict. ¢. 77, sa. 1, 2, 


(v) 5 & 6 Vict. c. 116, s. 7. 
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_ and Ireland, within two months from the date of such 


appointment, and as regards all other places, within 
twelve months from the date thereof (u). 

The choice of the’ creditors’ assignee shall take place Choice of 
at the sitting appointed for the petitioner's first examina- *"8"°* 
tion, or any adjournment'thereof, and shall be made by ° 
the majority in number and value of the creditors who 


‘may attend, by themselves or their attornies, duly 


authorised by letters of attorney in that behalf, before 
the. Judge on such day(v). ‘There is no power to 
appoint creditors’ assignee upon: the day for granting 
the final order, unless the first examination has been 
adjourned for that purpose, but when necessary the 


- Court will adjourn the first examination for the appoint- . 


ment of an assignee(w). The Judge has power to reject Commis- 
any person so chosen who'shall appear to him unfit fj or” 
to be such assignee as aforesaid, or to remove any me 
assignee; and upon such rejection or removal a neW so chosen 
choice of another assignee shall be made in like 


manner (z). 


Choice of Assignees. 


No. t 
In the County Court ‘of : holden at 
in the said County. 
On the day of 185 . 
In the matter of 


Memoranpum.—This being the sitting appointed for the choice 
of assignees of the’estate and effects of the above-named insolvent : 
We whose names are hereunder written, being the majority in 
number and value of the creditors attending by ourselves, or our 
attornies duly authorised by letters of attorney in that behalf, 
before the Judge at this sitting, ‘have chosen, and do hereby 
nominate and choose, to be assignee of the 


(u) 5 & 6 Vict. c, 116, 5. 8, 

) ie ek 

‘(w) Keclestone, & H. 314, 

(2) 7.& 8 Vict. o. 96, 5, 3, ? 


ea 


Se ieee oerivaeee ee 


accept the said trust and appointment, 
I, Esquire, Judge of the said Court, do 
hereby approve of, and ratify and confirm the said choice. 


Certificate of appointment of Assignees. 


No. 
In the County Court of holden at 
’ in the said County. 
On the day of 185. 
THis 1s TO CERTIFY,—That this day 
duly chosen assignee _— of the estate and effects of 
and the said having accepted the said trust qnd 


appointment, the said choice was approved of and ratified and 
confirmed by the undersigned Judge. And this is further to 
certify that gentleman, Registrar of the said 
County Court, is by virtue of his said office, and by force of the 
statute in that behalf, official assignee to the estate. 


Judge of the said County Court. 
Registrar. 


Vesting of the Estate. 


oo of The property of the petitioner shall, for the purposes 
Mioner of the said Acts, 5 & 6 Vict. c. 116, and 7 & 8 Viet. c. 


} 


_ 96,-vest in the assignee or assignees for the time being, to vest in 
assig- 


by virtue of the appointment of such assignee or he 
nees ; and every such assignee shall be deemed to be an fie being 
officer of the Court in which the petition shall be filed, (2. 


_ and shall be liable as such to the control thereof: pro- Poimtment. 


vided always, that the property of the petitioner shall in 
every case be possessed and received by the official assig- 
nee alone, save where it shall be otherwise directed by the 
Judge. But it is provided that the Lord Chancellor, or 
the Judges and Commissioners of the Court of Bank- 
ruptey in London, or the majority of them, if authorised 
so to do by the Lord Chancellor, may from time to time 
make such orders, rules and regulations, for the secu- 
rity of the property of the petitioner as he or they may 
judge reasonable and proper (y). 

In construing the Act 7 & & Vict. ©. 96, the word Meaning of 
“ property” shall mean and include all the real and per- — 
sonal estate and effects of the petitioner within this realm 
and abroad (except the wearing apparel and such other 


. articles of the value before mentioned as may by that Act 


be excepted from the operation of the Acts 5 & 6 Vict. 
¢. 116, and 7 & 8 Vict. ¢. 96), and all the future estate, 
right, title, interest and trust of such petitioner in or to 
any real or personal estate and effects within this realm or 
abroad which such petitioner may purchase, or which may 
revert, descend, be devised or bequeathed, or come to him 
before he shall have obtained the final order, and all debts 


_ due or to be due to such petitioner before he shall have 


obtained such final order (2). 


Suits by Assignees. 


The assignee or assignees of the petitioner are em- Assignees 
powered to sue, from time to time as there may be occa- jn grag 
sion, in his or their own name or names, for the recovery, names. 
obtaining and enforcing of any property or rights of such 
petitioner, but in trust for the benefit of the creditors of 
such petitioner, according to the provisions of the Acts 

(y) 7 & 8 Vict, c. 96, ». 4. 
(=) 1b. 8, 73. See ante, pp. 452, 453. 


5 & 6 Viet. c. 116, and 7 & 8 Vict. ¢. 96, and to give such 


! discharge and discharges to any person or persons who 
; shall be respectively indebted to such petitioner as may 


be requisite (a). , ' 
notto Whenever any assignee shall die, resign, or be removed, 
a by the or a new assignee shall be duly appointed, no action at 
ow 
removal of 


law or suit in equity shall be thereby abated, but the 
assignees. Court in which any action or suit is depending may, upon 
the suggestion of such death, resignation or removal, and 
new appointment (if any), allow the name or names of the 
surviving or new assignee to be substituted in the place of 
the former, and such action or suit shall be prosecuted in 
the name or names of the said surviving or new assignce 
* in the same manner as if he had originally commenced 
7. the same (b). 


May make ‘The assignees may make compositions with any debtors 


fe lee or accountants to such petitioner, where the same shall 
{ appear necessary, and may take such reasonable part of 
any such debts as can upon such composition be gotten in 
full discharge of such debts and accounts; and may 
submit to arbitration any difference or dispute between 
such assignee or assignees, and any person or persons for 
or on account or by reason of any matter, cause or thing 
relating to the property of such petitioner. But it is 
provided, that no such composition, or submission to 
arbitration, shall be made, nor any suit in equity be com- 
menced, by any such assignee or assignees, without the 


MEE FR 


suant to a notice of such meeting, to be published at 
least fourteen days before such meeting in the London 
Gazette, and also in some newspaper usually circulated 
in the neighbourhood of the place where such petitioner 
had his last usual residence before the filing of his peti- 
tion, nor without the approbation of the J udge (c). 
In all matters wherein creditors shall vote, or wherein 
ale the assent,or dissent of creditors shall be exercised in 


£ 


(@). 7 & 8 Vict. o. 96, «, 13, (6) Jb, . 16. 
(e) 2, #. 13, 
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of or in carrying into effect the Act 5 & 6 Vict. balance 
¢. 116, or the Act 7 & 8 Vict. ¢. 96, every creditor shall be thom on an 
accounted such in respect of such amount only as upon fairly 
an account fairly stated between the parties after allowing stated. 
the value of mortgaged property, and other such available 
securities and liens, shall appear to be the balance 

due ; and all disputes arising in such matters concerning 

any such amount shall, upon application duly made in 

that behalf, be examined into by the Judge, who 

shall have power to determine the same, and, if it seem 


' fit, to refer the examination thereof to an officer of the 


Court: provided always, that the amount in respect of 
which any such creditor shall vote in any such matter 
shall not be conclusive of the amount of his or her debt 
for any ulterior purposes, in pursuance of the provisions 
of the Act (d). 

The like evidence of the appointments of assignees Proof of ap- 
shall be received as sufficient to prove such appointments _ 
in all Courts and places whatsoever as was received by signees. 
the laws then in force relating to bankrupts to prove such 
appointments (c). 


Distribution of the Petitioner's Estate. 


The assignees shall be entitled to claim and demand Future 
from the said petitioner, at any time after the said final 
order, any estate and effects gequired by him at any time 
after such order shall have been made ; and all such estate 
and effects, of what kind soever and wheresoever situate, 
shall be absolutely vested in such assignees upon their 
filing a copy of their claim, served upon the petitioner 
personally, or by leaving it at the place of residence 
mentioned in his notice of petition, and they shall hold 
the same in like manner as they held the estate and Arsignes 
effects of the petitioner transferred by force of the final "*.'** 


possession 


_ Order, as is provided by the 7th section of 5 & 6 Vict. ¢, of estate, 


7 & 8 Vict c. 96, «. 14, ; 
4 ) 5 & 6 Vict. «116,011; 800 6 Goo. 4, 0.16, 8, 96,97; 2 & 3 Wm. 4 


, 


4, os. 8,9; and 12 & 13 Vict, ¢. 1 . 
A 56, Sod od. ®. 106, &. 236, See Shelford on Bank: 


? 
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e., withy 116, ante, p. 496. But no assignee is authorised to take 

pr aA possession of any estate or effects which the insolvent 

the pur- ghall have acquired or become possessed of after the 

™ making of such final order, except under the authority 
of an order of the Judge, made for that purpose, and 
then only to the extent and at the time and in manner 
directed by such order, and after giving such notices, 
and doing such acts, matters and- things, as by the rules, 
orders and regulations made under the authority of the 
Act 5 & 6 Vict. c. 116, shall be required and directed 
in that behalf (/). 

No rules, orders, or regulations, have yet been made on 
the subject of property acquired subsequently to the final 
order (). 

Where the If any such petitioner shall at the time of filing his 
benef. Petition, or at any time before such petitioner shall 
a become entitled to his final order according to the Act 
stock, the 7 & 8 Vict. c. 96, have any government stocks, funds or 
= annuities, or any of the stock or shares of or in any public 
order a Company, either in England, Scotland, or Ireland, stand- 
‘ausfer: ing in his own name in his own right, the Judge may, 
whenever he shall deem fit so to do, to order all persons 
,whose act or consent is thereto necessary to transfer the 
same into the name of such assignee or assignees as 
aforesaid ; and all such persons whose act or consent is 
so nécessary as aforesaid shall be hereby indemnified for 

all things done or permitted pursuant to such order (i). 
All powers vested in any petitioner for protection from 
cite poern PROCESS, whose estate shall have been vested in an 
the assignee or assignees, which such petitioner might legally 
pa ll execute for his own benefit (except the right of nomina- 
—— tion to any vacant ecclesiastical benefice), shall be vested 
benefit, im such assignee or assignees, to be executed by them for 
the benefit of the creditors of such petitioner in such 
manner as such petitioner might have executed the 

same (i). ~ 

Wherelease In all cases in which any such petitioner shall be 


*(f) 5 & 6 Vict. o. 116, 8. 9. 
) Macrae on Insolvency, p. 718, 2nd ed. “ 
(h) 7 & 8 Vict. c. 96, 8, 15. 2 (i) 7d. 8. 11. 


f 
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entitled to any lease or agreement for a lease, and his scepted by 

assignee or assignees shall accept the same, and the the peti.” 

benefit thereof, as part of such petitioner's property, the = By 

said petitioner shall not be liable to pay any rent accruing tne rent. 

after the filing of his petition, nor be in any manner sued 

after such acceptance, in respect of any subsequent non- 

observance or nonperformance of the conditions, cove- 

nants, or agreements therein contained; But in all such Assignees 
4 : not deter- 

eases the lessor or person agreeing to make such lease, mining 

his heirs, executors, administrators, or assigns, if the said canes 

assignee or assignees shall decline, upon his or their lease, the 

being required s0 to do, to determine whether he or they bo he 

will or will not accept such lease or agreement for a the Vout, 

lease, may apply to the Judge, praying that he or they 

may either so accept the same, or deliver up such lease 

or agreement for a lease, and the possession of the 

premises demised or intended to be demised; and the 

Judge shall thereupon make such order as in all the 

circumstances of the case shall seem meet and just, and 

such order shall be binding on all parties ()). 

No distress for rent made and levied, after the filing of Distress not 
any petition for protection from process, upon the goods png 
or effects of the petitioner, shall be available for more more than 
than one year's rent accrued prior to the filing of such tat 
petition, but the landlord or party to whom the rent 
shall be due shall and may be a creditor for the overplus 
of the rent due, and for which the distress shall not be 
available, and entitled to” all the provisions made for 
creditors by the Acts (k). \ 

If any petitioner for protection from process shall, at Goods in 
the time of filing his petition, by the consent and PeP- onder, ps 
mission of the true owner thereof, have in his possession, ‘disposition 
order, or disposition any goods or chattels, whereof such rd sug 
petitioner was reputed owner, or whereof he had taken — he 
upon him the sale, alteration or disposition as owner, the puted 
same shall be deemed to be the property of such petitioner, °¥%" 
80 as to become vested in the assignee or assignees for his pro- 


the time being of the estate and effects of such petitioner ; _ 
(f) 7 & 8 Vict. c. 96, a, 12 (hk) Tb. 3, 18, 


504 PROCEEDINGS UNDER THE PROTECTION ACTS. 


but no transfer or assignment of any ship or vessel, or 
any shire thereof, made as & security for any debt or 
debts, either by way of mortgage or assignment, duly 
registered according to the provisions of the Act for 
the Registering of British Vessels, shall be invalidated or 
affected by reason of such possession, order, or dispo- 
sition of the same as aforesaid (d. 
Voluntary If the petitioner shall, before or after the filing of his 
. ral petition, in contemplation of his becoming insolvent, or 
po “being in insolvent circumstances, voluntarily convey, 
assigness. assign, transfer, charge, deliver or make over any estate, 
real or personal, security for money, bond, bill, note, 
money, goods or effects whatsoever, to any creditor or 
creditors, or to any person or persons in trust for, or to 
or for the use, benefit or advantage of any creditor or 
creditors, or to any person who is or may be liable as 
surety for such petitioner, every such conveyance, assign- 
ment, transfer, charge, delivery and making over shall 
be deemed fraudulent and void as against any assignee 
or assignees of the estate and effects of such petitioner. 
Proviso. But it is provided that no such conveyance, &c., shall be 
so deemed fraudulent and void if made at any time prior 
to three months before the’ filing of the petition, and not 
with the view or intention, by the party so conveying, &c., 
of petitioning the Court for protection from process (m). 

The Court will dismiss the petition for protection of 
an insolvent who has parted with or charged property, 
except for the necessary support of himself and family, 
and the necessary expenses of his petition or in ‘the 
ordinary course of trade, within three months of the date 

. of the filing his petition (n). ! 

Where a voluntary conveyance or assignment, Xc., 
is made by a person in insolvent circumstances three 
months before the filing of the petition, in order to render 
such conveyance or assignment, &c., void and fraudulent 
within the 19th section, proof must be given that at the 

’ time the party made the conveyance or assignment, &c., he 


() 7 & 8 Vict. o, 96, s. 17, (m) Ib. s. £9. 
(n) Re Hall, 2 Bank. & Ins. 73; Re Marshall, Ib, 78; Re Butter, Ib, 150. 


WARRANTS OF ATTORNEY. 


had the definite view or intention of petitioning the Court 

for protection; a mere vague and general intention at 

some future time of freeing himself from his embarrass- 

ments in that way is not sufficient (0). 
The provisions of the Act 3 Geo. 4, ¢. 39, for prevent- by ag 

ing Frauds upon Creditors by secret Warrants of Attorney © 39, ex. 

to confess Judgment, extend to the assignee or assignees — to 

of every petitioner for protection from process whose signoes of 

estate shall, after the expiration of twenty-one ddys next roo el 

after his execution of such warrant of attorney, or giving 

of such cognovit actionem as therein mentioned, be vested 

in an assignee or assignees under the provisions of the 

5 & 6 Vict. c. 116, and 7 & 8 Vict. ¢. 96, or of either of them, 

and every such warrant of attorney, and judgment and 

execution thereon, and every such cognovit actionem, and 

judgment entered up thereon, and execution taken out on 

such judgment, as are declared by the said Act 3 Geo. 4, 

c. 39, to be fraudulent and void against the assignees men-, 


tioned therein, shall be deemed equally fraudulent and void 


against the assignee or assignees of the estate of such 
petitioner, and such assignee or assignees shall be entitled 
to recover back and receive, for the use of the creditors of 
such petitioner, all the moneys levied and efféets seized 
under or by virtue of any such judgment or <ecution (p). 

In all cases where any petitioner for protection from Warrant of 
process, whose estate shall have been vested in an S#™Y 
assignee or assignees under the ‘provisions of the 5 & 6 cognovit , 
Viet. ¢. 116 and 7 & 8 Vict. ¢. 96, or of either of them, not to be 


’ shall have executed any warrant of attorney to confess — 


judgment, or shall have given any cognovit actionem or property of 
bill of sale, whether for a valuable consideration or other- rl 
wise, no person shall, after the filing of the petition of after filing 
such petitioner, avail himself of any execution issued or ™¥*tition. 
to be issued upon any judgment obtained or to be obtained 

upon such warrant of attorney or cognovit actionem, 

either by seizure and sale of the property of such 


(0) Thoyts v. Hobbs, 7 Exch. 810. See other eases, Shelford on Insolvency, 
Pip) 7b 8 Vict « 96; s. 20. 
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or an: thereof, or by sale of such property 
ot inate qeabtaenh oo onal oe self of 
such bill of sale, but that any person or persons to whom 
any sum or sums of money shall be due in respect of any 
such warrant of attorney or cognovit actionem, or of such 
bill of sale, shall and may be a creditor or creditors for 
the same under the two Acts (q). 

The 2ist section of the statute 7 & 8 Vict. c. 96 applies 
only to those cases where the instrument is of an executory 
nature, and requires something to be done to make the 
transfer effectual, and where such act is done after the 
filing of the petition. But where the party is in posses- 
sion as absolute owner before the petition, a sale after- 
wards does not bring the matter within the statute (7). 

If at the expiration of twelve calendar months from 
the filing of any petition for protection from process there 
shall remain any outstanding debts or other property due 
or belonging to the estate of the petitioner, which cannot, 
in the opinion of the Jutlge be collected and received, 
without unreasonable or inconvenient delay, the assignees 
may, under the direction of the Judge, sell and assign 
such debts and other property in such manner as»-shall 
be ordered by the Judge (s). 

No letter of attorney, affidavit, certificate, or other pro- 
ceeding, instrument, or writing whatsoever in the matter 
of any petition for protection from process, nor any copy 


‘thereof, nor any advertisement inserted in any newspaper 


by the direction of any Judge relating to any such matter, 
shall be liable to or charged with the payment of any 
stamp or other duty whatsoever; and that no sale of any 


_ eal or personal estate of any such petitioner as aforesaid, 


for the benefit of his creditors, under the’Acts, shall be 
liable to any auction duty : if such sale shall be conducted 
by a licensed auctioneer (t). 


(g) 7 & 8 Vict. o. 96,8, 21. See 17 & 18 Vict. o. 36, a. 1, ante, p. 435, 

(r) Simpson y. Wood, 7, Exch: 349; Hunt v. Rodina, 3 Q. B. 300; Hardy 
¥. ew 2 5 Exch. 294, ante, p. 435. See also Congreve v. Hvetts, 10 Exch. 
298. lford on Insolvency, pp. 203—205. 

(@) 7 & 8 Vict. o, 96, 5, 32. 

(t) 16, s. 33. The dpties on sales by auction are now repealed by 8 & 
9 Vict. c. 15,8, 1. 


DIVIDEND AMONGST CREDITORS. 


507 


Whenever after an audit there shall appear to the How divi- 
Judge to be in the hands of the official assignee any —" 


_ balance wherewith a dividend may be made, proceedings 


shall be had forthwith, under the direction of the J udge, 
for making such dividend, and also, when it shall appear 
necessary, for correcting and ascertaining the list of 


creditors entitled to receive the same, and notice of any Notice of 


sitting of the Court ordered to be held for such ascer- "*t™#* 


taining of debts, or for an audit, or for declaring a 
dividend thereupon, or for all such purposes, shall be 
given for such time and in such manner us the Judge 
shall from time to time direct; and such dividend shall 
be made amongst the creditors of the petitioner whose 
debts shall be admitted in his schedule sworn to by the 
petitioner, and amongst such other creditors (if any) who 
shall prove their debts in pursuance of any order of the 
Judge to be made in that behalf, in proportion to the 
amount of the debts so admitted or so admitted and 


proved, as the case may be: But if the petitioner, or any Examina- 


creditor or assignee, shall object in whole or in part to 
any debt tendered to be so proved as aforesaid, or to any 
debt mentioned in the schedule of the petitioner, or if 
any person whose demand is stuted in such schedule, but 
is not admitted therein to the extent of such demand, 
shall claim to be admitted as a creditor for the whole of 
such demand, or for more:thereof than is so admitted, 
the said objections and claims shall, upon application 
duly made, be examined into by the Judge, whose deci- 
sion thereupon shall be conclusive with respect to the 
title of such creditor or creditors to his or their share of 


tions of ob- 
jections 
and claims. 


such dividend: But if in any case it shall appear ex- Judge may 


pedient, the Judge may at anytime, by notice as miay be prof of 


directed in that behalf, cause all or any of the creditors 
to prove their debts, in such manner as the Judye shall 
require, and to decide upon such debts, and the right to 
receive dividends thereupon, and to do all things requisite 
thereto as aforesaid (u). é 3 


(u) 7 & 8 Vict. c. 96, a, 8. 
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Notice of Audit and proof of Debt. 
County Court of 
On the day of 185 


In the matter of an insolvent debtor 
No. . The creditors and insolvent are informed that the 


day the day of at —o’elock, and all 
necessary matters inquired into in order to a dividend—dividend 
will be advertised in the “ London Gazette” with instructions as 


bp esha «- wacg 
are at liberty to attend rots gp y Be oon Pagan 
A A 0 an 
aca Pager Reps unk aie as too small a 
too large.—Securities (if any) are to be produced. 
Where proof or explanation is required to be given on the day 


Tf no reason whatever ‘for acting against the statement 
‘inp Ghd ts Ge clint, Ghuther «2 © tos eneent oc de 


Tight to receive dividend thereupon, the same will be treated as 
correct, 


All communications by post to be addressed to 
Official Assignee, 
y County Court Office. 


holden at 


Notice of Dividend. 
In the County Court of holden at 


In the matter of an insolvent debtor. 
A dividend of in the pound is payable to the 


I claim £ as the amount of debt justly 
due to me on this insolvency on fair balance of accounts. 
And I declare that I have not become bankrupt nor 


PROCEEDINGS AGAINST JUDGMENT DEBTORS. 


insolvent, nor otherwise parted with my right to 
dividend. 7 
Dated this day of 186 . 
ng, EEE Se SEN ne Tepe 
I : 
a of 
CHAPTER III. 


Of proceedings in the County Courts against Judgment 
Debtors under stat, 8 & 9 Viet, ¢. 127. 


By 7 & 8 Vict. c. 96, 8. 57, it is enacted that no person 
shall be taken or charged in execution upon any judg- 
ment obtained in any of her Majesty's Superior Courts, 
or in any County Court, Court of Requests, or other 
Inferior Court, in any action for the recovery of any 
debt wherein the sum recovered shall not exceed the sum 


of 201. exclusive of the costs recovered by such judgment. 

By 8 & 9 Viet. c. 127, s. 1, if any person is or shall be Judgment 
indebted to any other in a sum not exceeding 201. besides a 
,, costs of suit, by force of any judgment obtained or of moned. 


any order for the payment thereof, or of any costs in any 
Court which judgment or order shall have been obtained 
from any Court of competent jurisdiction in England, 
the creditor so having obtained a judgment or order might 
obtain a summons from any Commissioner of the Court of 


. Bankruptcy for the district in which such debtor shal] 


reside or be or from certain other Courts, which summons’ 
such Commissioner of the Court of Bankruptey or such 
Court shall be authorised and required to grant according 
to the form in schedule (A.) annexed to the Act, upon the 
application of such creditor by any petition or note in 


writing according to the forth in schedule (B.) annexed to 
the Act. 


when the order is to be made on consent. 


however, is not necessary — 


Summons of Debtor. 


holden at 


County Court of © 


(Seal. ) 
In the matter between 
debtor. On 


day of | 
you are hereby required to appear before the County 


to be holden at 
day of at 


creditor and 


185 =, 
Court: of 


on 
the of the clock in 
the noon precisely, to answer such questions as may be 


of 


recovered in a 


of the Court that 


te order,” a the case may be] of [set 
certain [* judgment or 


forth the other 
gave Goats a ane ek 


By order of the Court. 


£ 


d, 


Judge. 
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district Courts of Bankruptcy, and to the Commissioners 
thereof by the statute 8 & 9 Vict. c. 127, was transferred 
to and vested in the Insolvent Debtors’ Court, and to the 
County Courts constituted under the Act 9 & 10 Viet. c. 95. 

The jurisdiction of the Insolvent Debtors’ Court is 
restricted to defendants who shall have resided ‘for six 
calendar months next immediately preceding the suing 
out of any such summons within any parish, the distance 
whereof as measured from the nearest highway from the 
General Post Office in London to the parish church of 
such parish, shall not exceed twenty miles. The juris- 
diction of the County Courts extends to all cases wherein 
the defendant shall have resided elsewhere, and shall 
have resided for six calendar months next immediately 
the suing out of any summons within the district of 
such County Court to’ which any plaintiff may apply for 
any such summons (a). 

In making application to any Court, or taking pro- 


, eedings under 8 & 9 Vict. ¢. 127, it is not requisite for 


any party, whether creditor or debtor, to employ either 
counsel, attorney, or solicitor (b). 
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By 10 & 11 Viet. ec. 102, 8. 4, all power, jurisdiction, Juriedie- 
and authority given to the Court of Bankruptey and * 


By 10 & 11 Viet. e. 102, s. 5, the clerk of the County Registrar 
Court, who is now designated the Registrar, is to perform *! ™* 


the duties of Registrar, and the High Bailiff and his?” 
assistants are to perform the duties of messenger under ~ 


the Act 8 & 9 Vict. e. 197. 


The Registrars of the Court..of Bankruptcy in pro- Fees. 


ceedings under the Act, were entitled to receive thefees 
specified in schedule (D.) annexed to the Act, and the 
messengers and ushers were entitled to have the fees which 
are specified in schedule (C.) annexed to the Act (e). 

By 10 & 11 Vict. c. 102, s, 18, the Secretary of State, 
with the consent of the Treasury, was empowered to 
order what fees should be paid, but until such order the 

10 & 11 Vict. c. 102, «. 6, 


8 & 9 Vict. c. 127,86, See rule 88, ante, p. 442, 
Re de Viet, Se, 8. 15. Bee 10 & 11 Vict. c, 102, s. 13, and list of 


clerks and bailiffs of the County Courts were to receive 


the fees theretofore payable. ; 
Witnesses, whose evidence is material, may be sum- 
’ 4 
moned (d). 
Summons of Witness. 
County Court of holden at 
In the matter of » summons pursuant to the Act for the Better 
Securing yment of Small Debts. ; 
— creditor and debtor. 
j On day of 185, you are herely 
required to appear before the County Court of holden at® 
- on the day of at tty ts 
of the clock in the noon precisely, then and there . 
examined as a witness at the instance one 


parties to the said matter. [If the witness is to produce any 
hase cs cceiaee barn, Sean, SUM e oon oe 
and produce to the said Commissioner at the and p 
aforesaid, the book called ” (or writing, dc., as the case 
I may be, describing it), which is im your possession or control, | 
And hereof you are not to fail at your peril. 
q By the Court. 


Signed 


q Judge. 
‘ To of 
Bxaminw The debtor upon appearing before = — ert ve 
poo i inted in such summons, ex 
via ie phe y and shall, if the creditor think fit, be 
interrogated before such Court by the ereditor summoning 
; him touching the manner and time of his contracting his 
: debt, the means or prospect of payment he then had, the 
a property or means of payment he still hath or may have, 
the disposal he may have made of any property mg” 
Ps contracting such debt, and such creditor shall also, 
such Court shall think fit, be examined by the cer 
.touching his claim against the said debtor, and shall, 
the debtor think fit, be interrogated before such Court by 
the said debtor touching the claim against him (e). 


L 
(d) 8 & 9 Viet. ©. 127, as. 18, 23. (e) 1b. 8 
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The Court may make am order on the debtor for pay- 
ment of his debt by instalments or otherwise (/). ' 


- 


Order for Payment of Debts by Instalments, 


(Seal. ) 

In the County Court of holden at 
between creditor and debtor. 

Whereas, in an action for a debt brought by the above-named 
against the above-named in her Majesty’s Court of 
the said obtained judgment against the said 

besides his costs of suit, amounting 

to£ making together the sum of £ 

(Or, Whereas, by an order of her Majesty’s Court of 
the said was ordered to pay to the said 


the sum of £ for certain costs incurred in the said 
Court.) And whereas, the said not having paid the 
said sum of £ 


pursuant to the said judgment (or order) 
upon the application of the said ®& summons was 
duly issued from and out of this Court against the said 

by which said summons the said was required to 
appear before the said County Court of at 

on to answer such questions as might be put to him 
touching the not having paid to the said the sum 
of £ recovered in the said judgment (or, order), 
t And wheregs, the said having now duly appeared 
here at the said Court, pursuant to the said summons, and being 
examined touching the not having paid to the said the 
sum of £ aforesaid, and it appearing unto me 

Esquire, Judge of the said Court, upon such examination, that the 
said hath means of paying the same by instalments (as 
hereinafter mentioned), I do therefore order the said 

to pay the said sum of £ by instalments of 


every the first of such instalments tu be paid on 
next. 


Given under my hand and under the seal of the said Court this 
day of» S 185. 


Judge of the said Court. 


The act to be done by the presiding ofticer under the first 


section 8 & 9 Vict. ¢. 127, is 4 judicial and not a ministe- | 


rial act, and in order to enable the judge to exercise his 
discretion he ought to be made acquainted with all the 
cireumstances of the case, which can only be done by an 


(J) 8 & 9 Viet. c. 197; 5. 3. 


Lt 
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Glee. 


‘examination of the party himself. Where under that sec- 


tion the Judge of an Inferior Court of Record has, upo 
proof of the ability of the party, made an order simpliciter 
for the payment of a debt by instalments, he cannot, after 


order of commitment under that section, but it neither 
appeared on the face of the plea nor warrant that, the 
plaintiff was summoned to show cause why he should not 
be committed, it was held, that such order was invalid for 
not showing a summons previous to the commitment (h). 

If the debtor shall not attend as required by. the 
summons, and shall not allege a sufficient excuse for not 
attending, or shall, if attending, 

Refuse to disclose his property or his transactions 
respecting the same or respecting the contracting of the 
debt ; 

Or shall not make answer thereof to the satisfaction 
of the Court ; 

Or shall appear to such Court to have been guilty of 
fraud in contracting the debt ; 

Or of having wilfully contracted it without reasonable 
prospect of being able to pay it; 

Or of having concealed or made away with his pro- 
perty in order to defeat his creditors ; 

Or if he appears to have means of paying the same by 
instalments or otherwise, and shall not pay the same at 
such times as the Court shall order or as the Court shall 
have ordered, in which the original judgment shall have 
been obtained or order made. 

Then in any of the said cases the Judge may order 
such debtor to be committed for any time not exceeding 
forty days to the common gaol, wherein the debtors under 
judgment and in execution of the Superior Courts of 
justite, may be confined within the county, city, borough, 


4. B. 507; & 0.10 Q B. 730, contra, 
18 L. J., C. P. 332. 
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or place in which such debtor shall be resident, or to any 
other gaol or debtors’ prison within the same county, 


_ ¢ity, borough or place which shall by any declaration of 


one of her Majesty's principal secretaries of state be 
allowed as a place of imprisonment under the Act, so 
long as such declaration shall remain in force and 
unrevoked (i). 


Order for lees for not Appearing. 


In the County Court of at between 
creditor and debtor. 


ys 
according to the form of the statute in such case 
made and provided, or until he should be thence sooner dis- 
charged by due course of law, These are therefore to require you 
said High Bailiff, Bailiffs and others, to take the said 
to deliver him to, the governor [or, keeper, éc.] of 
and you, the said governor [or, keeper, pt a 
hereby required to receive the said defendant into your custody, 
and him safely to keep in the said for the term of 
days from the arrest under this warrant, or until he shall be 
harged by due course of law. For which this shall be 
your sufficient warrant. 


Given under the seal of this Court this day of 185. 
Registrar of the Court. 


Order of Imprisonment for Fraud, de. 


In the ¢ ty Court of at between 


() 8 & 9 Vict, 127, s, 1. 
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and to the said governor or keeper of ‘ 
Whereas [d&o. as in the last form but one to + ante, p. 513 and 
the said 


charged by due course of law. These are therefore to require you 
the said High Bailiff, Bailiffs and others, to take the said 
and to deliver him to the governor [or, , ke. | of 

and you the said governor [or, keeeper, &c, | are hereby required to 


receive the said into your custody, and him safely to 
keep in the for the term of days from the 
arrest under this warrant, or until he shall be duly discharged by 


due course of law. For which this shall be your sufficient warrant. 


Given. under the seal of the Court, this 
day of 185. (Seal. ) 


Registrar of the Court. 


It is not necessary that the order should be under seal. 
The order of commitment in default of attendance or 


_ exeuse may be made in the party's absence. The order 


is sufficiently certain if it directs that the party be im- 
prisoned for forty days, though it bears no date, and 
does not say from what time the imprisonment shall 
eommence (k). The imprisonment reckons from the time 
when the debtor is arrested (J). Where the defendant 
does not appear the Court will not make any order for 
his commitment until he has first been served with a 
summons to show cause why he should not be com- 
mitted (m). 

Every bailiff and messenger to whom any such order 


(k) Bowdler’s case, 12 Q. B. 612. See Ex Foulkes, 15 M. & W. 61 ; 
Watson's case, 9 Ad. & E. 731; see pp. 784, 785. 

(1) Bowdler's case, 

‘(m) Beynon v. Bowers, 1 Mac. & H. 49, 
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shall be issued, is empowered to take the. body of the of warrant, 


person against whom such order shall be made, and all 
constables and other peace officers within their several 
jurisdictions shall aid in the execution of every such 
order, and no protection or interim or other order issuing 
out of any Court of Bankruptcy, or for the relief of 
insolvent debtors, nor any certificate obtained after such 
order for imprisonment under the Act, shall be available 


‘ to any debtor imprisoned under such order (n). 


Where the defendant or his goods or chattels shall 
be out of the jurisdiction of the Couirt, the warrant, 
execution, or order of commitment, upon being backed 
by a justice of the peace, may be executed out. of the 
jurisdiction of the Court from which it issued (0). 


The wearing apparel and bedding of any judgment Exemption - 


debtor or his family, and the tools and implements of his 
trade not exceeding in the whole the value of 5l., are not 
liable to seizure under any execution or order of any 
Court against his goods and chattels (p). 


of wearing 
apparel. 


No imprisonment under the Act shall in any wise Debt not 


operate as satisfaction or extinguishment of any debt or 
demand ; but any person imprisoned under the Act who 
shall have paid or satisfied the debt or demand or instal- 
ments thereof payable, and costs remaining due at the 
time of the order of imprisonment being made, and all 
subsequent costs, shall, upon entry of such payments 
indorsed on the order of imprisonment, signed by the 
plaintiff or his attorney, be discharged out of custody by 
leave of a Judge of the Court in which the order of 
imprisonment was made (q). 


(mn) 8 & 9 Vict. c, 127, s, 2. : (o) Th. a, 22. 
(p) Tb. a. 8. (q) 1b. a, 3. 


guished, 
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CHAPTER IV. 


Of the Jurisdiction and Proceedings under the Charitable 
Trusts Act, 1853. 


By “The Charitable Trusts Act,” 1853, 16 & 17 Vict. 
¢. 187, 8. 1, the Queen was empowered to appoint four 
Commissioners, a secretary, and five inspectors (a) for the 
purposes of the Act. Such Commissioners are styled 
“The Charity Commissioners for England and Wales,” 
and may have and use « seal for authenticating docu- 
ments, and may sit as a Board for carrying the Act into 
execution ; and any two of them may form a Board, and 
may exercise the powers conferred on the Commissioners 
or the Board by the Act (b). 

Authenti- § Every act of the Board may be sufficiently authenticated 
ba by the seal of the Commissioners, and the signature of 
' their secretary, or in his absence, of the chief clerk (c). 

Authentica- All orders, certificates, schemes, and other documents, 
bl &e, issued under the seal of the Board, shall be deemed to 
be the originals, and copies thereof shall be entered in the 

books of the Board, and all such entries may be sufli- 

ciently certified by the signature of the secretary, or in 

his absence, of the chief clerk; every order, certificate, 

scheme, and other document, purporting to be sealed with 

the seal of the Board, shall be received in evidence with- 

out further proof; and any writing purporting to be a 

copy extracted from the said books, and to be certified as 
aforesaid, shall be received in evidence in like manner (d). 

’ Board to The Board from time to time, as they in their dis- 
— eretion may see fit, may examine and inquire into all or 
and any charities in England or Wales, and the nature and 
ment of Objects, administration, management, and results thereof, 


ey 


(a) See 18 & 19 Viet. c. 124, s. 3. 
(b) 16 & 17 Viet. c. 187, s. 6. 
(c) 18 & 19 Vict. ©. 124, a 4. (a) Ib. 8. 5. 


dl ami lk So Aon amr el hi ni 


of the estates 
thereto; and the Board may cause examinations and 
inquiries in relation to the matters aforesaid to be made 

and prosecuted by their inspectors, acting together or sepa- 

rately, in such cases and at such times as the said Board 

may think fit, and all such inspectors shall from time to 

time report their proceedings to the said Board (e). 

It is proper to observe that the expression “ County 
Court” used in the Act means every County Court 
established or holden under the Act 9 & 10 Viet. c. 95, 
or any Acts passed for the alteration or extension of the 
same Act, and every Judge of any such Court; and that prom 
the expression “Charity” used in the Act means every « charity.” 
endowed foundation and institution, taking or to take 
effect in England or Wales, and coming within the mean- 
ing or interpretation of the statute 43 Eliz. ¢. 4, or as to 
which or the administration of the revenues or property 
whereof, the Court of Chancery has or may exercise 
jurisdiction (/). 

In the construction of the Act 16 & 17 Vict. ¢. 137, 
and the Act 18 & 19 Vict. ¢. 124, the word “ Charity” 
shall include every institution in England or Wales 
endowed for charitable purposes, but shall not include 
any charity or institution expressly exempted from the 
operation of the Act of 1853(g), and words applying to 
any person or individual shall apply also to a corporation 
whether sole or aggregate (h). 

Where any charity, of which the gross annual income Jurisdiction 
for the time being does not exceed 301., shall be estab- i" 
lished or administered, or be applicable wholly or partially 
to or for objects of purposes within two or more of the dis- 
tricts of any County Court, or Court holden under the Act 
9& 10 Vict. c. 95, and the appointment or removal of any 
trustee, or any other relief, order, or direction whatsoever 
concerning such charity shall be considered desirable, 

) mies iT Vie 4 iat, «. 62, and 19 Oo Fick. : 76, %. 2, ax to 


exemptions from the operation of the Act, 
(A) 18 & 19 Vict. c. 124, s, 48. 


e 
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statutory jurisdiction, 
with the care and commitment of the custody of lunatics, 
any person authorised by the order or certificate of the 
board or the Attorney-General may make application to 
such County Court, or, as the case may be, to any one of 
such County Courts for such order, direction, or relief as 
the nature of the case may require ; and such County Court 
shall entertain such application, and shall hear the matter 
in open Court, and shall Give such relief and make such 
orders and directions in relation to the matter of such 
application as might then be made or given by the Court 
of Chancery or by the Lord Chancellor intrusted as 
aforesaid in a suit regularly instituted or upon petition 
as the case may require (i). 

No Judge of any County Court shall be authorised to 
vary any decree, order, or direction. of the Court of 
Chancery, or of any Judge thereof, or to make or give 
any order or direction inconsistent or conflicting with 
any such decree, order, or direction (k). 

Where two or more County Courts shall have con- 
current jurisdiction with respect to any charity under the 
Act, no application in respect to such charity shall be 
made to or entertained by more than one of such County 
Courts at the same time (). 

Where two or more County Courts shall concurrently 
have jurisdiction under the Act with respect to any 
charity, the Board may order to which of such Courts 


to them in any degree of importance.” —Third Report of Charity 
i » 1856, p. 6. (k) 16 & 17 Vict. c. 137, 8, 32. ( 1b. 


THE JURISDICTION. | 


| 


any application respecting it shall be made, and every 
such order shall be conclusive as to the jurisdiction with 
respect to the application therein referred to (m). 

For the purpose of determining the jurisdiction with 
respect to a charity, the Board may declare according to 
such judgment as they may be able to form upon the 
returns or statements before them in relation to the 
charity, whether its gross annual income for the time 
being does or does not exceed 301., and a statement in 
any certificate or order of the Board, that according to 
their judgment the gross yearly income of a charity does 
or does not exceed 301. is sufficient evidence of the’ 
amount for the, purpose of determining the question of 
jurisdiction (n). 

It may be observed, that although the jurisdiction under 
the Act extends only to charities, the annual income 
whereof does not exceed 801., yet should the amount with 
which a defaulting trustee is chargeable exceed the sum 
of 50/., there is no provision in the statute which excludes 
the jurisdiction of the County Courts in such a case (0), 
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The jurisdiction conferred on the County Courts with Deputy not 
respect to any charity, shall not be exercised by any ” 


deputy or pther person who may be appointed to sit, and 
shall be shhing for any such Judge (p). 

The Board may direct any application as to any charity 
within the jurisdiction of the County Court, to be taken 
before a Judge of the Court of Chancery in the first 
instance, and in the case of such direction the application 
cannot be entertained or proceeded with by the County 
Court (q). 


No Judge of any County Court shall, upon any proceed- Judge of 


ings under the Act, have jurisdiction to try or determine 


County 
Court not 


the title at law, or in equity, to any real or personal pro- ja a 
perty, or any term or interest therein, as between ee 


charity or the trustee thereof; and any person holding or 
claiming such real or personal property, term or interest 


(m) 16 & 17 Vict. o. 137, ». 34, (a) 7b. 8, 44. See Rule 18, post, p. 527. 
(0) First Report of Commissioners on County Courts, p. 5, 
(p) 16 & 17 Vict, c. 137,.s. 33, (q) 16. 3, 85. 


adversely to such charity, or to try or determine any 


question as to the existence or extent of any charge or 
trust (r). 

The Lord Chancellor may make such orders as he 
thinks fit, for regulating proceedings before the Judges of 
the County Courts, and for fixing and determining the 
fees to be taken, and subject to such orders, such Judges 
may regulate the proceedings before them, so as to render 
them as summary and inexpensive as conveniently may 
be (s). 

The rules at present in force are dated 6th March, 
1854. By these the Registrar of every County Court 
shall keep a book, to be called “ The Charitable Trusts 
Book,” in which all proceedings taken in'that Court in 
matters of Charitable Trusts shall be recorded in. the 
form annexed to the order, which is as follows (t):— 


Form of Record. 
. Ashley, Lady, charity of, in the matter of. 
o 1, 
On the day of , 185, an order (certificate, 


iG toe & tamiiadiot bene 
feo Tie oles pipe and the same has been nuni- 
or, a8 case may be ; according to the priority of 
production to the Registrar]. ; - j 
On the day of 185, asummons [or, other 
process, as the case may be] was issued and directed to be served 
by post [or, otherwise, as the case may be], on [state the parties], 
requiring him [her or them, as the case may be] to appear at this 
Court on the day of , 185 . 
At a Court holden on the day of ~* ,» 185 . 
appeared [state parties appearing, or, reasons for not appearing, 
and w they appeared by counsel or othérwise. If any 


The matter having been heard, the Court made the following 
order, [Here state the order, If any other ings, whether 
before or after the final order, are taken in the matter, they must 


(r) 16 & 17 Vict. c. 187, s. 41. 


) Th, 8. 45. 
(¢) Rule 1. " 
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be recorded in a similar manner in their proper places. It will 
not be necessary to set forth on the record any of the evidence, as 
that will appear on the Judge’s notes ; but any document pro- 
copy thereof, which the Judge requires to be filed, 
along with the other papers relating to the matter. | 
[When record of proceedings in any charity occupies more 
than one the record may be continued on the next blank 
page, and a reference should be made from such previous page to 

next page, and from such next page to such previous page. 

book in which the record is kept should be paged throughout, 
have an alphabetical index at the end. The names of the 


The forms contained in the schedule to the rules may 


- be varied by the Court, according to the circumstances 


of each case (w). 


The enactments, Secretary of State’s orders, practice, 


and forms in force and used in the County Courts shall, 
subject to the Orders, 6th March, 1854, be adopted with 
reference to proceedings in matters of Charitable Trusts, 
so far as the same are applicable, mutatis mutandis (2). 

The persons entitled to apply to the County Court, 
under the jurisdiction conferred by the Act, are the 
Attorney-General, all, or any one or more of the trustees 
or persons administering or claiming to administer, or 
interested in the charity which is the subject of the 
application, or any two or more inhabitants of any parish 
or place within which the charity is administered or 
applicable (y). This distinction, however, exists between 
applications by the Attorney-General and those by any 
of the persons before mentioned, that the former may 
apply to the Court at his discretion, but the latter 
require the sanction of the Charity Commissioners for 
the purpose. 

Before any application shall be made to any Judge of 
any County Court for the establishment or alteration of a 
scheme or the appointment or removal of any trustees or 


Persons 


who may 


apply. 


When 


notice to be 
published 
of applica- 


trustee, notice in writing of such intended application — 


(u) Rule 20, 


(z) Rule 21. 
(y) 16 & 17 Vict. c. 137, s, 43. 


fi 
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shall be given in such form and manner as the said Board 
shall have directed, and if. the order be that such notice 
be affixed to or near the door of the parish or district 
church, the incumbent and churchwardens of such parish 
or district are respectively required to allow such notice 
to be affixed and remain so affixed during such period 


" not less than 15 days, as the said Board shall have ordered, 


and in any case in which the order shall be that such 
notice shall be affixed to any place, evidence that the 
same has been so affixed shall be deemed and taken as 
primd facie evidence that it has remained affixed during 
the period prescribed by the Board (2). 

When any person has obtained the required order or 
certificate from the Charity Commissioners, and he is 
desirous of taking proceedings in the County Court, he 
shall produce such order or. certificate to the Registrar, 
who shall retain and file the same in numerical order in 
his office, and the party producing such order or certi- 
ficate shall be deemed the plaintiff in such proceedings ; 
and the person served with a summons under Order IV. 
shall be deemed the defendant (a). 

When the Attorney-General shall propose to take 
proceedings in the County Court, he shall cause to be 
delivered or transmitted to the Registrar a written state- 
ment showing the nature and object of the proposed 
proceedings, and the Registrar shall retain and file such 
statement in numerical order in his office, and the 
Attorney-General shall in such proceedings be deemed 
the plaintiff; and the person served with a summons 
under Order IV. shall be deemed the defendant (b). 

Upon the production of any order, certificate, or state- 
ment hereinbefore mentioned, the Registrar shall at the 
instance of the plaintiff prepare a summons thereon in 
the form set forth in the schedule annexed to the Orders, 
in which shall be ‘stated the substance of the order, cer- 
tificate, or statement, and he shall make as many copies 
thereof as there are parties required by the plaintiff, in 
writing, to be summoned, ‘and two additional copies, the 


(2) 16 & 17 Viet. ¢. 187,842. (a) Rule 2, (6) Rule 3, 
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ane to be filed in the Registrar's office, and the other to 
be transmitted to the Charity Commissioners (c). 


Summons. 


In the County Court of 


— an ‘ 


No, of Charity. 


__ [Name, description, and address of party to be summoned. | 
You are hereby summoned to appear at a County Court to be 
holden at on the day of ‘ 
185, at the hour of in the forenoon, upon the hearing 
of an application which has been made to the Court in the matter 
of the above charity, by which it is suggested [here state substance 
certificate, or statement]. And you are informed, 
pursuant to the requisition of this 
summons, the Court may proceed in the matter in your absence, 
and make such order as may appear just therein, And you are 
further informed, that if you do not obey ‘such order, you will be 
liable to be imprisoned by order of the Court. 


A. B., Registrar of the Court. 
day of Se 


holden at 


Dated this 


The Registrar, if required by the plaintiff, shall pre- 
pare a Notice to attend Proceedings in the form set forth 
in the said schedule to be served on any persons indi- 
eated by the plaintiff, in writing, besides those summoned 
under the last preceding order, and the said Registrar shall 
make as many copies thereof as there are persons to 
whom such notice is to be given, and two additional 
copies, one to be filed in his office, and the other to be 
transmitted to the Charity Commissioners (d). 


Notice to attend Proceedings. 


In the County Court of holden at 
(Seai.) 
In the matter of [title of charity], 
No. of Charity. 
(c) Rule 4. (d) Rule 5. 


* 
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Notice to 
attend pro- 
ceedings. 
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[N description, and address of party to whom notice is to 
be given. Take notice, that the hearing of an application in the 
matter the above Charity, by which it is suggested [here state 
substance of order, certificate, or statement], will take place on 
the day of » 185 , at the above, 
County Court, , 


The object of this notice is that if you are desirous of attending 
the said hearing, you are at liberty to do so, and you may be 
heard in b peppers of any objection you have to such proceedings in 
respect of the above charity. 


But if you do not attend at the hearing, you will not be subject , 


to any costs or penalty in respect of such non-attendance, 


A. B., Registrar of the Court. 
Dated the day of 185 


The Registrar shall forthwith transmit by prepaid post 
letter a copy of the summons to each of the parties 
required to appear; and a copy of the notice to attend 
proceedings to each of the persons indicated by the 
plaintiff, and such transmission shall be sufficient serviee, 
unless the Judge shall in any case otherwise direct (e). 


Where the plaintiff does not require any summons or * 


notice to attend proceedings to be issued, the Registrar 
shall prepare a notice of hearing, in the form set forth in 
the said ‘schedule, and two additional copies thereof, one 
to be filed in his office, and the other to be transmitted 
to the Charity Commissioners, and shall either deliver 
such notice’to the plaintiff, or cause it to be served on 
him by prépaid post letter, unleés the Judge shall in any 
case otherwise direct (f). ? 


Notice of Hearing. 


In the County Court of 
(Seal. ) ih 
In the matter of [title of charity 
No. of charity. 


[Name, description, and address of party to whom notice is to 
be given}, Take notice, that the hearing of the application in the 


» holden at 


(©) Rule 6.’ (f) Rule 7. 
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matter of the above charity is appointed to take place at this Court 
on the day of » 185. .* . 
A. B,, Registrar of the Court, 
Dated this day of 18 


* This should be at the earliest convenient sitting of the 
Court. 


In all cases it shall be competent for the Registrar, if Summons 
required by the plaintiff, to summon some persons, and pg By ew 
to serve others with either or both of the said notices, or ii-certain 
to serve a notice of hearing on the plaintiff, and a notice 
to attend proceedings on any other person (9). 

In all cases, it shall be competent for the Judge to Judge's 
direct in any case what persons, or additional persons, ?°¥*- 
shall be served with‘a summons or notice to attend 
proceedings or notice of hearing (i). 

A copy of the summons, notice to attend proceedings, Copy of 
notice to appear, together with a copy of the order made coat 
by the Court, shall in all cases be transmitted by the sent to 
Registrar forthwith after the hearing, by post or other- pve onag 
wise, as the Judge shall direct, to the office of the 
Commissioners (i). 

At the hearing, any person who has been summoned, Who may “ 
or has received notice to attend proceedings, or who is ,IRin" ° 
authoriséd to apply under sect. 48 of The Charitable 
Trusts Act, 1853, may appear, and shall be heard to 
oppose the application authorised by the order or cer- 

te of the Commissioners, or the statement of the 
Attorney-General, subject to the payment of such costs 
a8 the Judge shall direct (). 

The order or certificate of the Commissioners, or Effect of 
statement of the Attorney-General, a8 to the amount of ps mee 
the annual income, shall be conclusive on the Court, and order or 
the other statements contained in the certificate or order pop nag 
of the Commissioners, or the statement of the Attorney. n7-Gene- 


General shall, unless disputed, be taken as true (b. ment. 
Upon the requisition of the Charity Commissioners, a Judge's 


Rule 8. (A) Rule.9. 


(i) Rule 19, 
Rule 17. ty) ma ve 
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eopy of the Judge's note of the evidence taken at the 
hearing, or such part thereof as may be required by the 
Commissioners, shall be transmitted under the seal of 
the Court by the Judge to them at their office by post or 
otherwise (m). : 

Upon the requisition of the Attorney-General in pro- 

. ceedings instituted by him, a copy of the Judge's note of 
the evidence taken at the hearing, or such part thereof 
as may be required by the Attorney-General, shall be 
transmitted under the seal of the Court to him by post 
or otherwise (n). 

The Registrar of the County Court is required to 
transmit a copy of the order or direction of such Court 
to the office in London of the Registrar of County Court 
Judgments to be there enrolled (0). 

No order of Whenever any order or decision is made by,any County 

cy Court for the appointment or removal of any trustee of 

= any charity, or approving of any scheme for, regulating 

valid, un- Or directing the administration of any charity, or the 

ate estate funds, property, or income thereof, a copy of every 

the Board. such order or decision shall immediately, upon the 
making thereof, be delivered or transmitted by the Regis- 
trar of the County Court, with all the requisite particulars, 
to the Board, for the purpose of being considered by them, 
and no such order or decision shall be valid or effectual 
until the same shall have been approved by the Board, 
sueh approval to be testified by a certificate in writing 
signed by the secretary of the Board, and no such 
approval shall issue from the said Board until one 
calendar month shall have elapsed after the receipt by 
the Board of such copy and particulai's (p). 


Order for the- Removal or Appointment of a Trustee, or 
Removal and ‘Appointment of a Trustee ; vesting the 
estates of a Charity in a Trustee; and approving 4 
Scheme. 

In the County Court of holden at 


(m) Rule 10. (n) Rule 11. 
(0) 16 & 17 Viet. o, 137, s, 32. 


(p) 16 & 17 Vict. ¢. 137, = 36. 
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Soe eter of te of sity } 


to [here state the substance of the application autho- 
order: or certificate ; but i scheme. 
tefer to it as “a certain maphand or age — 


Upon the application of [name, description, aati’ sdaron of 
spt 


It is ordered that (name, description and address, one of [or, 
the trusto] tho trustoce ofthe above charity be nomevad, for t 
and address) be appointed a trustee of the 
said »] [or, that (name, description, and address) one of the 
trustees, (or, the trusted) of the said charity be removed, and that 
and address) be appointed a trustee instead of’ 


the order or 


whom the said : And it is further 


os le hereunto annexed 
administration of i 
and established, a 7 


Given under the seal of the Court this day of, 185 . 
By the Court. 
Schedule referred to in the aoe ‘eclaaboaeas 
[Here insert scheme approved of. | 
This is the schedule referred to in the above order. 
ae [Clerk’s signature], 
‘#* Where the application to the Court does not embrace all the 


subjects of the above form, such be ; 
applicable to the exigency of the pl — ates 


In case any such order or decision as last aforesaid of Case may 


any County Court shall not be approved of by’ the ty 
Board, the Board may remit the same for reconsideration for recon- 
and decision by such County Court, with such Sentashs oan 


or transfer 


> find recommendations thereon (if any) as shall seem fit hs 


and expedie wd to such Board; or in discretion of the 

may order that the subject-matter to which such 
-ophabver pay relates with such order or, decision an 
je submitted to the consideration and decision of a J udge 
the Court of Chancery, and in such last-mentioned case 


no further proceedings shall be had or taken, in the | 


> : ua 


Appeal. 


subject matter thereof, to a Judge of the Court of Chan- 
cery, and in the case of such reference the matter is to be 
decided by such Judge (q). 
cae & any orders to be made by the Lord Chan- 
cellor and to the other provisions of the Act, all pro- 
ceedings to be taken in any County Court by virtue of 
the jurisdiction conferred on such Court by the Act, 
shall be subject to the same rules and regulations and 
have the same effect, and be registered, enforced, and 
executed in the same manner as the other proceedings, 
orders, judgments, and directions of the same Court 
under its ordinary jurisdiction ; and any County Court, 
with the consent of the Board, may rescind or vary any 
order which shall have been previously made by such 
Court, without prejudice to any act or matter in the 
mean time done under such order, and for executing and 
putting im force any order to be made by any County 
Court under the Act, every Judge of any such Court 
may have and exereise all such powers as by the Act 9 & 
10 Vict. ¢. 95, are given for enforcing the payment of any 
debts, damages, or costs under the said Act (r). ve 
Where any person authorised to make any application 
under the Act (othgy than the Attorney-General acting 
ex officio), or any other persop who may have been vg 
party to any proceeding upon any application under = 
Act, is aggrieved by or dissatisfied with any order made by 
any County Court upon any such application or any pro- 
ceeding thereon, he may within one calendar month pe 
‘the making of such order, give notice in writing to the sai 
Court, and also to the said Board, that he is desirous to 
appeal against the same; and if the said Board think it 
reasonable and proper that such appeal should be se 
tained, and give a certificate to that effect, such County 


@) 169 Viok «191,697. ~ ——%) 108 1Viet. «197, « 38 


4 


THE APPEAL. 


‘Court shall suspend any proceedings upon the order 
appealed against during such time as the circumstances 
"May require (s). 

Where any person is desirous of appealing against an 
order made by the Court in any matter of 4 charity, he 
shall within one calendar month after making such order 
give notice in writing, stating the grounds of such in- 
tended appeal to the Court; and such notice may be 


served by post or otherwise on the Registrar of the said 
Court at his office (2). 


Notice of Appeal. 
In the matter of [name charity], 


I (mame, description, and address of the appellant] do hereby 
give notice, that I am aggrieved by [or, dissatisfied with] a certain 
order made by the County Court of » holden at i 
and dated the day of » and that I intend 
to appeal against the same, and the grounds of appeal are that 
[here state grounds]. 


Signed [appellant’s name. | 
To the Registrar of the County Court of holden at 
Dated this day of , 18 


The Board, if they so think fit 


two sufficient sureties, to be approved by the Registrar 
of the County Court, to the Treasurer of the said Court, 
or such other person as the Board may see fit, in such 
sum as to the said Board shall seem reasonable to pay 
such costs of the proceedings on the appeal as shall be 
ordered to be paid by such appellant, and also (if the said 
Board so think fit) to indemnify the charity against the 
costs and expenses of or attending such appeal (u). 


The bond to be executed under this provision is exempt 
from stamp duty (x). 
16 & 17 Viet. ©. 137, ». 39. : 
) 16 & 17 Vict, «. 137, « 39. (x) 16, roe 
uu 2 
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» May require the person Bond to be 
giving any such notice of appeal to become bound with 8*" 
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Notice of Sureties. 
In the County Court of , holden at 


In the matter of [title of charity}. Hi 
Take. notice that the sureties whom I propose as my sureties on 
the appeal in the above matter are [here state the full names and 
additions of the sureties, whether housekeepers or freeholders, and 
their residences for the last six months, therein mentioning the 
county or city, places, streets, and numbers, if any]. 


4 


Form of Bond. 


these presents that we |names, descriptions, 
names, descriptions, and Perel: are jointly 
to [name, description, and address of abligee] 
in £ of good and lawful money of Great Britain, to 
be paid to the ane Tee nel eee ee: 
executors, administrators, or assigns. For which payment to be 
made, we bind ourselves and each [and every] of us, in the whole, 
our, and each of our heirs, executors, and administrators, jointly 
, 
several, these presents. 
ar or hoo seals, and dated this day of 
one thousand eight hundred and ; 


18 
Whereas ‘an order dated the ; day of. , 
was male in the matter of [name] charity by the County Court of 
holden at ..« And [name, Shi - 
address pellant] states himself to be aggrieved by |or, dis- 
saaed wi the ee order, and has given notice of appeal 
pursuant to the Charitable Trusts Act, 1853, and the practice of 
the Court, And whereas the. Charity Commissioners of — 
and Wales have required that the said [appellant] should, together 
with two sufficient sureties, become bound to _— whom = 
direct to be obligee] in the sum o' j 
ene iene adhedtont on the appeal as shall be ordered 


said [name of the obligee}, his executors, administrators, or assigns, 
the costs uf the said appeal, as the said Court of Appeal shall order, 
then this obligation shall be void, otherwise to remain in full force 
and virtue. A. B. (1.8) 
a ; C. D. gs.) 
E. F. (1.8.) 
T approve of this bond, (1.8,) J. K. 


Signed, sealed, and delivered by the above bounden in the 
presence of : 


Where any order allowing an appeal has been made as Proceed: 
aforesaid, the appellant shall within three calendar po te 


months, present a petition to the Court of Chancery, 
setting forth the order appealed against, and the order 
allowing such appeal, and praying such relief as the case 
may require ; and upon the hearing of such petition the 
Court may confirm, vary, or reverse, the order appealed 
against, or may remit such order to the County Court by 
which the same was made, with or without any declaration 
or directions of the Court of Chancery in relation thereto, 
or may proceed in relation to the charity to which such 
order relates as in the case of an application under the 
Act to a Judge of the Court of Chancery at Chambers, 


' and any Judge of such Court sitting at, Chambers or in 


open Court may make or give any such orders or direc- 
tions in relation to the matter of such order as he may 
see fit, or the Court may make such other order in relation 
to the matter of such order of any such appeal as to the 
Court may seem just, and as might be made in the case of 
"@.suit regularly instituted, or a petition, as thie case may 
require. In case the appellant do not within such three 
calendar months present such petition of appeal, the 


‘ order against which such appeal was allowed, shall be: 


said appellant [if required by the Commissioners, 
wad ces abana te poor, against the costs and expenses of 


the above-named [names, descriptions, and ad- 

Pee yen at the request of the said [name of appellant}, 

have agreed to enter into the above-written obligation for the 

purpose aforesaid, and the “security intended to be given has been 
of : 

ee 2 cope bs gee © eat, Bes the shes 

bounden [names], and any or either of them, shall pay unto the 


final. If any costs adjudged on any such appeal to be Bond to 
paid by the appellant be not paid, the bond may be put in eel 
suit, and the money tobe recovered on every such bond te put in 
shall be applied to indemnify the charity, estate, or the” 
person damnified or otherwise in such manner as the 

justice of the case may require, and the appellate Court 

shall think fit (y). e8 


(y) 17 & 18 Viet. ©. 137, 40. 
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Prooeed- The Attorney-General’s power to proceed ex officio, 
Borer continues in the same manner as if the Act had not been 
al. passed, and he may, without the sanction of the ity 
commissioners, make application to the County Court in 
such matters. On making such application must 
a lodge with the Registrar a statement similar to the Com- 

.. missioner's certificate or order (z). On the production of 

: this statement, the Registrar will take the same steps for 
| the purpose of bringing the cause to a hearing as on the 
. application of a private person(a). At the hearing, the 
g same proceedings as in other cases take place. The Judge 
| having heard the application, pronounces his judgment 
) and makes his order (b). 

. The Attorney-General (acting ew officio) may, at any 
a time within three calendar months after the making of 
a any order by a County Court under the Act, lodge and 
| commence and prosecute an appeal against such order 
3 without giving any such notice, or giving a bond; and 
a - every such appeal shall thereupon be allowed by the order 

; of the County Court, and shall have such other effect as 

any other appeal under the Act (c), 
The subsequent proceedings on the appeal are the same 
7” | as in other cases (d). 

Rules as to. Where the annual income of the charity exceeds 101. 
the Court fees shall be payable as in cases within the or- 
q dinary jurisdiction of the Court, without prejudice to the 
ae privilege of the Attorney-General as to costs, and the 
charitable funds may be made liable to the payment 

thereof, at the discretion of the Judge (¢). 

Where the annual income of the charity does not exceed 
the sum of 10/. no fees of Court shall be payable out of 
the funds of the charity ; nor shall any fees be paid by 
any party to the proceeding, unless the Judge. shall, in his 
discretion, order any of the parties to the proceeding 
, before him to pay such fees of Court as he shall think fit, 


Rule 3, ane, p. 524, (a) Rule 4, ante, p. 524. 
b) lst a County Courts, p. 17. 
B uavia aca’ 

Ante, p. 638. (e) Rule 13. 
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without prejudice to the privilege of the Attorney-General 
as to costs (/). F 
Where more than one charity is joined in one applica- 
tion, one set of Court fees only shall be payable, suelt fees 
to be calculated on the aggregate amount of the incomes 
of the charities so joining (9). 
Where Court fees are payable, they shall be calculated ‘ 
according to the scale of fees applicable to proceedings 
for the recovery of tenements under the 9th and 10th 
Viet. cap. 95, sect. 122, the annual income of the charity, 
like the annual rent of the tenement, being treated as the 
basis of calculation (h). 
The secretary for the time being of the Board by virtue Secretary 
trea- 


of his appointment, is the treasurer of public charities, who pa of 
for the purposes of holding, conveying, and transmitting charities. 
real property, including leaseholds for lives or years, is a 
corporation sole by the name of “The treasurer of pub- 

lie charities ” (i). 

The Lord Chancellor may from time to time by writing Oficial 
under his hand appoint any persons to be, jointly with the pine 
secretary for the time being of the said Board, the official funda 
trustees of charitable funds, and remove any such trus- 
tees, and every such appointment or removal shall be pub- 
lished in the London Gazette ()). 

_ Where any land, or any term or estate therein, holden Land 
upon trust for any charity, shall be vested in any persons pg 
other than the persons acting in the administration and for a 
application of the rents ; or where there shall be no trus- poo ® 
tees thereof, or the trustees or any of them shall be un- arg 


willing to act, or it shall be uncertain in whom such land, Chancery 
term, or estate shall be vested, or all, or any of the per- for of 

2 udge may 
sonsin whom the same shall be vested cannot be found, be vested 
or shall be under age, lunatic, or of unsound mind (whe. @ 
ther found such by inquisition or not), ér otherwise inca- 


surer, 
pable of acting, or shall be out of the jurisdiction, or not 


Rule 14. (g) Rule 15. 
Rule 16. The 122 section of the Act 9 & 10 Vict. c. 122, is repealed 
: ih, hy Vict. c. 108, 8.3; see as. 50, 52 of the latter Act, and Rule 
as 
16 


(7) 18 & 19 Viet. o. 124, s, 17. 


fees, 
& 17 Vict. ¢. 137, 8 47. 
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amenable to the process of the Court of Chancery, or 
where by reason of the reduced number of trastees or 
other causes, a valid appointment of new trustees cannot 
be made, or where by reason of the expenses incident to 
the appointment of new trustees, and the conveyance, or 
assignment of sueh land, term, or estate, to such new 
trustees, it shall appear to any Judge of the Court of 
Chancery, or to any Judge of any Court having jurisdic. 
tion with respect to such charity under the act, desirable 
so to do, such Court or Judge may order that such land, 
term or estate be vested in such treasurer, and there- 
upon the same’ shall vest in such treasurer, and his suc- 
cessors, for all the estate and interest holden in trust for 
the charity as aforesaid, without any conveyance or assur- 

Provisoas ance thereof; but no such vesting order, as aforesaid, 

wo corpora shall be made in respect of any land, or term or estate 

pct as aforesaid, holden in trust as aforesaid, vested in a cor- 
poration, without consent of the corporation, and no such 
vesting order shall take effect in respect of any copyhold 
land, without the consent of the lord of the manor; and 
the Court of Chancery, or such Judge, may direct such 
periodical, or other payment as such*Court or Judge may 
think fit to be made to the lord of the manor in compen- 
sation for fines or other profits which would have become 
due upon death or admittance of tenants (k). 


Order under section 48. 
In the Cotety Court of » holden at 


) 
In the matter of {title of charity], 
No. of charity, 


Upon the application of [name, description, and address of appli- 
cant] to [here state the su of the application authorised by 
the order or certificate] and upon hearing the matter of such appli- 
cation 


It is ordered that the [here describe the estates of the charity 
as described or indicated in the order or certificate] holden in trust 
for the above-mentioned charity do vest in ‘Tho treasurer of 
\public charities,” and his successors in trust, for the said charity. 


(&) 16 & 17 Viet. ©. 137, s. 43. 


[(Where any periodical or’ other payment is directed with respect 
to any copyhold land, add as to a periodical payment the following 
clause) ; And it is further ordered, with the consent of the (name, 
description and address of the lord of the manor wherein the 
estates are situated), that the sum of £ be paid by (name, 
description, and address of person ordered to pay) to the said lord 
of the manor of — ; on the day of next, 
and on the same day in each succeeding year (as the case may be) 
in compensation for fines or other profits which would have become 
due upon the death or admittance of the tenants of such land, 
being part of the said manor holden upon trust for the said charity. | 


Given under the seal of the Court, this day of 
... 


By the Court. 
A.B., Registrar of the Court, 


Any Court or Judge by whom respectively any such Orders 


vesting order may have been made, or any other Court or po hl 
. . . ar . p “ 
Judge having jurisdiction in the matter, may from time to vesting 


time order that all or any part of the land, term or ay ha 


estate, which shall for the time being be vested in the said trustees of 


treasurer by virtue of any such vesting order shall be asia 


devested, and that the same shall be vested in the acting 
trustees or trustee for the time being of the charity 
without any conveyance or assurance (I). 

The secretary for the time being of the said Board, Transfer of 
and such other public officer or officers as the Lord 
Chancellor shall appoint, shall be official trustees of oficial 
charitable funds, and where trustees or other persons, eacvecs 
having in their names or in the name of any deceased 
person of whom they are representatives, in the books of 
the Bank of England, or of the East India or South . 
Sea Company, or of any other public company, any 
annuities, stock, or shares, or holding any government or 
Parliamentary or other securities in trust for any charity, 
shall be desirous to transfer or deposit the same to or 
with the said official trustees in trust for such charity, or 
Where any person shall be desirous of transferring or 
depositing as aforesaid any annuities, stocks, shares, or 


(4) 16 & 17 Viet, ©. 187, 8. 49, 
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seourities for discharging any legacy or charge given or 
made to or for the benefit of any charity, or where it shall 
appear to the Court of Chancery, or to any Judge of 
such Court or any County Court having jurisdiction under 
the Act, that any annuities,, stock, shares, or securities 
held in trust for any charity, ought for the purpose of 
security or convenient administration, to be transferred 
or deposited as aforesaid, such Court or Judge may order 
the transfer or deposit of such annuities, stock, shares, or 
securities to or with such official trustees (m). 


Order wnder section 51. 


In the County Court of — 
(Seal. ) 
In the matter of [title of charity }. 
No, of charity, 
Upon the application of (name, description, and address of 


applicant] to [here state the su of the application authorised 
Serise ele oe sodenta, cad, eyes hearing, the matter of the 


descriptions, and addresses] [where 
es, insert “*The executors (or 


holden at 


said application : 
It is ordered, that [ 
they aré personal ; 
; of (name, description, and address) deceased”| do 
, ‘ Bank 3. per Centum Annuities or 
5s. per Centum Annuities, or, Bank 


: “do deposit. the following 
is to say, No. 1806 for 5001, No. 772 for 50/., do. or any other 
Exchequer Bills,for which the same may be exchanged (as the case 
may be) with (names of official trustees). | ‘ 
Given under the seal of the Court this 
8. 


day of 


By the Court. 
As B,, Registrar of the Court. 


(m) 16 & 17 Vict. o, 187, s. 51. 


. 


- , Gaal) 
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for Payment of Money by any Trustee of any. 
Charity, or any Person holding Money belgnging to 
In the County Court of . holden at 
_ In the matter of [title of charity). © 
‘No of charity, 


Upon the, application of [name, doscription, and address of. 

j] to [here state the substance of the application authorised 

~ ape or certificate], and upon hearing the matter of the 
said application : ; 

It is ordered that [name, description, and address] do, on or be- 
forethe . day of | » 18 , pay the sum 
of £ (with interest thereon (if any) | to [state party or 
account]. 


Given under the seal of the Court, this day of 
1. 
By the Court. 


A. B,, Registrar of the Court. 


Any Court or Judge having jurisdiction to order the Transfer of 


transfer of stock in the public funds, or stock or shares of 


any public company, to the official trustees of charitable official 


fands, shall have power also to autHorise such trustees to 
call fora transfer of and to transfer such stock or shares, 
and may also order’ the payment to the same trustees of 
apy principal monies of any charity under the same 

um in which the transfer of. stock to them 
may now be ordered (n). ' 


No transfer of any stock, shes, or securities shall be Transfer 
made to the official trustees of charitable funds, ‘nor shall “4 P*Y- 
“ay money other than the dividends or interest of any by official 


syeh stock, shares, or securities as aforesaid, be paid to 

t account, except in pursuance of an order of the 
Gourt of Chancery or of some Judge thereof, or of a 
County Court or of the Board, and no transfer of any 
‘eh stock, shares, or securities shall be made by the 
official trustees, except under the order of such Court or 
Judge or under the order of the Board signed by two 


(n) 18 & 19 Vict, c. 124, s. 12. 
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Commissioners or authenticated in such manner as the 
Lord Chancellor from time to time by any order under 
his hand direct, and no transfer to or by the official 
trustees shall be permitted by the Governor and Company 
of the Bank of England or any other company contrary 
to this provision (0). 

Copies of all orders made by any Court or Judge for 
any transfer, deposit, or payment of stock, shares, 
securities, or monies to or by the official trustees of 
charitable funds shall be forthwith transmitted to the 
Board by the parties obtaining such orders (p). 

‘ 


CHAPTER V. 


Of Proceedings in the Cownty Court under the Acts relating 
to Friendly Societies, Industrial and Provident So- 
cieties, and Literary and Scientific Institutions. 


Friendly Sosieties. 

The stat. 18 & 19 Vict. c. 63, s. 41, enacts, that in all 
Friendly Societies established under that Act, or any of 
tue repealed Acts (a), all applications for the removal of 
any trustee, or for any other relief, order, or direction, or 
for the settlement of disputes that may arise or may have 
atisen in any Society, the rules of which do not prescribe 
any other mode of settling such disputes, or to enforce 
the decision of any arbitrators, or to hear or determine 
any dispute if no arbitrator shall have been appointed, or 
if no dgbision shall be made by the said arbitrators 
within forty days after application has been made by the 

‘ member or person ¢laiming through or under a member 
or under .the rules of the Society, shall be made to the 
County Court of the district within which the usual or 


(0) 18 & 19 Vict. 0. 124, s. 25 (p) 1b. s. 26. 


(a) See first schedule to Act 18 & 19 Vict. o 63. 


THE JURISDICTION. 

place of business of the society shall be situate, 
h Court shall, upon the application of any person 
rested in the matter, entertain such application (b), 
give such relief and make such orders and directions 
relation to the matter of such application as thereinafter 
mentioned, or as may now be given or made by the Court 
of Chancery in respect either of its ordinary or its special 
or statutory jurisdiction ; and the decision of such County 
Gout upon and in relation to such application as afore- 

aid, shall not be subject to any appeal. 
The 18 & 19 Vict. c. 63, s. 1, repeals several Acts 
in the first schedule thereto, and amongst 


2 - others the-10 Geo. 4, c. 57, but the 2nd section provides 
i 
“Ae 


pt - that, notwithstanding such repeal, every Friendly Society 
then subsisting which theretofore had been formed and 
bie ished under the said Acts or any of them, shall still 
4 _ eontinue to be a subsisting society, unless and until such 
_ Meviety shall be dissolved or united- with some other 

+, moiety, as mentioned in the Act 18 & 19 Vict. c. 63. 
A Friendly Society enrolled its rules in 1832 under the 
stat. 10 Geo. 4, c. 57, and shortly afterwards framed new 
"miles, which were never enrolled or certified. In an 
_ wtion in the County Court by a member against the 
‘Stewards for sick-pay, it was held, that the society was a 
ing society under the original rules by virtue of 
18 & 19 Vict. c. 68, s. 2, and, consequently, that the 
mty Court had jurisdiction under the 41st section of 

Act (c). 

Tn the case of any Friendly Society established for any 
the purposes mentioned in section 9 (d) of the Act 18 
119 Vict. c. 63, or for any purpose which is not illegal, 
written or printed rules, whose rules have not 


Loa 


a 


@ Form of Summons, 548. 
) Re Meredith & Whittingham’ Scott, N. 8. 216. 

‘The objects are :~ First. For insuring a sum of money to be paid on 
@ bir of a mémber’s child, or on the death of a member, or for the 
eral expenses of the wife or child of a member. Second. For the relief 
oe of the members, their husbands, wives, children, brothers 
or nieces, in old age, sickness, or widowhood; or the 
of members or nominees of members of any Third. For 
which shall be authorised by one of the saincipal Secretaries 


by 
48 a purpose to which the Act ought to be extended. 


Determina- 
a 


= 


‘etal ty tan Saeifcleen, plovited ‘copy of mach 


rulés shall have been deposited with the Registrar, ¢very 
dispute between any member or members of such society 
and the trustees, treasurer, or other officer, or the com. 


but this shall not be construed to confer on any such 
society whose rules shall not have been certified by the 
Registrar, or any of the members or officers of such 
sotiety, any of the powers, exemptions, or facilities of the 
Act, save and éxcept as in and by the 44th section is 
expressly provided (¢). 

Upon an application for a prohibition it was held, that 
the County Court has not jurisdiction where the rules of 
a society which had not been certified were deposited with 
the Registrar after the dispute arose, but before the 
plaint was entered in the County Court (f). 

Every dispute between any member or members of any 
society established under the Act 18 & 19 Vict. c. 63, or 
any of the Acts thereby repealed (g), or any person claim- 
tab Cited ob walhee & Gatthinde wale the rules of 
such society, and the trustee, , or other officer or 
the committee thereof, shall be decided ‘in manner directed 
by the rules: of such society, and the decision so made 
shall be binding and conclusive on all parties, without 
appeal, provided that where the rules of any society 
established under any of the Acts thereby repealed shall 
have directed disputes to be referred to Justices, such 
disputes shall, after the Ist day of August, 1855, be 
referred to and decided by the County Court, as men- 
tidned in the 41st section of the Act (h). 


i pigegte LS a 44. 
Smith & Pree, 8 Sur. N.S. 387. 
the. Act 


yo gt Ton . Act, 
Se rt ade 
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such treasurer or other officer, whether ap- 


ted before or after the 23rd July, 1855, at such times 
by the rules of such Society, he should render an 
mt of all monies received or paid on account of the 

, or upon being required so to do by the trustee 
trustees of such Society, or by a majority of the 
of management, or by a majority of the 
present at a meeting of the Society, within 


seven days after such requisition shall render to the 


or trustees of the Society, or to the said com- 
o- of management, or to the members of such society 


_ sha meeting of the Society, a just and true account of all 


_ monies received and paid by him since he last rendered 


x - the like account, and of the balance then remaining in 
a ‘Bis hands, and of all bonds or securities of such society, 


which account the said trustee or trustees or committee 
of management shall cause to be audited by e fit and 
Sis perton or persons by them t5 be. igted, and 
ie, treasurer, if thereunto, required, ujjon the said 
_ @ecount being audited, shall forthwith hand over to the 


mM aid trustee or trustees the balance which on such audit 


| ahall appear to be due from him, and shall also, if re- 
_ quired, hand over to such trustee or trustees all securities 


' m and effects, books, papers, and property of the said 


 ‘@eiety in his hands or custody, and if he fail to do so 
_ ‘the trustee or trustees of the said society may sue upon 


‘e co bond which is required by the 21st section (i); or 


istrict, or in any of the Superior Courts.of Common 

» or in any other Court having jurisdiction, for the 
appearing to have been due from him upon the 
@ecount last rendered by him, and for all the monies 


4 _ fince received by him on account of the said society, and 


the securities and effects, books, papers, and pro- 
perty, in his hands or custody, leaving him to set-off in 
@uch action the sums, if any, which he may have since 
paid on account of the said society; and in such action 
the said trustee or trustees shall be entitled to recover 


(®) The form of the bor is given in the third schedule of the Act. 


Treasurer 
to account, 


ings in 
County 
Court. 


their full costs of suit to be taxed as between attorney 


Diwolution ‘The members of any society formed and established 
either before or after the 23rd July, 1855, at some meet- 

ing thereof to be specially called in that behalf, may 
dissolve or determine the same by consent, subject to 

certain provisions and regulations contained in the Act 

18 & 19 Vict. c, 63,8. 22. It is provided that it shall not 

be lawful in any society to direct a division or appropriation 

of any part of the stock thereof, except for the purpose of 
carrying into effect the general interests and objects de- 


clared in the rules as originally certified, unless the claim. 


of every member is first duly satisfied, or adequate pro- 
vision be made for satisfying such claims; and in case 
any member of such Society shall be dissatisfied with such 
provision, he may apply to the Judge of the County Court 
of the district within which the usual place of business of 
the society is situated, for relief or other order, and the 
said Judge shall have the same powers to entertain such 
application and to make such order or direction in relation 
thereto, as he may think the justice of the case may 
require, as by the 41st section is enacted in régard to 
the settlement of disputes ((). 

Tn all cases where the order of such County Court 
shall be for the payment of money, the same may be 
enforced in the same manner as the ordinary judgments of 
such Court are enforced ; but where the order of the said 
Court shall be for the doing of some act not being for the 
payment of money, the Judge of such County Court in 
his said order may order the party todo such act, or that 
in default of his doing it, he shall pay a certain sum of 
money (m) ; and in case he refuse or neglect to do the act 
required, upon demand in that behalf, the sum of money 
or penalty in the’ said order may then be recovered in the 
same manner as a judgment for debt or damages in such 
Court ; and it shall not be lawful to remove the same by 


4) 18 & 19 Vict. ©. 63, 8. 13. See ante, p. 540. 


18 & 19 Vict. o, 63, 5. 22. 
m) See form of order, post, p. 550. 


ee fi or other writ or process to any Superior Court 
‘of Record (n). 

~ The Lord Chancellor, however, may make such rules 

regulating the proceedings by and before the Judges 

County Courts under the Act as he may think fit, 

“and subject to such orders such Judges may regilate 

‘the proceedings before them, so as to render them as 


Industrial and Provident Societies. 


a, the “ Industrial and Provident Societies Act, 1852,” Disputes to 
itis required that the rules of any such society shall % led 
Ws le (amongst other things) for referring to arbitration tion. 
ihe | disputes which may arise between any member of the 
society and the trustees, treasurer, manager, committee, 
a or officers of the same, or any of them ( p). 
_ Hfeither of the parties to any arbitration which shall take Awards of 
"Place under the Industrial and Provident Societies Act, Stitrwtors 
1862, for the settlement of a dispute, shall refuse or neglect forced by 
‘t tocomply with or conform to the decision of the arbitrators, Coun 
; or the major part of them, then in case the sum or value — - 
in dispute shall not exceed the limit fixed by law for the is wi 
time being for any debt or damages claimable in the County eae 
Court in England, the Judge of the County Court(q) within 
‘Whose jurisdiction the society shall be established, or shall 
_ tarry on business for the time being, upon proof adduced 


‘ + efore him to his satisfaction of an award having been made 


‘2 by the arbitrators according to the rules of the society, may 


_ eause the award to be entered asa judgment in that Court, 


"ahd such award shall thereupon take effect and be en- 
4 heen in the same manner to all intents and purposes 
‘#4 judgment of such Court, in a cause between the same 
Persons as shall be parties to the said reference, except 


18 & 19 Vict. c. 63, a. 42. 
18 & 19 Vict. c. 68,8, 48. Orders were made by the Lord Chan- 
under this section, but they are now repealed by the first rule, 
1856. (p) 15 & 16 Vict. o. 31, s, 2, pl. 12, 
The words “ County Court” occurring in the above Act ply only 
Courts established or holden under the Act 9 & 10 Vict. c. 95. 
5 & 16 Vict. o. 31, 5, 13. 
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that the same shall be final and without appeal. When 


the sum or value in dispute exceeds the limit claimable in 
the County Court, then the award is to be made a rule of 
the Superior Courts (r). 

All the provisions of the Act 18 & 19 Vict. c. 63, shall 
apply to all societies constituted under the Industrial 
and Provident Societies Act, 1852, in the same manner 
as the laws in force relating to Friendly Societies at the 
date of the passing of the said Industrial and Provident 
Societies Act, 1852, are by the said last-mentioned Act 
52. directed to apply to societies constituted thereunder (s), 

By 15 & 16 Vict. c. 31, s. 8, all the provisions of the laws 
relating to Friendly Societies shall apply to every society 
to be constituted under that Act, and to every officer and 

-member of such society, and to every proceeding under 
that Act, except so far as any such provision may be 
expressly varied by that Act, or by any rule expressly 
authorised to be made by that Act, and also except so far 
as the Registrar of Friendly Societies, from time to time, 
by writing under his hand to be indorsed on the rules of 


Fy 


fee 


HAG 


LITERARY AND SCIENTIFIC INSTITUTIONS. 


The time fixed by the 17 & 18 Vict. c. 25, s. 2, for the 
“app mt of such officers is extended in the case of 
societies constituted on the 7th of July, 1856, for 
such officers were. not then appointed, to one 
jar month after that time, and in the case of any 
pociety to be constituted after that time, to one calendar 
month after the date of the certificate» registration of 
puch society (zx). F . 
Any appointment before tl 


- 


the 17 & 18 Vict. c. 25, Bhall be taken to have been duly 
made under the 2nd section thereof (y). 


bi 
0 


UW) 
7Ue 


Literary and Scientific Institutions. 


_ The Literary and Scientific Institutions Act, 1854, 
_ eontains the following clause, 17 & 18 Vict. c. 112, s. 29. 


Any number not less than three-fifths of the members Provision 


of any institution may determine that it shall be dissolved, oe 
and thereupon it shall be dissolved forthwith, or at the of itite. 


time then agreed upon, and all necessary ste pe 
’ ps shall be 
_ taken for the disposal and settlement of the property of on -_ 


any such society, shall certify that any such provision is 
not applicable to such society, and no such society shall 
be considered to be within the provisions of the Act.7 & 
8 Vict. c. 110. 


After the 16th of June, 1854, no suit or proceeding affairs, 


shall be prosecuted against the trustees of any society 
registered under the Industrial and Provident Societies 
Act, 1852, but the same are to be carried on in the name 
of one of the two officers of any such society to be 
appointed for that purpose (t). 

Officers are directed to be appointed to sue and be 
sued on behalf of the society, and their names and 
descriptions are to be returned to the Registrar of 
Friendly Societies, and the officers so appointed may be 
removed (wu). é 


r) 15 & 16 Vict, c. 31, 0. 5. (8) 18 & 19 Vict. o. 63, s, 48. 
¥ 17 & 18 Vict, c, 25,8. 1. This Act applies to all societies which on 
Ith July, 1856, were, or thereafter might be, constituted under it. 


«1, 
2. See 19 & 20 Vict. o, 40, s. 4. 


“use the institution, its claims and liabilities, according to the 
_ Mules of the said institution applicable thereto, if any, and 
if not then as the governing body shall find expedient ; 
. — tagaeyy that in the event of any dispute arising among - 
va said governing body or the members of the ifstitu- 
__ fion, the adjustment of its affairs shall be referred to the | 
Ome } of the County Court of the district in which the. 
Principal building of the institution shall be situated, and 
4 he shall make such order or orders in the matter as he 
ae shall deem requisite, or if he find it necessary shall 
a : tn that ——e. shall be taken in the Court 
a cery for the adjustment of th i 
e esa ij the affairs of the 


(@) 19 & 20 Vict. c. 40, s, 2. (y) 19 & 20 Vict. . 40, «. 3. 


nn2 
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hen die. If upon the dissolution of any institution there shall 
member to remain, after the satisfaction of all its debts and liabilities, 


prot 


any property whatsoever, the same shall not be paid to or 
distributed among the members of the said institution or 


‘any of them, but shall be given to some other institution 


to be determined by the members at the time of the 
dissolution, or in default thereof by the Judge of the 
County Court’ aforesaid; provided, however, that this 
clause shall not apply to any-institution which shall have 
been founded or established by the contributions of 
shareholders in the nature of a joint-stock company (2). 


Suiesion In any institution the governing body, if not otherwise 
aes to legally empowered to-do so, may at any meeting specially 
beenforeed. convened according to its regulations make any bye-law 


for the better governance of the institution, its members 
or officers, and for the furtherance of its purpose and 
object, and may impose a reasonable pecuniary penalty 
for the breach thereof, which penalty when accrued may 
be recovered in any local Court of the district wherein 
the defendant shall inhabit, or the institution shall be 
situated, as the governing body thereof shall deem expe- 


dient; provided always, that no pecuniary penalty im- ° 


posed by any bye-law for the breach thereof shall be 
recoverable unless the bye-law shall have been confirmed 
by the votes of three-fifths of the members present at 
a meeting specially. convened for the purpose (a). 

In proceedings in the County Courts under 15 & 16 


" Viet. c. 31, 17 & 18 Vict. c. 112, and 18 & 19 Vict. 


¢. 63, a plaint shall be entered and a summons shall be 
issued thereon, and the rulesand practice of such Courts 
shall be adopted with respect to such proceedings so far 
as the same are applicable (6). 


MODE OF PROCEEDING. 


Between A.B,, Plaintiff, 
(Address.) 

(Deseription.) 

and 
©.D., Defendant, 
(Address. ) 

(Description, adding thereto the 
title of the office im the society - 
as the holder of which he is | 
summoned, and the name of the . 
society. ) ‘ 


You are hereby summoned to appear at a Court to be holden at 
on the day of 185 at the hour 

of in the noon, to answer the plaintiff in the 
matter the particulars of which are hereunto annexed, ; 


Dated the day of _ 185 


Registrar of the Court. 
To the Defendant. 


Summonses for witnesses and for the production of documents - 
will be issued upon application at the office of the Registrar. 


Hours of attendance at the office of the Registrar [ place of office 
from ten till four, except on [here insert the day on which rs 
office will be closed], when the office will be closed at one. 


Where a defendant is a trustee, member of the general Summons, 
committee of management, treasurer, or other officer of &*” & 


an institution or society established under any Act men- 


_ tioned in the 186th Rule, the summons shall be served in 
- the mode, if any, prescribed by the Act under which any 


such institution or society is established or regulated, and 
if no mode of service be thereby prescribed, then at the 
usual place of business of the institution or society, and 
if there be no such place of business, then according to 


_ the ordinary practice of the Court (c). 


Summons under the Friendly Societies and other Acts. * In all cases wherein it may be necessary for any person Service of 


No. of Plaint. to serve any summons, demand or notice or any writ or frye ou 

* In. the County Court of holden at so other proceeding, at law or in equity or otherwise, upon = Pro- 

(Seal) a any Industrial and Provident Society, service thereof Bo + ll 
18 Viet. ¢, 112, 5. 30. , respectively on the secretary of such society, or by 


18 Vict. o. 112, s. 24. 
Rule, 8 Deo, 18F6. 


(e) 187 Rule, 8 Dec, 1856. 


leaving the same at the head office for the time being of 
such society, or in case such secretary shall not be found 
or known, then service thereof on any agent or officer 
employed by such society, or by leaving the same at the 
usual place of abode of such agent or officer, shall be 


deemed good and sufficient notice of the same respectively 
on such society (d). 


Order under the Friendly Societies and other Acts. 


No. ive 
cae nen oy: holden at 


Between A.B., Plaintiff, 
and 
0.D., Defendant. 


hearing this cause at Court this day holden it is ordered 
defendant do [here insert the terms of the order made by 


is farther ordered, that if the defendant do not obey the 
order, he shall pay to the Registrar of this 
on or before the day of the sum of 


by way of penalty and the sum of £ 
for costs, 


Given under the seal of the Court, this day of 
185 


By the Court. 


Registrar of the Court. 


Hours of attendance at the office of the Registrar of o 
from ten a he, cat ss hoe nat oe ie al 
office will be closed], when the office will be closed at one. 


Order for Warrant of Execution to issue under the 
Friendly Societies and other Acts. 


No. of Plaint, 


In the County Court of holden at 
Between A. B., Plaintiff, 


and é 
C. D., Defendant. 


(d) 17 & 18 Viet. 0, 26, «. 7. 


‘Whereas at a Court holden at on the 

; : 185 it was ordered by the said Court that 
pe insert the terms of the order of the Court] : 
And it was then further ordered, that if the defendant should 


not obey the terms of such order, that he should pay to the 


Registrar of the Court, on or before the day of 
the sum of pounds by way of penalty : 
to the Court that the defendant has not 


Given under the seal of the Court, this day of 


185 
By the Court. : 


Registrar of the Court. | 


Hours of attendance at the office of the Registrar [place of office| 
from ten till four, except on [here insert the day on which 
* the office will be closed], when the office will be closed at ore. 


- 


Warrant Execution against the Goods wnder the Friendly 
Societies and other Acts. 


No. of Plaint. 
No. of. Warrant. 
In the County Court of holden at 


(Seal. ) 
Between A.B., Plaintiff, 
and 

©.D., Defendant. 


. Whereas at a Court holden at on the 

day of 185 it was ordered by the said Court, that 
insert the terms of the order of the Court] : ? 

_ And it was then further ordered, that if the defendant should 

not obey the terms of such order that he should pay to the 

Registrar of the Court, on or before the day of 

185 the sum of pounds by way of penalty, and 


And whereas the defendant has not obeyed either of the said 
orders; These are therefore to require and order you forthwith 
to make and levy, by distress and sale of the goods and chattels 
of the defendant wheresoever they may be found within the 
district of this Court (excepting the wearing apparel and bedding 


efendant or his family, and the tools and implements of his 
if any, to the value of 

} being the amount of such penalty and 
this execution, 


N and chattels are not to be sold until after th d 
of five days next the day on which they were seized, unless they’ 
be of a perishable nature, or at the request of the said defendant, 


Application was made to the Registrar for this warrant at 
minutes past the hour of in the - noon of the 
day of 185 . 4 


The order of the Commissioners of the Treasury, dated 
November 2ist, 1856, sanctioning a schedule of fees to 


be taken on certain in the County Courts, 
directs that for proceedings under the Friendly Societies 
Act, 1855, and the Industrial and Provident Societies 
Act, 1852, the same fees shall be taken as upon the entry 
and hearing of a plaint in the County Court, regard 
being had to the amount in dispute ; and if the applica- 
tion to the Court is not for the payment of money, the 
fees shall be estimated upon the amount of the sum of 


five pounds), the sum stated at the ‘ 


UNDER ABSCONDING DEBTORS ARREST ACT. 


y or penalty which the applicant may state that he 
lapply to the Court to order the payment of, in 
‘Wefault of the other party refusing or neglecting to 
‘gomply with the order of the Court. ‘ 
The last-mentioned order provides that for proceedings 


under “ The Literary and Scientific Societies Act, 1854,” 


the same fees shall be taken as upon the entry and hearing 
of a plaint in the County Court, regard being had to the 
amount, if any, in dispute; and if no ‘amount is in 
dispute, or if the amount in dispute is not ascertained, 


_ then as upon a claim for a sum of 201. 


. The fees to be taken for the above proceedings are 
in no case to be estimated on more than 201. (e). 


cma epndeicceishimeeinierneegh 


CHAPTER VI. 


Proceedings under the Absconding Debtors Arrest 
Act, 1851 (14 & 15 Viet. ¢. 52). 


The 14 & 15 Vict. c. 52, intituled “An Act to facilitate 
the more speedy Arrest of Absconding Debtors,” applies 
where there is a debt due of 201. or upwards from one 
who is about to abscond without liquidating it. This 


_ Act enables the judge of any district County Court 


(except Judges acting in the counties of Middlesex and 
Surrey) to grant a warrant for arresting the debtor upon 


a _ due proof by affidavit or solemn affirmation, where allowed 


by law, of the following facts: that a debt of 201. or 
upwards is owing and payable, and that there is probable 
‘tause for believing that the debtor is about to quit the 
country with intent to avoid or delay his creditor, or with 
intent to remain out of the jurisdiction so long that 


_ thereby the creditor will or may be delayed in the 
_ Tecovery of his debt (a). 


(@) Order, 21 Nov. 1856. 
i” 14 & 15 Vict. c. 52,8.1. See Graham vy, Sandrinelli, 16 M. & W. 
te Rosa v. Montefiore, 1 H. & N. 722, decided under the 1 & 2 Vict. c. 


Where 
the Act 
applies, 


Affidavit, 
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‘The affidavit on which the warrant is to be obtained 
need not necessarily be made by the creditor, it may be 
sworn before the Judge (b), and if. sufficient, a warrant 
directed to the High Bailiff of the County Court will 
thereupon issue in the form below given, which is con- 
tained in schedule A. to the Act. This warrant must be 
indorsed with the amount of debt and costs claimed by 
the plaintiff in like manner as a writ of capias, and on 
payment of the amount so indorsed all proceedings 
against the debtor will be stayed, and he will be dis. 
charged from custody. The costs may afterwards be 
taxed as if the arrest had been made under a capias (c). 
The form of the warrant is as under :— 


The Absconding Debtors Arrest Act, 1851. 


Whereas, A.B. [the creditor] hath this day proved upon oath 

(or, colons affrmation, ao the cass moy be to my satisfaction that 
.D. [the debtor] is indebted to the A.B, in the sum of 
» and that there is probable cause for believing that 
» unless he be forthwith apprehended, is about to 
i ch intent as is mentioned in the Absconding 

851. These are to desire and authorize you, 
that you take the said O.D, wheresoever he may be found, and 
him eep bail, or make 
law in an action |‘ on promises,” or 
‘‘of debt,” or “‘ covenant,” as the cause of may be,] at the 
suit of A.B., or until the said 0.D, shall have paid the debt and 
this warrant, or shall by other lawful means 

discharged from your custody. T do further command you to 

. whom this warrant is directed, that on execution hereof you do 
And I hereby require the 
said ©.D. to take notice that application will be made forthwith to 
the Court of [Queen’s Bench, or Common Pleas, or Exchequer, 


£ 
the said C.D, 


i 
i 


the of such date. And I do further command you 

to whom this warrant is directed, that immediately after the ex- 

certify by indorsement hereon the time and 

place when and where you shall have executed the same. Dated 
the ‘ A.D. 


aay 
Or beford a Commissioner of the Court of Bankruptcy, or before 
syn hevngsuthnty t adn oan Sepie Court. 
e 


8. 7. 
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This warrant is to be executed within days from the 
hereof, including the day of such date and not afterwards. 


(INvoRSEMENT. ) 


‘This warrant was issued by of 


A Warning to the Defendant. 


Within seven days from the day of the date of this warrant 

the day of such date, you will be served with a writ of 
and thereafter you will be considered as arrested by virtue 
much writ of capias, and all proceedings will be had upon the 
writ of capias as if this warrant had not issued, or you may 
be discharged forthwith on depositing in the hands of the officer to 
whom this warrant is directed the sum of £ and ten 
for costs, or on payment to such officer of the debt and 


attorney 


for debt and £ 


/ ‘The plaintiff claims £ for costs. 
Bail for the sum of £ by order of [the party isswing the 


’ The warrant may be executed in any part of England (d) 
Within seven days after the date thereof, including the 


 Wistrict of his Court. 
© If the individual against whom the warrant has been 
¥ cannot be found within the district of the Court, 
by the Judge of which it was granted, the High Bailiff of 
“the Home Court must forthwith transmit the same to the 
: Aligh Bailiff of any other County Court within the district 
Lj of which such party may then be or be believed to be, and 
‘the High Bailiff of the Foreign Court will thereupon 
cute such warrant, and otherwise act in the matter in 
“Mi respects as if it had been directed to him by the J udge 
of his own Court (/). 
_ A copy of the warrant is at the time of arrest to be 
ed on the debtor (g) ; and when executed, the. warrant 


: ? 14 & 15 Vict. o. 52, 5. 1. (e) 1b. (f) Rule 195. 


1d & 15 Vict. o. 52, 8. 1. 
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‘day of such date (ec); but by Rule 195, the High Bailiff Warrant, 
1 @hall not be required to execute the same out of the pn re 
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must be indorsed with a certificate of the time and oned to put in special bail as thereby required, or 
place where the debtor was arrested ; and the production’ . may make deposit of the sum indorsed on the warrant, - 
of the warrant and certificate will be a sufficient authority together with 10/. for costs—the oni will then be 
to the Sheriff or gaoler to detain the debtor until dis- entitled to his discharge ( p). 
charged by due course of law (i). ' Where a defendant upon his arrest under the warrant ~ 
Thewar- | The warrant thus issued under the Absconding Debtors has made a deposit in lieu of bail, and so obtained his 
Salliary Act, is designed to be auxiliary only to the processes in discharge out of custody, the writ of capias required by 
ts prom use before the passing thereof (i); if it be obtained and the statute having duly issued need not be personally 
# executed pending an action, a capias must still be issued ; _ gerved upon the defendant; the capias must, however, 
if no action be pending, writs first of summons and then éven in this case he issued in order to legalise the 
of capias must issue (Kk); indeed, the warrant issued by ee: 4 
the County Court Judge will “be wholly void and of none ' If instead of paying the debt and costs, or giving“sTrest 
effect whatsoever” as a protection to the person on whose ¥ security for the same in manner just stated, the debtor pra 
If it issued, unless s capiag be also issued and served a ig arrested under the capias, upon such arrest being 
upon the debtor, if in custody under the warrant, within made the force and effect of the warrant will at once 


seven days from the date of such warrant including the gee” and determine (r); the debtor will be deemed to 
day of date ((). A _ have been arrested by virtue of the capias, and the sub- 
‘Where a warrant to arrest an absconding debtor has ) sequent proceedings will be such as if he had originally 
been issued by the County Court Judge, an order to hold —_ ‘ been arrested thereon (s). 

to bail, under 1 & 2 Vict. c. 110, s. 3, may be made by a _ . Farther: if the party arrested under the warrant 


Judge at Chambers upon examined copies of the Hy teiaing out of the County Court has made a deposit of 
affidavits filed in the County Court (m). If, however, the ; moriey, or entered into a bail-bond as aforesaid, then 
capias be issued upon the same materials as the upon delivery to the High Bailiff of a copy of the Sheriff's 
warrant, it must be issued and served within the seven ‘ ‘warrant upon the capias, he must pay over to the Sheriff 
days above specified, otherwise the warrant and capias the deposit, or assign to him the bail-bond, which the 
will both be void, and the debtor will be entitled to his | Sheriff will hold and may assign or enforce in like 
discharge (n). This rule does not hold where the capias Manner as' if the debtor had been arrested on the . 
was obtained upon fresh materials, for in the one case ey eavias () 
the principle applies that a defendant shall not be his After arrest the debtor will be entitled to be discharged Discharge 
vewatus pro eddem causd—in the other it is in no way Dom custody under the circumstances below set out :— ale rr 
applicable (0). If no writ of capias be issued and served within seven tained and 
A debtor arrested as above mentidned under warrant Stes from the date of the warrant, the person arrested o- 
aies tnt from the County Court, may before the capias has issued 7 . under it will be @ntitled to his discharge; and where a 
issued. pay the amount of debt and costs indorsed upon it to the i peeposit has been made or a bail-bond has been given as 
messenger or High Bailiff, or he may enter into a bail- 
bond te him on sufficient pans th for such amount, . 3 . Vist My e é. (a) Hid, Vero, 8 Bach, 666 
> oo A Superior Court will entertain an application to discharge 


who by an abuse of its process has been arrested on a capias 
@® 1b. ie. 2 ag ©. 110, 8,3, Stammers vy. Hughes, 18 C. B. 527; 8. C. 


. 24 
Viet. o. 52, . 6. 


PROCEEDINGS UNDER ABSCONDING DEBTORS ARREST ACT. 
aforesaid, the one shall be returned, the other given up 
to be cancelled (u). 

We have already seen that upon payment of the amount 
of debt and costs indorsed on the warrant, the party 
arrested under it will be entitled to his discharge, and to 


have the costs so indorsed upon it taxed(z). He may 


also either before or after arrest, and before a capias has 
issued, apply to the County Court Judge, or to a Judge 
of one of the Superior Courts, or to the Court mentioned 
in the affidavit of debt or in the warrant for a. summons 
or rule calling upon the creditor who obtained the warrant 
to show cause why it should not be set aside and vacated, 
if such application be made before arrest, or why the 
debtor should not be discharged from custody if it be 
made after arrest (y). And the Court or Judge to whom 
is made as above mentioned will make abso- 
lute or discharge the rule or summons with costs to be 
paid by either party, or will make such other order in the 
matter as he may think fit. But the order thus made by 
a Judge may be discharged or varied by the Court on 
application of the party dissatisfied therewith (2). 


Liability of Officers.|\—The applying for a warrant from 
a County Court Judge under which to arrest an abscond- 
ing debtor, has been held not to be a proceeding in the 
County Court within the 20th section of 9 & 10 Vict. 
¢. 95(@), so as to render the High Bailiff of the Court 
liable for a penalty for acting as attorney in the applica- 
tion,—this decision resting mainly on a ground already 
' stated, that the obtaining the warrant in the Inferior is 
ancillary merely to the proceedings in the Superior 
Court(b). It is, however, expressly provided by the 
Absconding Debtors Act(c), that the officer to whom the 
warrant is directed shall be subject to the jurisdiction of 
the Court in which the action is brought, and responsible 


v. Hughes, ante, pawn 


142 18 Vink a 68 08 (a) 
Warden B,, East. T. 1857 ; Week” Rep. 601. 


14 & 15 Vict. o, 52, «. 6. (a) Id. s. 7. 
a Id. «. 8 wey rw 
@a% 


ri 
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Court and to the person at'whose suit the war- 
i for its due execution, in like manner as the 
is responsible for the due execution of a writ of 


DF Geples directed to’ him, and shall in like manner be 
protected (d). 


Costs and Fees. “The costs of the warrant and arrest 


Me thereon will be costs in the cause; but no such costs will — 


. be allowed to the plaintiff unless the Court or proper 
officer thereof i is satisfied, by affidavit or otherwise, that 


the plaintiff had good reason to believe that he would 
_ probably have failed in causing the defendant to be 


arrested if he had proceeded in the first instance by 


‘ application for a writ of capias instead of applying for a 


warrant to the Judge of a County Court (e). 
The fees payable under the Absconding Debtors 
Arrest Act (/) are as under :— 


Fees. 


To the attorney, for preparing the affidavit of debt, and 
showing that the debtor is about to — and 


To the same, ‘for attending to inoue the warrant . ‘ 

To the Registrar of the County Court on the issuing of 
awarrant . j 

Yo the party executing the warrant, for the caption ‘ 

‘To the same, for every mile from the place where the 
warrant shall be issued to the place where it shall 
be executed, a further sum of s 

To the same, for every mile from the place where the 
ee eae a Pome he ae 
be lodged, the further sum of . ‘ 


“The costs of the writs of capias and summons remain 


Dciovied by the statute (9). 


14 & 15 Vict. o, 52, ». 9. 


(e) Td. », 10. 
Schedule B. 


(g) Id. . 11. 


CHAPTER VII. 


Proceedings wnder the Summary Procedure on Bills of 
Exchange Act, 1855 (18 & 19 Viet. c. 67). 


sf the Act applies to Proceedings in the County 
Pret arte order in council (a) dated January 30th, 
1856, issued under the 9th section of the above statute, 
its provisions were directed to extend and apply from the 
Ist of March then next ensuing to actions brought in the 
County Courts “ upon bills of exchange. and promissory 
notes where the plaintiff claims a sum not exceeding 501.’ 
Also by the 4th section of 19 & 20 Vict. c. 108 (passed 
July 29th of the same year) it was enacted that the pro- 
visions of that Act, and of the County Court Acts therein 
recited, applicable to any debt not exceeding 201., “ shall 
apply to such debt or any part thereof, although the same 
shall be secured by or claimed upon bill of exchange or 
promissory note, and notwithstanding the 18 & 19 Viet. ¢. 
67.” Upon the latter words a question of sy sage 
i and some nicety has arisen. ey pre: 
an pu parties suing in the County Court from availing 
themselves of the provisions of the statute 18 & 19 
Vict. c. 67, in respect of bills and notes under 201.? 
It is understood that some difference of opinion exists 
the County Court Judges upon this subject, and 

dou the introduction, apparently ex majore cauteld, 
into the recent County Courts Amendment Act of 
section 4, with the view of effecting an object sufficiently 
attained by section 30 of the same Act is to be regretted. 
The effect of the former clause would seem to be to 
exclude from the operation of the Summary Procedure on 
Bills of Exchange Act, clittms preferred in the County 
Court on bills or notes not exceeding 20. in amount. 
At all events by virtue of the clause in question, coupled 


(a) See the Appendix. 


ore 
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Nee 


ith the 45th section-of the Act, it is competent to a 
jounty Court Judge to order payment of such a claim by 


its, whether it be prosecuted in accordance with 


provisions of the Bills of Exchange Act or by plaint 


‘summons in the usual manner. 


Mode of procedure under the Act.|—A party desirous 


F availing himself of the provisions of and mode of pro- 
dure under the Bills of Exchange Act, must commence 
is action, within six months after the instrument upon 
ch he sues has become due and payable, by plaint and 
summons in the form below set out. 
A separate plaint must be entered and summons issued 
each party to the bill or note, separately liable, 
lom it is sought to charge (b). And under this Act, 
@ holder of a dishonoured bill or note may recover 
expenses incurred in noting the same for nonaccept- 
or nonpayment or otherwise by reason of such 
dishonour,” in like manner as the amount of the bill or 
note (c). 
Tn any proceeding under the Act, however, the County 
yu Judge, or in his absence the Registrar, may order 
Dill or note upon which the proceedings are instituted 
be deposited with the Registrar, ar’ the suit to be 
tyed until security for costs has been given by the 
faintiff (d). Below ig the form of the— 


mons under “ The Summary Procedure on Bills of 
Exchange Act, 1855.” 
No. ‘of Plaint. " 
- In the County Court of holden at 
) 
Between A.B,, Plaintiff, 
(Address. ) 
(Description. ) 
and 
C.D,, Defendant, 
(Address, ) 
(Description. ) 


are hereby warned that, unless within twelve days after tho 


4 (c) 18 & 19 Vict. ¢. 67, s. 5. 


5) 188. 
@ 44.5, 4. Order in Council of Jan. 30, 1856. See Appendix. 


00 


Plaint and 
summons, 


. ~ 


SUMMARY PROCEDURE ON BILLS OF EXCHANGE ACT. 


— summons must be served personally on the defendant 
ye ps na months from the date thereof, Tod net afterwards. 


at the office of the Registrar [place of office) 
ae ‘i al bon, except on [here insert the day on which the 
office will be closed), when the office will be closed at\one. 


Indorsement to be wnade on the Summons before Service 
thereof. 


i i for principal and interest [or, 
ba pea” be principal and a edue to him a 
payee indorsee] of a bill of exchange |or, promissory no 
of whi sp bapeone baad copy, [here copy bill of ewchange or pro- 
missory note, and all indorsements upon it, and also ie 
for noting, and the sum of for court fees [an . 
herein]: And if the amount thereof be paid to the Registrar o 
the Court four days from the service hereof, no further proceedings 
ba to defend may be obtained upon application at the office 
of the Registrar of this Court, supported by affidavit, showing that 
there is a defence to the action on the merits, or disclosing = 
showing that it is reasonable that the defendant should be allow 


to defend the action. 


Indorsement to be made on the Summons after Service. 


This summons was served by personally on > 
defendant or the defendants] on the bs 
of 185. 


romissory note in the indorsement on & 
altasmne hy ie of oo kell. Act, the name of its maker was cau 
the Court of Common Pleas allowed the writ and copy to be — 
Knight v. Pocock, 17 C. B.177; 8. 0. 25L..5., 0. P. 31. As im - 
within which a motion may be made in a Superior Court to we - hey 
writ for , see Robinson v. Cotterell, and Hall v. Coates, 
476; & C. 25 L. J., Exch, 8. 


im 55 inclusive, set out at pp. 120—122, shall not ’ 


> but, until the Judge can hear the same, execution will be 


Ny 
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, | the above Summons must be personally served on the service of 
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nt, it being expressly directed that the Rules s%mmons. 


ly thereto. (/).- On filing an affidavit, however, of 
personal service of the summons and a copy thereof, and 
of the indorsements thereon, the plaintiff will be entitled, 
“if the defendant make default in appearing, at once to 


" fign final judgment for the amount indorsed on the 


summons, together with interest and costs (9). 

Where judgment is allowed to go by default no order 

need be drawn up or served (h). And the fee payable 
thereupon will be one shilling in the pound (i), 


_ After judgment, also, the Judge may, by virtue of the 
By ; 18 & 19 Vict. c. 67, s. 3, under special circumstances set 
i ‘itaside, and, if necessary, stay or set aside execution upon 


and may give leave to the defendant to appear and defend 
action, if it shall appear reasonable so to do—this 
done on such terms as to him shall seem just. 


3 Any application under this section to set aside the judg- 


is 
in 
= 
4 
mJ 
we 


ment must be-made to the Judge of the County Court ; 


tayed, upon the defendant's giving security to abide his 
ision in accordance with the practice in cases of 
“Appeal under Rules 142and 143 (h), noticed at pp. 245, 247. 


Within the period of twelve days from the service of Leave mm 


summons the defendant may (as therein intimated) defend. 


in leave to defend the action, upon paying into 
the sum indorsed on the ‘summons, or upon 

lavits satisfactory to the Judge disclosing a legal or 
ble defence, or such facts as would make it in- 

bent on the holder of the bill or note to prove con- 
ration (/), or such other facts as the Judge may deem 
tient to support the application, and on such terms 

*8 to security or otherwise as to the Judge may seem 
Bt(m). The defendant must as well in compliance with 


Rule 56. (9) 18 & 19 Vict. c, 67, 8. 1. 
Rule 191, As to the form of the warrant of execution under the 


lls of Act, see p. 205, 
(R) Rule 192, 


} Rule 84. 
Broom’s Comm. p. 497. (m) 18 & 19 Vict. oc. 67, 8. 2. 
002 


(. 6.) them, 


SUMMARY PROCEDURE ON BILLS OF EXCHANGE ACT. 


the statutory provisions just set out as in pursuance of 
the 189th Rule, satisfy the Judge, or in his absence the 


Registrar, by affidavit, that good grounds exist for grant- 

ing leave to defend the action. And such affidavit, 

together with a copy thereof, must be left with the 

Registrar, and the defendant will have, if required so to 

do by the Judge or Registrar, to give security as a con- 

dition of being allowed to appear to defend the suit. 
Below is the form of the— 


Bond under Bills of Exchange Act. 


Kitty all men by these presents, that we, A.B. of, &ec., and 
C.D. of Nge., and E.F. of, de., are jointly and severally held and 
firmly bou& to G. H. of, &e., in £ to be paid to 
the said G. HA or his certain attorney, executors, administrators, 
or assigns, FO which payment to be made we bind ourselves and 
each and every o§ us, in the whole, our and each of our heirs, 
executors, and administrators, jointly and severally, firmly by 
these presents. 


Sealed with our seals, and dated this day of 
one thousand eight hundred and : 


Whereas an action has been brought in the County 
Court of holden at wherein the above-named 
G.H. is plaintiff, and the above-bounden A,B. is defendant, on a 
certain bill of exchange [or, promissory note] under “ Tho Sun- 
mary Procedure on Bills of Exchange Act, 1855 ;” 

And whereas leave has been duly given, according to the pro- 
visions of the said act, to the said A.B. to defend the said action 
upon his giving security, to be approved by the Registrar of the 
Court aforesaid, for the amount claimed in the said action and 
costs of trial thereof: And whereas the above-named C.D. and 
E.F., at the request of the said A.B., have agreed to enter into the 

bove-written obligation for the purposes aforesaid, and the security 

‘tended to be hereby given has been approved of by 

h\ Registrar of the said County Court, as appears by his allowance 
in the margin hereof ; Now the condition of this obligation is such, 
that & the above-bounden A.B., ©.D., and E.F., any or either of 
pay unto the said G.H., his executors, administrators, 


This Bond or assighs, the amount claimed in the said action, and the costs of 


requires a the trial 
Seg 


ereof upon judgment being given for the plaintiff, then 
this obligation shall be void, otherwise shall remain in full force. 

AB (us) 

C.D. (1.8.) 

E.F. (L.8.) 


SUMMARY PROCEDURE ON BILLS OF EXCHANGE ACT. 


Signed, sealed, and delivered by the above-bounden 
in the presence of 


Nore.—If a deposit of money be made, the memorandum 
thereof should follow the terms of the condition of the bond, and 
will not require a stamp. 


Where leave has been given to defend, the Registrar 
will appoint the cause to be heard at the first convenient 
sitting of the Court to be held after such leave is granted, 
and must send to the plaintiff notice thereof according to 
the form below set forth, together with a copy of the 
affidavits made by the defendant, and also send to the 
defendant by post a notice as under (n). 


Notice of Leave given to defend. 


No, of Plaint. 


In the County Court of holden at 
(Seal.) 


Between A.B,, Plaintiff, 
and 
C.D., Defendant. 


Take notice, that the defendant has obtained leave to appear at 
a County Court to be holden at on the day 
of at the hour of in the noon, to defend 
this action. ' 

The defendant has obtained such leave on the ground: set forth 
in an affidavit, a copy of which is hereunto annexed, [and ,has 
paid to me the sum claimed by you, to abide the decision’ of the 
Court] [or has given security for the amount claimed by you and 
the costs of this action]. 


Dated this day of 185 . 
Registrar of the Court. 
To the Plaintiff. 
Hours of attendance at the office of the Registrar [place of office] 


from ten till four, except on [here insert the day on which the 
office will be closed], when the office will be closed at one. 


(n) Rule 190. 
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as aforesaid, and also to release or extinguish any 
yer which may be vested in or limited or reserved to 
in regard to any lands of any tenure, or. any such 
as aforesaid, or in regard to any estate in any 
ds of any tenure, or in any such money as aforesaid, 
as fully and effectually as she could do if she were a feme ‘ 
save and except that no such disposition, release, . 
nder, or extinguishment shall be valid and effectual 
the husband concur in the deed by which the same 
l be effected (a), nor wnless the deed be acknowledged by 
” in the manner directed by the Act. 
_ Also, by section 40, if a tenant in tail making dispo- 
( - “tition of the estate tail under the powers given by the 


Notice to the Defendant of the day on which cause is to 
be heard upon Leave being given to Defend. 


holden at 


C.D., Defendant. 


bean given to the defendant to dafund this ection, 
on 


: - Act, be a married woman, “the concurrence of her hus- 
To the Defendant. band shall be necessary to give effect to the same, and 
a Hearing my deed which may be executed by her for effecting the 
‘4 Leave being thus given to defend, the cause will, disposition shall be acknowledged by her” as therein 
4 on the day appointed, be heard by the Judge. And directed. 
i there is no peculiarity to notice relatively to proceed- | Having set out the above provisions of the 3 & 4 Acknow- 
4q Foes. ings under the Bills of Exchange Act in the County ~ Will. 4, c. 74, as introductory to the subject before us, may 
x Court in respect of costs, except as already specified at we must next notice that any acknowledgment to be ‘ken <r by 
4 p- 563. ~ made by a married woman thereunder, may, in pursuance County 
7 , 7 of the 19 & 20 Vict. c. 108, s. 73, be “received by a °°" 
4 — ~ Sadge of » County Court in the same manner as such 
a ~ wsknowledgment may be received by a Judge of a Supe- 
r: i ior Court ;" it becomes necessary accordingly to state . 
2 CHAPTER VIII. : the practice as to the taking of acknowledgments 
4 by a Judge under the first-mentioned statute. It pro- 
J ; Practice as to taking Acknowledgments of Deeds by . Vides that every deed to be executed by a married’ woman 
- Married Women. ) for any of the purposes of the Act, “ except such as may 
: ‘ 4: : _ be executed by her.in the character of protector for the 
7 uate 77th — . A.B vagy ae nae pt il & purpose of giving her consent to the disposition of a 


' tenant in tail,” shall “ upon her executing the same, or 


: : in tail, 
ween ie ovenp cane Guenpt Gat of being tenant S peters, be produced and acknowledged by her as her 


for which provision is made as below mentioned) “ by 
deed to dispose of lands of any tenure and money subject 
to be invested in the purchase of lands, and also to 
dispose of, release, surrender, or extinguish any estate 
which she alone, or she and her husband in her right, 
may have in any lands of any tenure, or in any such 


a (@) Under certain circumstances the husband's concurrence may be 
4 d with by the Court. 3.& 4 Will. 4,0. 74, 5 91. Re Gardner 
5 ; Trenery, id. 187; Re Suiree, 17 ©. B. 176; 


‘ii 
3 ; le 
12 C. B, 334; Ex parte Taylor, 7 C. ; Re Haigh, 3 


oe the 


act and deed” (b) before any of the persons specified in 
the statute (c). 

When the acknowledgment just specified is to be taken 
by a Judge of a Superior or of the County Court, the 
attorney employed should in the first place by personal 
communication ascertain whether the married woman 
acts voluntarily in the matter, and really understands 
what she is about in executing the deed; and whether 
she expects to receive-compensation for executing it or 
not(d). If she is to receive compensation, he should see 
that the terms of the agréement are evidenced by deed or 
writing, and, if necessary, he should have them put into 
writing to be produced before the Judge (e). 

This preliminary matter being attended to, the Judge 
will examine the woman, apart from her husband, touch- 
ing her knowledge of the deed about to be executed, and 
will ascertain “whether she freely and voluntarily con- 
sents to such deed,” and, unless she do so, he will not 
permit her to acknowledge the same; in which case the 
deed. will, so far as relates te its execution by the woman, 
be void(f). This examination must be conducted in the 
absence of the attorney or solicitor concerned in the 
transaction, who will however be admitted to hear the 
formal acknowledgment made, in order that he may be 
prepared to verify the certificate (g). If the deed be 
acknowledged, the Judge who takes the acknowledgment 
will sign a memorandum (h), “to be indorsed on or 
written at the foot, or in the margin of such deed,” to the 
following effect :— 


b) 3 & 4 Will. 4, c. 74, 5. 79, : , 
(o) That is to say, a J of one of the Sane Courts or a Master in 
Chancery, or two of the Perpetual Commissioners, or two Special Com- 


missioners, 

(d) Macqueen on the ts of Husband and Wifo, Appendix, p. 2, 
where the practice conn with the taking of the acknowledgments of 
married women is minutely set forth. 

ay Will. 4, o. 74 

. 4, ©. 8. 80, 
.@), Macq. H. & W. Appendix, p. 8; R. G. (C. P) Hil. T. 1834, 

(i) 3 & 4 Will. 4, 0.74, 5.84. This memorandum should have been 
previously prepared. ‘ 


CE AS TO TAKING ACKNOWLEDGMENTS OF DEEDS. 


Memorandum of Acknowledgment (i). 


This deed marked [here add some letter or other mark for the 
me of identification] was this day produced before me and 
owledged by in named to be her act and 
3 previous to which acknowl ent the said 

‘was examined by me separately and apart from"her husband 
touching her knowledge of the contents of the said deed, and her 
‘consent thereto and declared the same to be freely and voluntarily 
executed by her. 


any ’ Besides the above memorandum, the Judge taking the Certifi:ate. 

_ wknowledgment will also sign a certificate, which should 

_ be prepared by the attorney beforehand on a separate 
_ piece-of parchment, in the following form (k) :— 


Judge's Certificate. 


These are to certify that on the day of 

in the year 185 before me, the undersigned 

the County Court of holden at appeared 
B., the wife of, F.G.,and produced a certain indenture 

marked [here add the mark], bearing date the day of 

. and made between |insert the names of the parties} and 

acknowledged the same to be her act and deed. And I do hereby 

certify that the said E. was, at the time of her acknowledging the 

mid deed of full age and competent wnderstanding (I), and that she 


| Was examined by me, apart’ from her husband, touching her 
knowledge of the contents of the said deed, and that she freely and 


voluntarily consented to the same. 


The above certificate must be verified by affidavit, which 


vas fhould be annexed thereto(m), in one or other of the 
~ forms subjoined ; in the first of these forms the attorney 


is the sole deponent, in the second he deposes jointly 


Me with another person. 


a () 28,4 Will. 40,74, 84 ‘ wr 


(k) Tb, 
This averment is necessary. See Re Ooverley, 8 Scott, 147. 


a H. & W. App. p. 5. In Bx parte Carr, 5 O. B. 496, it was held 


_ (m) 

that the affidavit of verification of an acknowledgment to bar dower may 
be on paper ; and so, it would seem, may be an affidavit of an acknow- 
ledgment for the purpose of passing the fee. Per Wilde, C. J., id. 497, 
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certificate hereunto annexed mentioned, and that the acknowledg. 
therein mentioned was made by the said E., and the certi- 
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A respect of which such 
was taken, without having any provision made 
or int consequence of her so giving 
such estates (nm); and that in answer to such 
declared that she did intend to give up her 
in the said estates, without having any provision made for 
return ivi 


= 
F 
‘i 
i 
[ 
a 


iter 
ee 
E 


her in lieu of or in for or in consequence of her so giving 
up such her intérest ; of which déclaration of the said E. this 
deponent has no reason to doubt the truth, and he verily believes 


satisfied, and doth now 


by the said E. that the premises wherein 
she is stated to be interested are described to be in the parish of 


When the whole of the facts cannot be spoken to by 
the attorney, variations must of course be made to enable 


(n) See Re Foster, 7 C. B. 120; Be parte Webber, 5 C. B, 179. 


In the County Court of 


| profession, or calling} and ©.D. of 


~ Affidavit by the Attorney or Solicitor and a Third Pergon 


4 


ICE AS TO TAKING ACKNOWLEDGMENTS OF DEEDS. 


re than one deponent to state their respective parts of 
the affidavit, which will then be framed according to the 
following form :— 


verifying the Certificate of a Judge. 


holden at 


AB. of in the county of [state trade, 
in the county of 
gentleman, one of the attornies [or solicitors] of the 

severally make oath and say ; And first, this 
deponent A.B. for himself maketh oath and saith, that he knows 
the wife of F. G. in the certificate hereunto annexed men- 

and that at the time of making the acknowledgment in 


the said certificate mentioned, the said EK. was of full age ; And 


 Ghesaid O.D. for himself maketh oath and saith, that the ncknow- 


in the said certificate mentioned was made by the said 
E, and the certificate signed by the Judge in the said certificate 
mentioned, on the day and year therein mentioned, at 
in the presence of this deponent, and that at the time of making 


premises respecting which such acknow- 
Iedgment was made : And this deponent the said O.D. for himself 
further saith, that previous to the said E. making the said acknow- 
it, he this deponent inquired of her the said E. whethor she 
‘intended to give up her interest in the estates in respect of which 
c mt was taken, without having any provision , 
made for her in lieu of or in return for or in consequence of her 
80 up her-interest in such estates; and that in answer to 
inquiry the said E. declared that she did intend to give up 


tad interest in the said estates without having-any provision made ‘ 


her in lieu of or in return for or in consequence of her" sg 

ering up such her interest, of which declaration of the said E. 
deponent has no reason to doubt the truth, and he, veril 

believes the same, to be true [or “ declared that a provision was {o 
for her in consequence of her giving up such her interest 
said estates; And this deponent ©.D. for himself further 
saith, that before her acknowledgment was so taken, he was satjs- 
fied and now verily believe that such vision been 
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produced to the said Judge”): And, lastly, the said QD. for 
further saith, that it appears by the deed acknowledged 
that the premises wherein she is stated to be 


elf 
: 


\ 
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interested are described to be in the parish of in the 
county of 
Sworn at in the County of 

 . ta : 
185 , before me, 


Nors. All alterations, interlineations, or eraswres, must have the 


initials of the Judge or Registrar set opposite thereto. 
This affidavit must be made on parchment (0). 


The only duty for the Registrar of the County Court to 
perform in connection with the taking of acknowledg. 
ments under the 3 & 4 Will. 4, c. 74, is to swear the 
attorney who makes the affidavit above set out, and to 
put his initials against any alteration, interlineation, or 
erasure which may be made, either in the certificate or 
affidavit (p). No Rules of Practice, therefore, for the 
County Court have been framed relative to this sub- 
ject (q). 

It is, however, requisite that the Judge's certificate, to- 
gether with the affidavit verifying the same, be lodged with 
the Registrar of the Court of Common Pleas within one 
lunar (r) month from the making of the acknowledgment, 
and after such time has elapsed the officer will not receive 
the same without the direction of the Court or a Judge (s). 

The certificate, in which if defective an amendment 
will sometimes be allowed by the Court (¢), will be exa- 
mined by the Registrar, who will see that it is duly 
signed and verified by affidavit, and that it contains such 
statement of particulars touching the consent of the 
married woman as is enjoined. The requirements of 
the Act in regard to the certificate being found to have 
been duly complied with, it will, together with the 


we 9 Sa Se attention, aoe Be parts Cor, 5 CO. B. 496, cited ante, 


° ies Be 
Worthington, oe Sa Re Fagan, id. 486; Re Anon, 16 


aie 
sa wih 05; WF) HL. , reg. 7; Ber parte 
i 17 ©. B. 18; Be parte Whitty, 3M. & Gr. 201; Re 


REFERENCE TO ARBITRATION. 


be filed of record(u), at the proper office 

in Lancaster Place, Waterloo Bridge), and will be 
entered in the Index of: Certificates there kept (2). 
Am office copy of the certificate will be delivered out at the 
~ office (y), and should thenceforth accompany the deed (2). 


CHAPTER IX. 


| Proceedings on a Reference to Arbitration wnder the 


Common Law Procedure Act, 1854, (17 & 18 Vict, 
¢. 125). 


| After the writ of summons has issued in a country Reterence 
‘cause commenced in a Superior Court, and “the matter Sivan 
y Bdepate consists wholly or in part of matters of mere Cause. 


* aeeount, which cannot conveniently be tried in the ordi- 
, Mary way,” the Court, or a Judge upon the application of 
eer party, may either decide such matter summarily, 
or order that it be referred wholly or in part to the Judge 
_ of any County Court, upon such terms as to costs and 
otherwise as may be deemed reasonable (a), and on a 
| feferénee thus ordered, the award or certificate of the 
_ eferee is enforceable by the same process as the finding 
bole upon the matter referred ()). Where matter of 
 ecount has in the manner above specified been referred 
to and decided on by an arbitrator, judgment must be 
| fled or a rule or order obtained under the 1 & 2 Vict. 
— & 110, 8. 18—a fi. fa. may thew issue (c). 

cross-actions are referred by separate orders of 
Biihccnce, two separate awards should be made, and the 
issues specifically found (d). It has been held under the 
_— ord section of the Act, that a Judge at chambers may 


(x) Id, », 87. (y) Id. », 88 


refer the whole matter in dispute, though some of the 
items of the account may be disputed (e). 

Under the 5th section of the Common Law Procedure 
Act, 1854, the award of the arbitrator as to the whole or 
part thereof, may if he think fit, and if it be not provided 
to the contrary, be stated in the form of a special case for 
the opinion of the Court, and judgment may be entered 
thereon y: 

A habeas corpus ad testificandum will be granted to 
bring up a prisoner in criminal custody for the purpose 
of giving evidence before an arbitrator appointed to settle 
a special case for the opinion of the Court under the 
above section (/). 

Again, if upon the trial of any issue of fact by a Judge 
of one of the Superior Courts under the provisions of the 
Common Law Procedure Act, 1854, it shall appear to 
him that “the questions arising thereon involve matter 
of account which cannot conveniently be tried before 
him,” he may at his discretion (g) order that such matter 
of account be referred to a County Court Judge upon 
such terms as to costs and otherwise as he shall think 
reasonable (kh). The award and certificate of the referee 
will in this case also be enforceable by the same process 
as the finding of a jury upon the matter referred (i). 

Notwithstanding that matters of account be referred as 
above mentioned, the Judge of the Superior Court may 
try and dispose of any other matters in question before 
him arising in the same case but not included in the 
reference (k). 

When a reference is thus made to a County Court 
Judge, the proceedings thereupon will be conducted 
generally in like manner as regards the power of the 
arbitrator, the attendance of witnesses, the production of 


'¢) Browne v. Emerson, 17 C. B. 361. 
Graham v. Glover, 25 L. J., (Q. B.) 10; Marsden v. Overbury, 18 C. B. 


As to the class of cases in which such discretion will be exercised, 
generally as to the practice of referring at Nisi Prius cases involving 
com) accounts, see per Lords Consp hell sad Brougham, in The Taff 
Vale RK C. v, Nixon, 1 Ho. L. Cas, 125, 127. 
(h) 17 & 18 Vict. c. 128, ». 6, @ 2. () 1b. 


UNDER CUSTOMS CONSOLIDA'TION ACT. 


; the enforcing and setting aside of the award 
and otherwise as upon a reference by consent under a 


- wale of Court or Judge's order (!). The matters referred, 


or any of them, may be remitted to the arbitrator for 
feconsideration (m), and where the reference is com- 
pulsory, an application may be made to set aside the 
award within the first seven days of the term next 
following publication of it to the parties, whether made, 
in vacation or term, but if no such application is made 
the award will be final between the parties (n). Such 
award as last-mentioned may moreover be enforced at any 
time after seven days from the date of publication, not- 
withstanding that the time for moving to set it aside has 
not elapsed (0). 

The fee for every sitting had in the matter of a reference Fee for 
under the Common Law Procedure Act, 1854, is 2l. (p). — 


CHAPTER X. 


Proceedings under the Customs Consolidation Act, 1853 
(16 & 17 Vict. ¢. 107), 


By the 2638rd section of the above Act, where goods Jurisdic- 
have been seized in the United Kingdom, with regard to — where 
which the amount of duties or penalties claimed by the penal is 
Crown does not exceed 1001., such seizure or penalties peng 
(for which proceedings are not to be taken in a Superior extent. 

*Court) may be sued for or enforced by information, suit, 
or other appropriate proceeding in the County Court, 
and in any such case the J udge is expressly empowered 
to enforce or mitigate any penalty sought to be reco- 
vered (a). 

The Commissioners of Customs may, however, in any: 
case thus excepted from the jurisdiction of the Superior 

@17 4 A Vict. . 125, 8. 7. (m) Id. «8. 8. (n) Id. 8. 9. 


0) Id. (p) Treasury Order of Nov, 21, 185 
) ia 17 Va_-a°:CUC 


Courts, certify to the Treasury their opinion that it is a 
proper case to be there tried. And the Commissioners 
of the Treasury may thereupon issue an order to the 
Commissioners of Customs, authorising them to bring 
the case in a Superior Court. The purport of the order 
thus sent by the Treasury is to be indorsed on any pro- 
cess issuing out of the Superior Court at the suit or 
prosecution of the Crown in tliese words, “ By order of 
the Commissioners of Her Majesty's Treasury, this case 
appearing to them to be a fit case to be tried in her 
Majesty’s Court of Exchequer,’—on which Court juris- 
diction will thus be conferred to try the case (b). 

The suit or other proceeding for any offence against 
the Act must be brought within three years next after 
the date of its commission (e). © 

Jurisdio- Again: any party complaining of the illegal seizure of 

‘tilly! any boat, vessel, or goods, after service of notice in 

seimure of writing, to the effect specified in section 313(d), and 

jets, within two months after the act complained of (¢) (provided 
amends have not been tendered under section 315 (/)), 
may, if the sum claimed for damages does not exceed 50l., 
proceed by plaint in the County Court (9). 

The action referred to in the ‘preceding paragraph 
must be brought at the Court of the district within which 
the cause of action arose, and the proceedings and con- 
duct of the suit will be regulated, as nearly as the circum- 
stances of the case miy allow, in conformity with the 
statutory and other provisions governing the procedure 
and practice of the Court (h). 

The cause is to be tried without jury, nor can any 
order be made for trial thereby, xcept upon the written 


‘ (b) 16 & 17 Vict. c. 107, 5, 263. 

(c) Id, 8, 308, Fie : ; ? 

(d) Which enacts that no action against an officer or other person acting 
under the direction of the Commissioners of Customs for anything done in 
the exeoution of, or by reason of his office, shall be commenced until one 
month next after notice in writing. See also s. 314. P 

(e) 16 & 17 Vict. o. 107, s. 317. 

( 


Where no such tender has been made, money may, under s. 316, be _ 


id into Court by way of amends, . 
ae 16 & 17 Vict. o, 107, 5. 318, 
(A) Id. 3, 319. 
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ent of the plaintiff and defendant (). But an dppeal | 
lie to the Superior Court (k). 


CHAPTER XI. 


Proceedings under the Merchant Shipping Consolidation 
Act, 1854 (17 & 18 Vict. ¢. 104). 


By virtue of section 169 of ‘the above Act, the person Suit by 
in whose favour an allotment note of part of a seaman’s phe 
wages has been made, may sue for and recover the 2 

_ amount thereof; with costs, in the County Court, subject 
‘to the provisions of the section just cited (a). 

Also by section 527 of the same Act, the J udge of the Order for 

County Court is empowered to order the detention of any oo 

~ foreign ship which has caused injury to the property of 

her Majesty or any of her subjects, when such ship is cate 
found in any port river of the United Kingdom, or made. 
within three miles of the coast thereof, it being sum- 
marily shown to the Court by the party applying for the 
order, that the injury in question was probably caused by 

the misconduct or want of skill of the master or mariners 

of the ship. 

The customs or other officer to whom such orde: as 
above-mentioned is directed, will under it detain the ship 
in question until satisfaction has been made for the 
injury by its owner, master, or consignee, or until security, 

_ t be approved by the Judge, has been given to abide the 


. vent of any action which may be brought in respect of 
such injury, and to pay all costs and damages that may 
be awarded thereon (b). 

___ Ip any action afterwards to be brought for damages 


in respect of the injury aforesaid, the person giving the 
Security above referred to must be defendant, and the 


{ 0 16 & 17 Vict. c. 107, 8. 319. ' (kb) Tb. 
'@) See Appendix. (6) 16& 17 Vict. c. 104, 8. 527. 
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order of the County Court Judge made .in relation to 
such security will, on production, be conclusive evidence 
of his liability to the suit (c). 

For proceedings under the above Agt the same fees are 
to be taken as upon the entry and fang of a plaint, 
regard being had to the amount (if awy) in dispute ; if no 
amount is in dispute, or if the amount in dispute is not 
ascertained, then the fees will be the same as upon a 
claim for 201. (d). 


CHAPTER XII. 


Proceedings under the Mercantile Marine Amendment 
Act, 1851 (14 & 15 Viet. c. 96). 


By section 17 of this Act, the person discounting a’ 


seaman’s advance-note may, subject to the provisions (a) 
therein contained, ten days after the final departure of 
the ship from the port of departure mentioned in the 
note, sue in the County Court for and recover the amount 
promised by the note, with costs, either from the owner 


or from any agent who has drawn or ‘authorised the ° 


drawing of the note; and the evidence specified in the 
same section will be sufficient to entitle the plaintiff in 
such suit to a verdict. : 

4s 


» 


CHAPTER XIII. 


Proceedings under the Joint Stock Companies Act 1856 
(19 & 20 Viet. e. 47). 


The Judges of County Courts who sit at places more 


than twenty miles distant from the General Post Office, 


(c) See Treasury Order of Nov. 21, 1856, 


(@) 17 & 18 Vict. c. 104, 5. 529. (a) See Appendix. 


PROCEEDINGS UNDER SUCCESSION DUTY ACT. 


‘are appointed Commissioners for the purpose of taking 
evidence in cases where a company is wound up by the 
Court of Chancery, under the provisions of the above 
statute (a). 
_ The reference may be made to a County Court Judge 
out of the jurisdiction of the Court which made the 
decree or order for winding up()). 

“In the matter so referred, the Judge will have the 
same powers of summoning and examining witnesses, 
requiring the production of documents, punishing defaults 


‘ by witnesses, and allowing their costs, as the Court which 
“made the order for winding up had; such powers will be 


superadded to those which as Judge of a County Court he 
possessed (c). For every sitting to take evidence under 
the above Act the fee is 2. (d). 


CHAPTER XIV. 


Proceedings wnder the Succession Duty Act, 1853 (16 & 17 
Viet. ec. 51). 


Under the 50th section of this Act, where the sum in Appeal lies 


dispute in respect of duty assessed by,the Commissioners 
thereunder does not exceed 50l., an appeal lies to the 
County Court by, “any accountable party dissatisfied 
with the assessment,” the appellant being required 
within twenty-one days after the date of. such assessment 
to give to the Commissioners notice, in writing, of 
his intention to appeal, and being also required within the 
further period of thirty days to deliver to them a state- 
ment of the grounds of appeal (a). The appeal lies to ° 
the Court of the district in which the appellant is resident 
or the property is situate, and the County Court Judge 


(a) & 101. (6) Ib. 
C (d) Treasury Order of Nov. 21, 1856. 
(® 16& 7 Vict. c. 51, s. 50, 


PP? 


has jurisdiction to hear and determine the matter of 
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the Metropolitan Building Act, 1855 (18 & 19 Metropoli- 


tan Build- 


the appeal, and the costs thereof; and for the purposes 
of such appeal he may direct any inquiry, valuation, or 
report to be made by any officer of the Court, or other 
person as he may think fit (6). 

By Rule 193, in proceedings in the County Courts 
under the above section, a plaint must be entered, and a 
summons issued taereon, and the rules and practice of 
the Court are to be adopted with respect to such pro- 
ceedings, so far as the same are applicable. 

Also by the Treasury Order of November 21st, 1856, 
it is directed that for proceedings under the statute, the 
same fees shall be taken as upon the entry and 


hearing of a plaint in the County Court, regard being 


had to the amount in dispute. 


@. 122), are contained various salutary provisions ing Act, 


ring jurisdiction in certain specified cases on the 


‘County Court (b). By section 85 (8) where an award has 


been made by one or three surveyors in respect of 
‘matters in difference arising under the Act, “either of 
the parties to the difference” may appeal therefrom to A 
the County Court within fourteen days from the date of * 


: the delivery of the award; and such County Court may, 


subject to the restrictions below mentioned, rescind or 
modify the award in such manner as it thinks just. It 
will, however, under rule 11, contained in the section just 
cited, be competent to any party thus appealing to object 


_ tothe case being entertained by the County Court, on 


proving to the satisfaction of the Judge that “in the 


event of the matter being decided against him he will 
be liable to pay a sum, exclusive of costs, exceeding 501,” 
and on giving security to prosecute the appeal and to 
abide the event thereof, whereupon proceedings in the 
County Court will be stayed and the appellant may bring 
an action in the manner prescribed by that portion of the 
Act under consideration, in a Superior Court. 

Under section 87 of the same statute, the Judge of a Jurisdie- 
County Court may be called upon to settle tle security cotillng 
for payment of costs and compensation in respect of work security 
to be executed by the owner of a building under authority "" 
of the Act, a difference thereupon arising between such 
owner and the owner of adjoining premises. 

Under section 96, where any consent is required to be Jurisdic- 
given or any other thing to be done by an owner of gee, Ee Be 
perty in pursuance of the Act, if there be no owner owner of 
capable of giving such consent or of doing such thing, preety, 
and no person empoyered to give such consent or to do 
such thing on behalf of the owner, or if any owner so 


CHAPTER XV. 


Proceedings under the Nwisances Removal Act, 1855 (18 & 
19 Vict. c. 121) and Metropolitan Building Act, 1855 
(18 & 19 Viet. ¢. 122), 


Under the Nuisances Removal Act for ‘England, 1855 
(18 & 19 Viet. ¢. 121, s. 19), the reasonable costs and 
expenses incurred in making a complaint, giving notice, 
or obtaining an order of Justices of the Peace, or in 
carrying the same into effect under the provisions of 
that statute, together with the penalties (if any) incurred 
thereunder, and the charges of suit, are recoverable in the 
County or in a Superior (a) Court, or if the local authority 
think fit, before any two Justices. 


Under s. 99, where an is by the Act authorised to be done by 
6) 16 & 17 Viet. o, 51, 5. 50, s Court, if it arises pres ot ~~ structure or other subject- 
@) Under the repealed Statute 11 & 12 Vict. o. 128 (the Nuisances Re- ‘ within the Oi or the liberties thereof, the Sheriffs’ 
moval and Diseases Prevention Act, 1848), #. 3, the County Court had thing to’ be done arises in respect of any 
say ane in the case above specified, exclusively of the Superior Court. ‘ bject-matter situate elsewhere, the County Court 
aatnae PA ee Union vy: Kimpton, 11 Exch. 295; Reg, v. Har- jestollotion jrithin the partioular district in which it is eltante, may 


- 
Power to 
make 
order, &c. 


Appeal to 
Superior 
, Court, 


= 


capable or any person so empowered cannot be found, 


the Judge of the County Court is empowered to give 
such consent, or do or cause to be done such thing on 
behalf of the owner upon such terms and subject to such 


conditions as he may think fit, and he may further dis. 


pense with the service of any notice which would other. 
wise be required to be served. 
\, Where jurisdiction is by the Act given to a County 
such Court may from time to time maké such 
er as it may think fit in respect of matters so brought 
before it, may settle the time and manner of executing 
any work or of doing any other thing, and may put the 
litigating parties upon such terms as respects the execu- 
tion of the work as it thinks fit. The Judge may also 
award or refuse costs according to circumstances, and 
settle the amount thereof (c). 

In proceedings in the County Court in respect of any 
matter qrising under the Act, a plaint must be entered 
and a summons issued thereon, and the rules and 
practice of the Court must be adopted with respect to 
such proceedings, so far as the same are applicable (d) ; 
and orders made therein will be enforceable by exe- 
eution, committal, or otherwise, in a manner similar to 
that in which the orders of the Court are ordinarily 
enforced (e). 

An appeal lies under the Act in any case over which 
jurisdiction is thereby given to the County Court where 
the value of the matter in difference exceeds 501., the 
opinion of the Judge as to such value being conclusive, 
at suit of either party aggrieved with the decision of the 
Court “in respect of any point of law, or the admission 
or rejection of any evidence,” and such appeal may be 
brought “in the same manner and upon the same 
terms” as in any'case within the ordinary jurisdiction 
of the Court, or as near thereto as circumstances 
permit (f). 

_For proceedings under the Metropolitan Building Act 


(c) s. 100. (@) Rule 194. 18 & 19 Vict. o. 122, «, 101. 
(e) s. 101. (f) s. 102. : 


OCEEDINGS UNDER METROPOLITAN BUILDING ACT. 


5, the same fees are to be taken as upon the entry and 
ing of a plaint in the Ogunty Court, regard being 
had to the amount (if any) in dispute ; and if’no amount 
in dispute, or if the amount in dispute is not ascer- 


tained, then as upon a claim for a sum of 201. (9). 


(g) Treasury Order of Nov. 21, 1856, Besides the various statutory 

conferring jurisdiction on the County Courts, noticed supra, 

some others which do not seem to require comment are contained in the 
ix. ; 


. APPENDIX. 


No, I, 


LIST OF CIRCUITS OF THE COUNTY 
COURT JUDGES. 


—_e— 


CIRCUIT I.—NORTHUMBERLAND AND DURHAM. 
Gateshead, Alnwick, Belford, Bellingham, Berwick, Haltwhistle, 
Hexham, Morpeth, Newcastle, North Shields, Rothbury, Wooler. 4 
, CIRCUIT Il,.—DURHAM. 
Barnard Castle, Bishop's Auckland, Darlington, Durham, Hartlepool, 
Shotley Bridge, South Stockton, Sunderland, Wolsingham. 
CIRCUIT IIL—CUMBERLAND, LANCASHIRE, AND 
WESTMORLAND. 
Brampton, Carlisle, Cockermouth, Keswick, Penrith, White- 


Alston, 

haven, Wigton, verstone, Ambleside, Appleby, Kendal, Kirby Lonsdale. 
CIRCUIT IV.—LANCASHIRE. 

Blackburn, Burnley, Clitheroe, Colne, Garstang, Kirkham, Lancaster, 


Poulton, Preston, 
CIRCUIT V.—LANCASHIRE. 


Bolton, Chorley, Leigh, Ormskirk, St, Helen's, Wigan. 


‘CIRCUIT VI.—LANCASHIRE. 
Liverpool. 
CIRCUIT VIl—CHESHIRE AND LANCASHIRE. 
All , Birkenhead, Chester, Nantwich, Northwich, Runcorn, 
Saltord, Warrington 


CIRCUIT VIIL—LANCAS 
Manchester. — 


CIRCUIT IX.—CHESHIRE, DERBYSHIRE, AND LANCASHIRE. 
Congleton, Hyde, Macclesfield, Stockport, Glossop, Ashton-under-Lyne. 
CIRCUIT X.—LANCASHIRE AND YORKSHIRE, W. R. 
Bury, Haslingden, Oldham, Rochdale, Saddleworth. 
CIRCUIT XIL—YORKSHIRE, W. R. ) 
Bradford, Keighley, Otley, Settle, Skipton. 


CIRCUIT XIl.—YORKSHIRE, W. R. 
‘Halifax, Holmfirth, Huddersfield, Todmorden, 
CIRCUIT XUL—YORKSHIRE, W. R. 
Sisson Doncaster, Goole, Rotherham, Sheffield, Thorne. 
CIRCUIT XIV.—YORKSHIRE, W. R. 
Dewsbury, Leeds, Pontefract, Wakefield. 
CIRCUIT XV.—YORKSHIRE, N, and W. 
Easingwold, Leyburn, Northallerton, Rich Stokesley, Thirsk, 
Whitby, York, Fm lg Ripon, Selby, ‘Wetherby, it " 


CIRCUIT XVI—LINCOLNSHIRE AND YORKSHIRE, E. and N. 
Barton-on-Humber, Be Great Driffield, Hedon, 


verley, Bridlington, 
Howden, Kingston-upon-Hull, Pocklington, Helmsley, New Malton, 
Scarborough, . 
omeurt XVIL—LINCOLNSHIRE. 


Linea cet Meaten by Gainsborough, Great Grimsby, Horncastle, 
Rasen, Sleaford, Spilsby. 


CIRCUIT XVIIL—NOTTINGHAMSHIRE. 
Bingham, Kast Retford, Mansfield, Newark, Nottingham, Worksop. 


CIRCUIT XIX.—DERBYSHIRE AND STAFFORDSHIRE. 


Alfreton, Ashborno, Bakewell, Bolo, Chapel-en-le-Frith, Chesterfield, 


Derby, Wirksworth, m-upon-Tren 
CIRCUIT XX.—LRIOESTERSHIRE, LINCOLNSHIRE, AND 
RUTLANDSHIR&. 


Ashby-de-la-Zouch, Hinckley, Leicester, Loughborough, Market Bos- 
worth, Market Harborough, Melton Mowbray, Gaston, Oakham, 
_Uppingham, 


CIRCUIT XXL—WARWICKSHIRE. 
Atherstone, Birmingham, Tamworth. 


CIRCUIT XXII.—LEICESTERSHIRE, NORTHAMPTONSHIRE, OX-- 


FORDSHIRE, WARWICKSHIRE, AND WORCESTERSHIRE. 
Lutterworth, Daventry, Banbury, Alcester, Coventry, Nuneaton, Rugby, 
Solihull, Southam, Stratford-on-Avon, Warwick, Shipston. 


CIRCUIT XXIIL—HEREFORDSHIRE AND WORCESTERSHIRE. 
Bromyard, Ledbury, ve, Droitwich, Evesham, Kidderminster, 
= Redditch, rai ly Tenbury, Upton-upon-Severn, Wor- 


CIRCUIT XXIV.—HEREFORDSHIRE, MONMOUTHSHIRE, 
AND RADNORSHIRE, 


Hereford, Kington, Leominster, Ross, A wenny, Chepstow, Mon- 
mouth, Newport, Pontypool, Tredegar, Usk, ven Prastnena 

CIRCUIT XXV.—STAFFORDSHIRE AND WORCESTERSHIRE. 
Oldbury, Walsall, Wolverhampton, Dudley. 


‘QIRCUITS OF JUDGES. 


: CIRCUIT XXVI.—STAFFORDSHIRE. 


Leek, Lichfield, Newcastle-under-L Rugel: 
ea Betty tok, Utes, os oo 


CIRCUIT XXVII,—SHROPSHIRE. 
Bishop's Castle, a Cleobury Mortimer, Ludlow, Market 
Drayton, Madeley, Newport, Shrewsbury, Wem, Wellington, Whitchurch. 


XXVIIIL.— ANGLESEY, CARNARVONSHIRE, Part or 
CARDIGANSHIRE, rarr or DENBIGHSHIRE, part or MERIO- 
F NET rok AND PaRT or MONTGOMERYSHIRE. 


way, Carnarvon, Portmadoc, Pwilheli, Lian 
aneyeieith, Bale C Bala, Goon Dolgelly, Machynlleth. use 


CIRCUIT XXIX.—DENBIGHSHIRE, FLINTSHIRE, MONTGOMERY- 
SHIRE, AND PART OF SHROPSHIRE. 


' Denbigh, Ruabon, Ruthin, Wrexham, Llanfyllin, Llanidloes, Newtown 
Welchpool, Oswestry, Holywell, Mold, Saint Tek ‘ ’ 
CIRCUIT XXX.—BRECKNOCKSHIRE, GLAMORGANSHIRE, 
AND PART OF RADNORSHIRE. 

Brecknock, Builth, Crickhowell, Hay, — Bridgend, Cardiff, 

Merthyr Tydfil, Neath, Pontypridd, Swansea, R 
CIRCUIT XXXI. —CARMARTHENSHIRE, PART OF CAR- 
DIGANSHIRE, AND PEMBROKESHIRE. 
Carmarthen, Llandeilo-fawr, i Linntovens, Llanelly, Newcastle-in-Em- 
lyn, Ci aa Cardigan, Lampeter, Haverfordwest, Narberth, Pem- 
CIRCUIT XXXIL—NORFOLK. : 
Attleborough, Aylsham, East Dereham, Yermouth, Holt, Norwich, 
Little Walsingham, North Walsham, Wymondham. ¢ : 
CIRCUIT XXXIIL—NORFOLK AND SUFFOLK. 
Harleston, Thetford, Beccles, Bury St. Edmunds, Eye, Framlingham, 
Halesworth, Ipswich, Lowestoft, Mil Mildenhall, Stowmarket, Woodbridge. 
CIRCUIT XXXIV.—CAMBRIDGESHIRE, LINCOLNSHIRE, 
NORFOLK, AND NORTHAMPTONSHIRE. 
Ely, March, Soham, Wisbeach, Bourne, Holbeach, ding, Stamford 
Downham Market, King’s Lynn, Swaffham, Peterb: " mt, r 
CIRCUIT XXXV.—COUNTIES OF BEDFORD, CAMBRIDGE, 
ESSEX, HERTFORD, HUNTS, NORTHAMPTON, AND SUFFOLK. 
ciaghe teat Cambridge; Newmarket, Saffron Walden, Royston, 
Huntingdon, St. Neot’s, Kettering, Oundle, Thrapstone, Haverhill. ’ 


CIRCUIT XXXVI.—BEDFORDSHIRE, BUCKINGHAMSHIRE, 
NORTHAMPTONSHIRE, AND OXFORDSHIRE. 


Leighton Buzzard, Ay , Buckingham, Newport 
= og ar pton, Towoeater, We ugh, Bicester, Thame = 


CIRCUIT XXXVII. sie ot ace oe OXFORDSHIRE. 


Abingdon, oe nay ford, New , Read- 
Se Wallingford, Wantage, Wiadsor, Ohipping orton, Oxford, Witney, 


b2 


+ 


* 


crRcuiT Fae eRe CRDORND, BUCRINGHAMBHTRE, 


© sel, Her hin St Ward Bint 


CIRCUIT XXXIX.—ESSEX AND SUFFOLK. 
Braintres, Brentwood, Chelmsford, Colchester, Dunmow, Halstead, 


Harwich, Maldon, Rochford, Romford, Hadleigh, Sudbury. 
CIRCUIT XL.—MIDDLESEX. 
Whitechapel. 
, CIRCUIT XLIL—MIDDLESEX. 
Shoreditch, Bow. 
CIRCUIT XLII.—MIDDLESEX, 
Clerkenwell, 


Bloomsbury, 

CIRCUIT XLIV.—MIDDLESEX. 
Brompton, Brentford, Marylebone. 

CIRCUIT XLV.—MIDDLESEX. 


CIRCUIT XLIIL—MIDDLESEX, 


Westminster. 
CIRCUIT XLVIL—SURREY. 
Chertsey, Croydon, Dorking, Epsom, Farnham, Godulming, Guildford, 
Kingston-on-Thames, Reigate, Wandsworth, 


CIRCUIT XLVIIL—SURREY. 
Southwark. 
CIRCUIT XLVIII.—KENT AND SURREY. 
Greenwich, Woolwich, Lambeth, 
CIRCUIT XLIX.—KENT. 
» Dartford, Gravesend, Maidstone, Rochester, Sevenoaks, Sheer- 
oon tele Ton Wells. 
CIRCUIT L.—KENT. 

Ashford, Canterbury, Deal, Dover, Faversham, Folkestone, Hythe, 

Argate, Ramegate, Romney, Sandwich, Sittingbourne, Tenterden, 
CIRCUIT LIL.—SUSSEX. 

Arundel, Brighton, Chicester, Cuckfield, East (Grinstead, Hastings, 

Horsham, Lewes, Midhurst, Petworth, Rye, Worthing. 
CIRCUIT LIL—HAMPSHIRE, 

Alton, Andover, Basingstoke, Bishop’s Waltham, Newport, L W. ; Peters- 

field, Portsmouth, Romsey, Southampton, Winchester. 
CIRCUIT LIII.—SOMERSETSHIRE AND WILTSHIRE. 

Bath, Frome, Bradford, Calne, Chippenham, Devizes, Marlborough, 

Melksham, Swindon, Trowbridge, Warmiuster, Westbury. 
CIRCUIT LIV.—GLOUCESTERSHIRE AND WIL? :HIRE. 


Cheltenham, Cirencester, Dursley, Gloucester; Newent, Newnham, 
Northleach, Stow, Stroud, Tewkesbury, Winchcomb, Malmesbury. 


CIRCUITS OF JUDGES. 


CIRCUIT LV.—GLOUCESTERSHIRE. 
Bristol, Chipping Sodbury, Thornbury. 


CIRCUIT LVI.—DORSETSHIRE, HAMPSHIRE, AND WILTSHIRE. 


a. Bridport, Dorchester, Poole, Shaftesbury, Wareham, Wey- 
Salisbury. 


t, Christchurch, Fordingbridge, Lymington, 


CIRCUIT LVII—SOMERSETSHIRE. 
hails Bridgwater, Chard, Crewkerne, Langport, Taunton, Temple 
sae 4 ellington, Wells, Wesaton-super-Mare, Williton, Wittenten, 
CIRCUIT LVIII.—DEVONSHIRE. 
Axminster, Barnstaple, Bideford, Crediton, Exeter, Honiton, South- 
molton, Tiverton, Torrington. 
CIRCUIT LIX.—CORNWALL AND DEVONSHIRE; 
Camelford, Launceston, East Stonehouse, Holsworthy, Kingsbridge, 
Newton Abbott, Oakhampton, Tavistock, ‘Totnes, 


CIRCUIT LX.—CORNWALL. 


Bodmin, Falmouth, Helston, Liskeard, Penzance, Redruth, Saint Austell, 
Saint Columb Major, Truro, 


‘county courts’ act (9 & 10 vier. c. 95). 


under the recited Acts of Parliament, or such of them 
as ought to be continued, should be holden after the passing of 
as branches of the County Court under the provisions of 
that power be given to her Majesty to effect 
No. IL at such times in such manner as may be deemed 
: her Majesty, with the advice of her Privy Counoil : | 
enacted by the Queen’s most excellent Majesty, by and with 
NTY and consent of the Lords Spiritual and Temporal, and 
THE ACTS RELATING TO THE COU Sa thle rene> Festianund ebeniiich ond te Ge 
COURTS (a). of the same, That it shall be lawful for her Majesty, Her 
pen ae advice of her Privy Council, from time to time to order 
this Act shall be put in force in such county or counties "ay order 
her Majesty, with the advice aforesaid, from time to time bg put in 
seem fit ; and this Act shall extend to those counties con- execution. 


9 & 10 Vicr. c. 95. 


7 & 8 Vict. 
o. 96, 


8 & 9 Vict, 
¢. 127. 


An Act for the more easy Recovery of Small Dedts and Demands in 
England. - [28th August, 1846. ] 


WHEREAS sundry Acts of Parliament have been passed from 
time to time for the more easy and speedy recovery of small debts 
within certain towns, parishes, and places in England: and 
whereas by an Act passed in the eighth year of the reign of her 
Majesty, intituled An Act to amend the Laws of Insolvency, 
Bankruptcy, and Execution, arrest upon final process in actions of 
debt not exceeding twenty pounds was abolished, except as to 
certain cases of fraud and other misconduct of the debtors therein 
mentioned : And whereas by an Act passed in the ninth year of the 
reign of her said Majesty, intituled An Act for the better securing the 
Payment of Small Debts, further remedies were given to judgment 
creditors, in respect of debts not exceeding twenty pounds, for the 
discovery of the property of debtors, and punishment of frauds 
committed by them: And whereas by the last-mentioned Act her 
Majesty is enabled, with the advice of her Privy Council, to 
extend the jurisdiction of certain Courts of Requests and other 
Courts for the recovery of small debts to all debts and demands, 
and all damages arising out of any express or implied agreement, 
not exceeding twenty pounds, and also to enlarge and in certain 
cases to contract the district of such Courts, amd make certain 
other alterations in the ice of such Courts in manner in the 
now reciting Act menti ; and it is expedient that the pro- 
visions of such Acts be amended, and that one rule and 


~ manner of proceeding for the recovery of small debts and demands 


should prevail throughout England: And whereas the County 
Court is a Court of ancient jurisdiction having cognisance of all 


by 
it 


cerning which any such order shall have been made and not 
otherwise or elsewhere: Provided always, that no Court shall be 


* county, including all counties of cities and counties of towns, rg 


cities; boroughs, towns, ports, and places, liberties and franchises, 
therein contained, or thereunto adjoining, into districts, and to 
ty Court shall be holden for the recovery of 

under this Act in each of such districts, and 

alter such districts as to her Majesty with the 

id, seem fit, and to order from time to time that 


the provisions of this Act, and with the advice aforesaid to alter 

the place of holding any such Court, or to order that the holding 

any such Court be discontinued, or to consolidate any two or 

of such districts, and from time to time, with the advice 

» to declare by what name and in what towns and places 

. County Court sliall be heldep in each district ; and if it shall 

to her Majesty that any part of any county, liberty, city, 

) or district may conveniently be declared within the 

jurisdiction of the County Court of an adjoining county, it shall be 

her Majesty, with the advice aforesaid, to order that 

shall be taken to be within the jurisdiction of the 

Court holden for the purposes of this Act for such 

g county in and for such district as her Majesty shall 
¢ manner as if it were part of such adjoining county. 


nage 
= 


be it enacted, That every Court to be holden under Courts held 
shall have all thé jurisdiction and powers’ of the County =~ = 
the recovery of debts and demands, as altered by this ihe same 
throughout the whole district for which it is holden, and Jurisdic- 
be a Judge for each district to be created under this tion as 
and the County Court may be holden simultaneously in all or © 
of such districts ; and every Court holden under this Act shall 


pleas of personal actions to any amount by virtue of a writ of 
justices issued in that behalf: And whereas the proceedings in the 
County Court are dilatory and expensive, and it is expedient to 
alter and regulate the manner of proceeding in the said Courts for 
the recovery of small debts and demands, and that the Courts 


+ 


(a) The Rules cited in the margin of this part will be found in extenso, 
post, No, III, 
2 


i commenced in the County 
the time when any Court shall be 
county may be continued, executed, 

persons liable thereunto, in the same, 
manner as if they had been commenced under the authority of 
this Act, 

V. And be it enacted, That it shall be lawful for her Majesty, 
with the advice of her Privy Council, to order that any Court holden 
for the recovery of small debts or demands within the provisions of 
any Act cited in either of the Schedules annexed to this Act, and 
marked (A,) and (B,) respectively, shall be holden as a County 
Court ; and it shall be lawful for her Majesty,’ with the advice 


any 


a 


Ese 


iff 


be abolished ; and every such Court shall continue to be holden 
under the Act according to which it is now constituted or regulated 
until the time mentioned in any such order which shall be made 

_ with reference to such Court; and from and after the timo 
mentioned in any such order the Act or Acts under which such 
Court is now constituted, so far as the same relate to the ostablish- 
ment or jurisdiction or practice of a Court for the recovery: of 
small debts or demands, shall be repealed, but not so as to revive any 
Act thereby repealed ; and such Court so ordered to be holden as 
a County Court shall thenceforth be holden as a County Court under 
this Act, and in all respects as if it had been originally constituted 
under the provisions of this Act. 


1 


Whena | 
Court shall 


any Court, or to any Commissionér of the Court of Bankruptcy, 
with respect. to judgments or orders obtained in the Court so 
or ordered to be holden as a.County Court, shall be 


alteration of the constitution of the said Courts, shall be as valid 
to all intents and purposes as if this Act had not been passed, or 


» and may be continued, 
against all persons liable thereto in the 
same manner as if they had been commenced under the authority * 
of this Act. 
VIIL. And be it enacted, That any Order in Council made for Orders in 


the of this Act shall be published in the London Gazette ; —* 
fond wat the intention of her Majesty to take into consideration lined bi 
propriety of making any such order shall he published in the the London 


London Gazette one calendar month at least before any such order Gazette. 
shall be made. | Words 


16 Viet. ¢, 
54, 8. 16, 


of any county, city, 
justices, or as 
poor, or of any vestry or local or 
r commissidners, or of any public 
corporation whatsoever, or directly or indirectly con- 
as attorney or agent for any party in any Court regulated 
this Act, or after the expiration of the said term of twelve 
months, in any other court of law or equity. 
J at present acting in the Courts of Bath, Bristol, 
and Manchester, entitled to the first appointment wnder- 
those places, 
ds of the Manors of Sheffield and Eccleshall appointed 
under 48 G. 3, c. 103, to be the first J udges under this Act for those 


The present County Clerk of Middlesex, appointed under 


hundred, or of any honor, manor, or liberty having any 
right thereof in which debts or demands may be recovered, 


office in such Court), or upon the next 
freghold office ; and from and after such sur- 
shall be discontinued, and the right of holding 
cease, and i 


proceedings commenced in such 


Court 
of action arose ; but no person shall be entitled to claim 
any Compensation under this Act by reason of any such surrender : 
always, that the surrender of the right of holding any 
Court for the recovery of debts and demands shall not be 
to infer the surrender or loss of any other franchise inci- 
dent to the lordship of such hundred, honor, manor, or liberty, 
and that the Court thereof may be holden for all other purposes, 
if any, incident thereunto, as now by law it may. 
XV. And be it declared and enacted, That the appointment of 
person who at the passing of this Act shall by any of the 
hereinbefore specified preside in or hold any Court consti- 
or held under any of the Acts cited in either of the said Sche- 
(A.) and (B.), tobe the’ Judge of any County Court, shall 
be deemed an appointment to hold a public office or employ- 
meaning of an Act passed in the sixth year of 
present Majesty, intituled An Act for the Amend- 
{ Bankruptey, #0 as to deprive him of any com- 
to which he may be entitled under the sqjd Act. 
And time to when any 
i removed, 
shall not be consoli- 
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Lt 


t 
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the samo county at the time of the passing of this Act ; and every 

such appointment shall be made by the Lord Chancellor, or, where 

the whole of the district is within the duchy of Lancaster, by the 
Chancellor of the duchy of Lancaster. J init 
And be it enacted, That no Judge appointed under this 1°48 
during his.continaance as such Judge practise as a bar- ects’ 
the district for which his Court is holden under this ters in their 
those barristers already appointed to preside in or hold Districts, 
Courts in Bath, Bristol, Liverpool, Manchester, Sheffield, °Xcer* 
and Middlesex, and now practising in chambers a8 con- Cages, 
counsel, who may continue such practice. Not to 


aa 
it 


nat 


Chancellor, or, where the whole of the district is within 
Lancaster, for the Chancellor of the said duchy, if he 
fit, to remove for inability or misbehaviour any such J of 
already appointed or hereafter to be appointed, the ty 
Provided always, and be it enacted, That it shall be Court re- 
Lord Chancellor or Chancellor of the said duchy, movable for 
several jurisdictions, to remove any Judge from any _ ty, 
to which he shall have been appointed, for the purpore of Districts of 
to any other district in which the salary of such 5 pa 
be less than in the district from which he shall be be j 


E 
itt 


if FREy 


it enacted, That in case of illness or unavoidable As to the 
cause whereof shall be erred on the Minutes of the Appoint- 
be lawful for the Judge appointed to hold any Court =. i" 
Act, or, in case of the inability of the Judge to make Fm ong 
appointment, for the Lord Chancellor, or, where the whole of 
the district is within the duchy of Lancaster, for the Chancellor of 
the duchy, to appoint some other person, who shall be a Judge 
ed under this Act, or who shall have practived as a bar- 
w for at least [three years, or asan attorney of one of her Words 
's Superior Courts of Common Law for ten years, but not then . 
or practising as an attorney in the district for which the Court yep, See 
ts holden), to act as the deputy of such Judge during such illness 19 & 20 
or 


BEET 


in the whole two calendar months in any consecutive 7 
twelve calendar months ; and every deputy so appointed, oa. 
time for which he shall be so appointed, shall have all 99 viet, 
and privileges and perform all the duties of the Judge c. 108, s. 
shall have been so appointed, Il, 
be it enacted, ‘That every Judge of the County Judges may 
name shall be inserted by her Majesty in any com- $¢t as P 


APPENDIX. 


Judge of the County Court may and shall 
in the execution of the office of Justice of the Peace for the 
county, riding, or division, although he may not have such 

or interest in lands, tenements, and here- 
as is required by law in the case of other persons being 
Justices of the Peace for a county, provided that he be not dis. 
qualified by law to act as a Justice of the Peace for any other 
cause or upon any other occasion than in respect of the want of 

such an estate or interest as aforesaid. j 
Judges, XXII. And be it enacted, That the Judges and other officers to 
Ko... be appointed under this Act shall be authorised and required to 
all such duties in or relating to any causes or matters 
in the High Court of Chancery, or before any Judge 
thereof, or before the Lord Chancellor in the exercise of any autho- 
rity bel to him, necessary or proper to be done in their 
ive districts, as the Lord Chancellor shall from time to time 


w 
same feesand sums of money as are now payable in respect 
thereof, to be accounted for and applied by them as the other foes 
authorised by this Act to be received are directed to be accounted 
for and applied +, Provided always, that the future amount of such 
fees shall continue subject to the same authority for revising the 
same to which it is now subject. 

Treasury XXII And be it enacted, That the Commissioners of her 
to appoint Majesty’s Treasury of the. United Kingdom of Great Britain and 
— Treland shall appoint so many persons as they shall think fit to bo 
treasurers of the Courts holden under this Act, and may remove 


pene 


N missioners from time to time shall order ; and the salary of every 
a Grant of Such treasurer shall~be paid out [of the Consolidated Fund of the 
Parlia- United Kingdom of Great Britain and Ireland] ; Provided always, 
ment, 17 that the person appointed or acting'as treasurer before the passing 
& 18 Vict. of this Act to any Court holden under any Act cited in either of 
% 94 ‘the said Schedules (A.) and (B.), if not disqualified under this Act, 
shall be entitled to-be the first treasurer of the same Court respec- 
tively, when holden as a County Court under this Act, in every 
case in which @ separate treasurer shall be appointed exclusively 
for such Court, and shall in such case continue to exercise his office, 
Appoint- Subject to the powér of removal provided in this Act. 
ment of XXIV, -And be it enacted, That for every Court under the 
Clerks authority of this Act there shall be a clerk, who shall be an attorney 
} in of one of her Majesty’s Superior Courts of Common Law, and 
a whom the Judge shall be empowered to appoint, subject to the 


county courts Act (9 & 10 vicr. c. 95), 13 


of the Lord Chancellor [and in case of inability or mis- Approval o 
, to remove, subject to the like approval] ; and until other- Lord Chan- 


wise directed by her Majesty, with the advice of her Privy ‘lor. 


Council, every such clerk shall be paid by fees as hereinafter pro- dg “4 
vided ; and in cases requiring the same such assistant clerks as 108, ». 8. 
Plagued shall be provided and paid by the clerk of Words 
within 
XXV. And be it enacted, That it shall be lawful for the Lord Brackets 
Chancellor, in ‘populous districts in which it shall appear to him ye 
t, to direct that two persons shall be appointed to execute Vict. ¢. 61, 
the office of clerk, under such regulations as to the division s, 4, 
of the duties and emoluments of the said office as shall be from See 19 & 
time to time made by order of Court in case of difference pay 
between them, each of such persons being qualified as is herein- 82, 0 
before provided in the case of a single clerk ; and where under Diennibins 
the provisions of any Act cited jn either of the said Schedules (A.) Districts 
and (B,) more than one clerk is now acting in and for the Court Lord Chan- 
holden under such Act, the same number of clerks shall be con- céllor may 
tinued, unless it shall seem expedient to the Lord Chancellor to ‘rect Two 
lerks to be 
order that such number be reduced. appointed. 
XXVI. And be it enacted, That it shall be lawful for the clerk Ta cane of 
of any such court, with the approval of the Judge, or in case of Illness, &e, 
inability of the clerk to make such appointment, for the Judge, to of Clerk, a 
apreint, from time to time a deputy, qualified to be appointed am rn 
of the said Court, to act for the clerk of the said Court at > . 
any time when he shall be prevented by illness or unavoidable Rules8&9. 
absence from acting in such office, and to remove such deputy at when ap- 
his pleasure ; and such deputy, while acting under such appoint- pointment 
ment, shall have the like powers and privileges, and be subject to notvacated, 
the like provisions, duties, and penalties for misbehaviour, as if he phy 
were the clerk of the said Court for the time being, at 08 ‘ 
XXVII. And be it enacted, That the clerk of each Court, with 19, .” 
mich assistant clerks as aforesaid in cases requiring the same, shall Duties of 
issue all summonses, warrants, precepts, and writs of execution, and Clerks. 
register all orders and judgments of the said Court, and keep an Rules 6 to 
account of all proceedings of the Court, and shall take charge of 20, 
and keep an account of all Court fees and fines payable or paid into 
Court, and of all monies paid into and out of Court, and shall 
enter an account of all such fees, fines, and monies in a book 
belonging to the Court, to be kept by him for that purpose, and 
shall from time to time, at such times as shall be directed by order 
ofthe Court, submit his accounts to be audited or settled by the 
treasurer. 


XXVIII And be it enacted, That it shall not be lawful for the Offices of 
clerk of any Court holden under this Act, or the partner of any Clerk, 


such clerk, or any person in the service or émployment of such big orl 


dlerk or his partner, to act as treasurer or high bailiff of the Court ; jot to be 
or for the treasurer, his partner or clerk, or any person in the conjoined, 
service or employment of such treasurer or his partner, to act as 
dlerk or high bailiff ; or for the high bailiff, his partner or clerk, or 
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person in the service or employment of such high bailiff or his 
to act as clerk or treasurer of the Court. 
i be it enacted, That no clerk, treasurer, high 
officer of the Court shall, either by himself or his 
be directly or indirectly engaged as attorney or agent for 
in any proceeding in the said Court, . , 
And be it enacted, That every person who, being the 
of any such Court, or the partner of such clerk, oF & person 
service or employment of any such clerk or of his partner, 
accept the office of treasurer or high bailiff of such Court, or 
who, being the treasurer of any such Court, or the partner of any 
such treasurer, or a person in the service or employment of any 
such treasurer or of his partner, shall accept the office of clerk or 
high bailiff in the execution of this Act, or who, being the high 
bailiff of such Court, or the partner of any such high bailiff, or 
person in the service or employment of any such high bailiff, or of 
his partner, shall accept the office of clerk or treasurer in the 
execution of this Act, and also every clerk, treasurer, high bailiff, 
or other officer of any such Court who shall be, by himself or his 
partner, or in any way, directly or indirectly, concerned as attorney 
or agent for any party in, any proceeding in the said Court, shall 
for every such offence forfeit and pay the sum of fifty pounds to 
any person who shall sue for the same «in any of her Majesty's 
Superior Courts of Record, by action of debt or on the case. 
" XXXI. And be it enacted, That for every such Court there shall 
be one or more high bailiffs, whom the Judge shall be empowered 
by order of Court to appoint [and in case of inability or mis- 
behaviour, to remove by a like order]; and every such high bailiff 
shall be empowered, subject to the restrictigns hereinafter con- 
tained, by any writing under his hand, to appoint a sufficient 
number of able and fit persons, not exceeding such number as 
» shall be from time to time allowed by the Judge to the bailiffs to 
assist the said high bailiff, and at his pleasure to dismiss all or any 
of them, and appoint others in their stead ; and every bailiff so 
* appointed may also be suspended or dismissed by the Judge. 
XXXII. Provided always, and be it enacted, That until Par- 
liament. shall otherwise direct, the High Bailiff of Westminster, 
shall have the execution of all process issuing out of any of the 
said Courts the jurisdiction of which shall include the City and 


i 


HH: 


sterand Liberty of Westminster or any part thereof, and shall be deemed 
Southwark. the high bailiff of such Courts ; and the High Bailiff of Southwark 


shall have the execution of all process issuing out of any of the 
said Courts the jurisdiction of which shall include the Borough of 
Southwark or any part thereof, and shall be deemed the high 
bailiff of such last-mentioned Courts, and no other high bailiff shall 
be appointed for such Courts, z 
XXXIIL And be it enacted, That the said high bailiffs or one 
of them shall attend every sitting of the Court, for such time as 
* shall be required by the Judge, unless when their absence shall be 
allowed for reasonable cause by the Judge, and shall, by them- 


if 


COUNTY couRTS AcT (9 & 10 vicrT, o. 95). 15 


@ or by the bailiffs appointed to assist them as aforesaid, serve Rule 21. 
the summonses and orders, and execute all the warrants, 19 & 20 


Eg ed eis, ow of the Court ; and the said high Viet. o. 


and bailiffs shall in the execution of their duties conform 108, ». 17. 
such general rules as shall be from time to time made, for Rules 22 to 
the proceedings of the Court as hereinafter provided, 32, 
and direction of the Judge ; 
r said high bailiffs shall be entitled to receive all fees and 
y allowed by this Act in the naine of fees’ payable go 19 & 
out of which they shall provide for the execution of 20 Vict. c. 
duties for which such fees are allowed, and for the payment 108, s, 83, 
iffs and officers appointed to assist them, according to 
scale of remuneration as shall be from time to time approved 
; and every such high bailiff shall be responsible for 
acts and defaults of himself and of the bailiffs appointed to 
him, in like manner as the sheriff of any county in Eng- 
responsible for the acts and defaults of himself and his 
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» Provided always, and be it enacted, That the persons Provision 
the offices or performing the duties of clerks and high respecting 
in any Court holden under any Act cited in either of the — and 
Schedules (A.) and (B.) on the First day of June in his year, High, 
who shall continue respectively to hold the same offices or to Courts 
perform the same duties at the time when such Act shall be under Act 
repealed under the provisions of this Act, whether or not qualified cited in 


FF 


BE 


a hereinbefore provided, shall be entitled rieery 
under this Act, to be the first clerks and 


under the provisions of any of the said 

was on the said First day of June, and 

shall be repealed, under the provisions of 

r any of the said Courts, or in and for 

of any Court, the same persons shall 

exevute the office of clerk of the same Courts as aforesaid, 

under such regulations as to the division of the duties and emolu- 
of the said office as shall be from time to time made by 
of Court, in case of difference between them : Provided 
that if the clerk of any Court cited in the said Schedule 
within one calendar month next after the repeal of the 
which it is now holden, decline to accept the office of 
the same Court as holden under this Act, it shall be 
é the Commissioners of Her Majesty’s Treasury, if they 
think fit, to take into consideration the speeial circumstances 
ease, and to award such compensation to be paid to such 
‘ as the circumstances they shall think reasonable, in the 


rf 


EFEGESE 
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(errs mati rm esha 


as 


in the case of persons whose emoluments 
diminished or taken a this Act. 
pe plrthaen > jurndiotion of the Court of Con 


F 
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the 
ee the offices of registrar and clerk and deputy 
said Court of Conscience shall continue to hold 
offices respectively when a Court shall be established in 
f Bristol under the provisions of this Act, they shall 
hold the office and execute the duties of clerks of 
vite seg nde othagmar = pale genders 
ceeding shillings, under such regulations 
of the’ 7 Irn and emoluments of the said office 
time to time made*by order of Court, in case of 
between them ; and in case the person now holding 
office of clerk of the said Court of Requests shall continue to 
hold the same office at the time when such Court shall be esta- 


iat 


Hi jesty’s Treasury from time to time shall order, for the due 
ps ri their several offices, and for the due accounting for 
and payment of all monies received by them under this Act (or 

* which they may become liable to pay for any misbehaviour in their 
office), : 

XAXVIL Fees to be taken. according to Schedule (D.), and 
Tables to be exhibited in conspicuous places.—Rep. by Sect, 3. of 
19 & 20 Vict. c. 108, Schedule A, Sa 

XXXVIIL And be it enacted, That every person who is — 
to any franchise, right of appointment, or office under any of the 
hen’ under mo ig Court mentioned in the said Schedule (A.) 
is holden, and every person who shall have been entitled to any 
fees or salary for his services in the execution of any of the same 
Acts, or for the issue of any writs to the sheriff out of the High 
Court of Chancery, and also every person who is entitled to any 
franchise or right of appointment to hold office in any Court in any 


COUNTY couRTs Acr (9 & 10 vior. c. 95). 


district in which the County Court had not jurisdiction before the 
9 of this Act, and in which district a Court shall be esta- 
; under the provisions of this Act, and also. every person 
holding any office in any such last-mentioned Court whose franchise 
or right of appointment or office shall be affected, abolished, or 
taken away, or whose emoluments shall be diminished or taken 
away under the operation of this Act, shall be entitled to make a 
claim for mmissioners of her Majesty's 

hs after the passing of this Act, 


the said Commissioners, 
to inquire what was the 
ment, and what was the 
the lawful fees and em 
pensation should be allo 
shall award such gross as they 
shall think just to be awarded upon consideration of the special 
circumstances of each case ; and all such compensations shall be 
paid out of the Consolidated Fund of the United Kingdom of 
Great Britain and Ireland: Provided always, that if any person 
holding any office in any of the said Courts shall be appointed 
after the passing of this Act to any public office or employment, 
the payment of the compensation awarded to him under this Act, 
#0 long as he shall continue to receive the salary or emoluments of 
such office or employment, shall be suspended if the amount of 
such salary or emoluments is greater than the amount of such 
compensation, or if not shall be diminished by the amount of such 
salary or emoluments : Provided also, that nothing in this Act 
contained shall be deemed to entitle any person tu compensation 
for the loss or diminution of the profits of any office to which he 
shall have been appointed under any Act containing a provision, 
tither that he is not to be entitled to compensation for the loss or 
diminution of the profits of his office, or that such Act should 
cease on or within a limited time after the passing of any general 
Act for the recovery of small debts, or under.the provisions of 
tither of the said Acts of the eighth year’ of her Majesty and of 
the ninth year of her Majesty. 
- And be it enacted, That it shall be lawful for her Oficers of 
» With the advice of her Privy Council, to order that the Courts may 
clerks, bailiffs, and officers of the Courts holden under this be paid by 
Act, or any of them, shall be paid by salaries instead of eves, or — si 
in any manner other than is provided by this Act ; and if her Rees, 
Majesty shall be pleased, with the advice aforesaid, to make such goo 19 & 
order; or to order that any such Court shall be abolished, or that 20 Vict. c. 
the district for which any such Court is holden shall be conso- 108, ss. 81, 
with any other district, or if any Act shall be passed ies 
Whereby it shall be provided that the said Courts or any of them abolished, 
be abolished, or otherwise constituted than is provided by nv Compen- 
Act, no such clerk or bailiff, nor any judge, county clerk, sation al- 
» Or other officer of any such Court, shall be entitled to lowed, ex- 
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be sufficient to pay the said 
be 
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it enacted, That the greatest salaries to be received 
the and clerks of the Courts holden under 
i be twelve hundred pounds by a judge and six 
by a clerk, exclusive of all salaries to his clerks 
Act. employed in the business of the Court, and other expenses inci- 
See 19 & 20. “ental to his office, unless in the case of any judge or clerk of any 
Vict. c, Such Court acting in the same capacity, before the passing of this 
108, ss, 81, Actin any Court mentioned in the said Schedule (A.), whose salarie, 
82. shall not be limited to any sum less than the average amount of 
the fees and emoluments of their ive offices during the 
seven years next before the passing of this Act ; Provided always, 
that it shall be lawful for the Commissioners of her Majesty's 
Treasury to allow in each case such sum as they shall in each case 
deem reasonable to defray travelling expenses, with reference to 

the size and circumstances of each district. 
Fees and XLI. And be it enacted, That the clerk of every Court holden 
fines to be under this Act, from time to time as often as he shall be required 
for to Trea- 80 to do by the treasurer or Judge of the Court, and in such form 
as the treasurer or Judge shall require, shall deliver to the trea- 
surer a full account, in writing of the fees received in that Court 
under the authority of this Act, and a like account of all fines 


—_ [and shall pay over to the treasurer, quarterly or oftener in every 
Brackets year, by order of the Court, the monies remaining in his hanids over 
rep. by 12 and above his own fees, and such balance as he shall be allowed by 
pe Aig! order of the Court to retain for the current expenditure of the 
& 20% fs Court, 


Clerk's Ac- L And be it enacted) That the treasurer of every Court 


>" holden under this Act shall from time to time, quarterly or oftener, 
settled by % Shall be directed by order of the Court, audit and settle the 
Treasurer. accounts of the clerk and other officers 


of the Court, and shall 


! 


COUNTY courTs act (9 & 10 vicr. c. 95). 19 


“tho balance of the various monies which such clerk and 
shall have received under this Act, and shall pay Rule 16, 
Judge of the Court the amount of his fees, and make 
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; ers of her Majesty’s Treasury. 

be it enacted, That the treasurer of every Court Treasurer 

this Act shall once in every year, and oftener if of the Court 
issioners of her Majesty’s "ender 


F 
i 


fi 


the public accounts of Great Britain a true Board. 
writing of all monies received and of all monies dis- 

on account of every Court holden under this Act of 
treasurer, during the period comprised in such account, 
form, and’ with such particulars of receipt and disburse- 
otherwise, as the said Commissioners of Audit shall from 
time require. 

XLIV. And be it enacted, That the Commissioners of her Commis. 
Majesty’s shall from time to time make such rules as to sioners of 
money 


I 
i 


Hil 
oF 


this the 
“= \ gree other sums of money. applied, 

j it enacted, That the accounts to be k 
the several treasurers on account of the said Courts an po sn al 
examined and audited by the Commissioners for auditing tho te be 
public accounts of Great Britain, under the powers vested in them *dited 
under an Act of the twenty-fifth year of.the reign of King George } seal of 
the Third, intituled An Act for the better examining and auditing 25 G. 3, 
the Public Accounts of this Kingdom, and under any Act now in ¢ 52. ’ 
force, or otherwise howsoever, except so far as the same are varied 


A 
all sums paid over by him to the treasurer of the Court, includ- p ke I 
ing all Hed balances carried to the account of the general all Sums 
as provided ; and eyery such account, duly — Ang 


vouched by receipts given under the hand of the treasurer, shall qroasur 
ComuansnS,% charge the treasurer in his account before the suid" 1a 
XLVIL. And be it enacted, That it shall not be necessary to 
Ac 
= the accounts of the said treasurers before the Chancellor — 
Exchequer, but the said Commissioners of Audit shall *vdited to 
— & statement of every account examined and audited by —- 
othe nder the authority of this Act to the Lord High Treasurer, “"*""™ 
Commissioners of her Majesty’s Treasury for the time being, 
' e2 


i of any Court 
with ap- holden under ‘this Act for which a Court house and offices, with 


instead of providing separate buildings, may, with the like 
approval, contract with any person being the owner of or having 
the control and management of any county or town hall or other 
building, for the use and occupation thereof, or of so much thereof 


such annual rent, and to such conditions as to the repairs, altera- 
tions, or improvements of such hall or building, as*may be agreed 
upon ; and all lands, messuages, and other real and personal 

and effects belonging to the Court shall vest in the treasurer 
the time being, and in his successors in that office, in trust for 
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XLIX. That it shall be lawful for any Court 
holden under this Act, with the approval of one of her Majesty's 


wy 
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i 


of this Act any prison now belonging to any Court holden under 
of the Acts cited in the said Schedules (A.) and (B.) in all 
i the said Secretary of State that the 


: 
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the Court is established is inconveniently situated, 
the use of the said Courts ; and whenever 
allowed to be used it shall be deemed 
one the county for which it shall be used, 
as if it had been provided, after presentment of the insufficiency 
of one common gaol for such county, under the provisions of an 
the sixth year of the reign of her Majesty, intituled 
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33 
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house of correction of the county, district, or - 


are 


it declared and enacted, That the provisions of the Power for 
Consolidation Act, 1845, shall apply to the purchase Purehasin 
of lands by the treasurer of any such Court-for the purposes of ? 
this Act, except so much thereof as relates to the purchase and 
taking of lands otherwise than by agreement ; and in construing the 
said Act the treasurer, acting with the approval of one of’ her 
Majesty's principal Secretaries of State, shall be deemed the pro- 
moter of the undertaking for which such lands are required. 

LL. Treasurer empowered to borrow money for the purposes of thia 
Act, seewred upon the General Fund. ; 

, LIL A general fund to be raised for paying aff money borrowed, — 
i gee 3 of 10 & 20 Vict. c. 108. Schedule A. 

[. And be it enacted, That as soon as a Court shall have’ Property of 
been established in any district under this Act, all es, Courts in 
lands, and tenements, and all real estates and effects, vested in Schedules 

belonging to the commissioners, clerks; trustees, or (B:) to vest 

‘ of any of the Courts mentioned in the said Schedules in the 
and (B.), which were holden in trust for the purposes of such Treasurer 
vest in or belong to the treasurer of the County pf the 
the time being, and his successors in the said office, in Gun? 
the purposes of this Act, for the like estate and interest, 

to all the covenants, conditions, and agreements on which 

were respectively holden ; and the said commissioners, 
trustees, and other officers, their heirs, executora, 
administrators, shall be freed and dischargéd from all such 
covenants, conditions, and agreements, and from the consequences 
of their being unable to fulfil any covenants or agreements into 
which any of them may have lawfully entered in execution of the 
provisions of any of the said Acts, on or before the repeal of such 
Act with respect to their estate or interest in such messuages, 
lands, tenements, real and personal estates and effects, in con- 
sequence of the vesting thereof in the said treasurer ; and all 
monies aud securities for money, and other property and effects of 
kind whatsoever, in the hands of the commissioners, clerks, 
treasurers, trustees, or other officers of any such Court, shall be 
paid, transferred, apd delivered to the said treasurer, or to such 
person as he shall appoint to receive the same, and shall be applied 


eh 
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same purposes to which the general fund is applicable. 

LIV. And be it enacted, That it shall be lawful for the treasurer Provisions 
the approval of the Commissioners of for out- 

her Majesty’s Treasury, and upon the certificate of the expediency a 

thereof under the hand of the Judge, to sell and dispose of all -*bilities 

messuages, lands, and tenements which may be vested in him 
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or out of any fund to which such fees are payable, 
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to the treasurer on account of 
the proceeds of the sale of any 
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shall be sold, such debts, salaries, and annuities shall 
were debts which had been incurred for 


gee 
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in which the place is included where such 
shall be liquidated out of the general fund 
hereinbefore mentioned, if the same shall be sufficient for that 
purpose, and any deficiency therein shall be paid out of the Con- 
solidated Fund of the United Kingdom of Great Britain and 

Treland, ; 
Clerks to LY. And be it enacted, That tho clerk of every Court shall 
have the have the care of the Court house and offices of the Court, and 
Sour shall appoint and have power to dismiss the necessary servants for 
Houses, taking charge of such Court house and offices, at such salaries as 
&e., and to shall be from time to time authorized by the Judge, with the con- 
tand sent of the Commissioners of her Majesty’s Treasury ; [and the 
Servants, rk of the Court wnder the direction of the said Commissioners, anid 
subject to such regulutions as they may require to be enforced, shal! 


: 
: 


* (make all necessary contracts or otherwise provide for repairing and 


within furnishing, and for cleaning, lighting, and warming, the said Court 
Brackets house and offices, and for supplying the said Court and offices with 
pe law and office books and stationery, and for defraying all other 
101, 5, 8, “ecessary expenses not otherwise provided for incider' to the holding 
4 of the said Court,] and the charge of the Court house and offices, 
and expenses thereby incurred, shall be paid out of the general 
fund of the Court : Provided always, that the treasurer or clerk 
of any Court, or the partner of any such treasurer or clerk, or 
Words any person in the service or employment of any such treasurer or 
within clerk, shall not be directly or indirectly concerned or interested in 
Brackets any such contract, or in supplying any articles for the use of the 
a said Courts and offices : [Provided also, that no payment for’ any 
Vict. c. such charge shall be allowed in the clerk’s accounts wntil allowed 
101, 4.8, wnder the hand of the Judge.| © ‘ 


by the monies and effects , 


messuages, lands, and tenements, in case the same or any , 
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county courts Act (9 & 10 vicr. c. 95). 


And be it enacted, That the Judge of each district shall Judge to 
and hold the County Court at each place where her Majesty hold the 
have ordered that the County Court shall be holden within )).04 Her 
at such times as he shall appoint Se ga ee 
shall be holden in every such place once at least in . 

calendar month, or such other interval as one of her Rules 
s principal secretaries of State shall in each case order ; & 3. 
wh ties torchageradbgr yr ang mec ibomiped yal off mer 
in some conspicuous place in the Court house an cane 
Palo of the clerk of tho Court, and no other notice thereof shall —— 
; whenever any day so appointed for holding the jouyned, 
tered, notice of such intended alteration, and of sce 19 & 
it will take effect, shall be put up in some con- 20 Viet. ¢, 
place in the Court house and in the clerk’s office. 106, 6, 7. 
And be it enacted, That for every Court holden under this Process of 
shall be made a seal of the Court, and all summonses the Court 
jer process issuing out of the said Court shall be sealed or {0 he under 
stamped with the seal of the Court ; and every person who shall" 
forge the seal or any process of the Court, or who shall serve or 
enforce any such forged process knowing the same to be forged, or 
deliver or cause to be delivered to any person any paper falsely 
purporting to be a copy of any summons or other process of the 
said Court, knowing the same to be false, or who shall act or pro- 
feas to act under any false colour or pretence of the process of the 
shall'be guilty of felony. 
LVIII. And be it enacted, That all pleas of personal actions, Jurisdic- 
where the debt or damage claimed is not more than twenty } ong the 
whether on balance of account or otherwise, may be “°“™ 
holden in the County Court, without writ ; and all such actions pote) yo 
brought in the said Court shall be heard and determined in a 44 vic, 
summary way in a Court constituted under this Act, and accord- o, 61, ». 1, 
ing to the provisions of this Act: Provided always, that the fo} juris. 
Court shall not have cognizance of any action of ejectment, or in diction by 
which the title to any corporeal or incorporeal hereditaments, or prong og 
to any toll, fair, market, or franchise, shall be in question, or in 59 yict. ¢, 
which the validity of any devise, bequest, or limitation under any 198, », 25, 
will or settlement may be disputed, or for any malicious prosecu- pyjon pi1/¢ 
tion, or for any libel or slander, or for criminal conversation, or comes in 
for seduction, or breach of promise of marriage. question, i 
LIX. And be it enacted, That, on the application of any dah 20 
person desirous to bring a suit under this Act, the clerk of the j99",.'95, 
Court shall enter in a book to be kept for this purpose in his 5 i, 4, to 
office a plaint in writing, stating the names and the last known jy pjaint, 
places of abode of the parties, and the substance of the action 
intended to be brought, every one of which plaints shall be 
numbered in every year according to the order in which it shall 
be entered ; and thereupon a summons, stating the substance of Rules 33 
the action, and bearing the number of the plaint on the margin to 38. 
thereof, shall be issued under the seal of the Court according to Rules 39 
such forth, and be served on the defendant so many days before % 4% 
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peaptes yagre Seek bs bettas ah ehh Goce bo to LXIV. And be it enacted, That it shall be lawful for any Minors may 
as by the rules for regulating the person under the age of twenty-one years to prosecute any suit in sue 
saumnat 4 Practice of the Court, as hereinafter provided ; and delivery of any Court holden under this Act for any sum of money not greater es. 
to 59, such summons to the defendant, or in such other manner as shall than twenty pounds which may be due to him for wages or piece- 
be specified in the rules of practice, shall be deemed good service ; work, or for work as a servant, in the same manner. as if he 
and no misnomer or inaccurate description of any person or place were of full age. 

\ Rules 94, in any such plaint or summons shall vitiate the same, so that LXV, And be it enacted, That the jurisdiction of the County Cases of 
96. the person or place be therein described so as to be commonly Court under this Act shall extend to the recovery of any demand, Partner. 
Summons known. not exeseding the sum of twenty pounds, which is the whole oF Tatustacy 
may issue, LX. And be it enacted, That such summons may issue in any part of the unliquidated balance of a partnership account, or the ‘ 
Cans o¢ ‘district in which the defendant or one of the defendants shall amount or 


part of the amount of a distributive share under an 
any legacy under a will. 
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not arise or, by leave of the Court for the it enacted, That it shall be lawful for any Executors 
: in the or one of the defendants shall have dwelt or carried on his exeoutor or administrator to sue and be sued in any Court holden ™ay sue 
- District. —husiness, at some time within six calendar months next before under this Act in like manner as if he were a party in his own paheruel 
Rule 11. the time of the action brought, or in which the cause of action right, and judgment and execution shall be such as in the like case 4; 172. 
See19& arose, such summons may issue in either of such last-mentione: would be given or issued in any Superior Court. 
eeu Courts. ; LXVIL. And be it enacted, That no privilege, except as herein- No Privil- 
" _LXL And be it enacted, that any summons or other process after excepted, shall be allowed to any person to exempt him from °seallowed. 
erie Die. Which under this Act shall be required to be served out of the the jurisdiction of any Court holden under this Act ol 
trict of district of the Court from which the same shall have issued may LXVIIL. And be it enacted, That where any plaintiff shall 10}, 5, 18 
: Court may be served by the bailiff of any Court holden under this Act in any have any demand recoverable under this Act against two or more 
beserved part of England, and such service shall be as valid as if the same persons jointly answerable, it shall be sufficient if any of such persons 
Edler had been made by the bailiff of the Court out of which such sum- be served with process, and judgment may be obtained, and execu- 9%¢ hd 
4 Court. mons or other process shall have issued within the jurisdiction of tion issued against the person or persons so served, notwithstanding | al 
19% 90 the Court for which he acts, that others jointly liable may not have been served or sued, or liable may 
Viet.c.108, LXIL. And be it enacted, That service of any summons or other may not be within the jurisdiction of the Court ; and every such be sued. 
a. 17. process of the Court which shall require to be served out of the person against whom judgment shall have been obtained under this Rule 90, 
Proof of district of the Court may be proved by affidavit, purporting to be Act, aud who shall have satisfied such judgment, shall be entitled 
Service of sworn before any Judge of a County Court, or before a master to demand and recover in the County Court under this Act con- 
pag extraordinary in Chancery, or any person pow authorized by law tribution from any other person jointly liable with him. 
trict, or in *0 take affidavits ; and the fee for taking such affidavit shall not LXIX. And be it enacted, That the Judge of the County Judge alone 
the Absence be more than one shilling, and shall be costa in the cause ; and in Court shall be the sole Judge in all actions brought in the said % deter- 
of the every case of the unavoidable absence of the bailiff by whom any Court, and shall determine all questions as well of fact as of law, jw sll 
Bailiff. summons or other process of the Court shall have been served the unless a jury shall be summoned as hereinafter mentioned ; and unless a 
wy service of such summons or other process may be proved, if the no suitors shall in any case be summoned to hold or have any Jury be 
a . * Judge shall think fit, in the same manner as a summons serve:l jurisdiction in any Court holden under this Act. summoned, 
. ae out of by aguas of ng agen but without additional charge to LXX. — be it enacted, That in all actions where the amount Actions 
either parties to it. claimed exceed five pounds, it shall be lawful for the plaintiff ™4Y 
Ir iene LXIII. Arid be it enacted, That it shall not be lawful for any or defendant to\require a jury to be summoned to try the said = ps 
’ © °° plaintiff to divide any cause of action for the purpose of bringing action ; and in At actions where the amount claimed shall not Partics 
pee yy ~ two or more suits in any of the said Courts, but any plaintiif exceed five pounds,-it shall be lawful for the Judge in his dis- require it. 
divided for having cause of action for more than twenty pounds, for which a cretion, on the application of either of the parties, to order that Rules 7 
the Purpose plaint might be entered under this Act if not for more than such action be tried by a jury ; and in every case such jury shall to 80. 
twenty pounds, may abandon the excess (@), and thereupon the be summoned according to the provisions hereinafter contained : 
his case, recover to an amount not Provided always, that the party requiring a jury to be summoned 
and the judgment of the Court upon po ied ere oPcbory ef Sera at his office, such 
discharge of all demands in respect notice thereof as directed by rules made for regulating 
entry of the judgment shall be made the practice of the Court as hereinafter provided ; and the said 


clerk shall cause notice of such demand of a jury, made either 


Lab 


clerk. 
LXXL. And be it enacted, That every party requiring any jury 


to be summoned shall, at the time of giving the said notice, and 


such sum shall be considered as costs in the cause, unless 
otherwise ordered by the Judge. 
be it enacted, That the sheriff of every county, 
the high i 
be delivered to the clerk of the Court a list of persons qualified 
and liable to serve as jurors in the Courts of Assize and Nisi 


, and borough respectively, within 
fourteen days from the receipt of the jury book from the clerk of 


persons residing within the jurisdiction of the Court, 
for which list the said sheriffs and high bailiffs shall be entitled to 
See19& receive [out of the general fund of the Court] a fee after the rate of 
eee twopence for every folio of seventy-two words ; and whenever a 
08, 85. jury shall be required, the clerk of the Court shall cause so many 
of the persons naniéd in the list as shall be needed in the opinion 

of the Judge to be summoned to attend the Court at a time and 
place to be mentioned in the summons, and shall administer, or 

cause to be administered, to such of them as shall be impannelled 


Court at the time mentioned in the summons, and in default of 
attendance shall forfeit such sum of money as the Judge shall 
direct, not being more than five pounds for each default ; and the 
delivery of such summons to the person whose attendance is 
required on such jury, or delivery thereof to his wife or servant, 
or any inmate at his usual place of abode, trading, or dealing, 
shall be deemed good service: Provided always, that no person 
shall be summoned or compelled to serve on such jury more 
than twice within one year, or who shall have been summoned 
and shall have attended upon any jury at the Assizes, or any Court 
of Nisi Prius, or at the Central Criminal Court for the same 
county, within six calendar months next before the delivery of 
such summons. 
Number of  LXXIIL And be it enacted, That whenever there are any jury 
the Jury, trials, five jurymen shall be impannelled and sworn, as occasion 
Rule 30, shall —s give their verdicts in the causes which shall be 
brought them in the said Court, and being once sworn, shall 
not need to be re-sworn in each trial ; and either of the parties to 
any such cause shall be entitled to his lawful challenge against all 
or any of the said jurors in like manner as he would be entitled in 
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any Superior Court ; and the jurymen so sworn shall be required 
to give an unanimous verdict. 
LXXIV. And be it enacted, That on the day in that behalf Proceedings 


summons hereby direct to be issue a 

LXXVI. it enacted, That no defendant in any Co i 
holden under this Act shall be allowed to set off any ibe pid 
demand claimed or recoverable by him from the plaintiff, or to set the Clerk of 
up by way of defence and to claim and have the benefit of infancy, beh 
coverture, or any Statute of Limitations, or of his discharge under who shall 
any statute relating to bankrupts, or any Act for relief of insolvent communi- 
debtors, without the consent of the plaintiff, unless such notice “ate the 
thereof as shall be directed by the rules made for rogulating the *8™¢ % the 
practice of the Court shall have been given to the clerk of the" 
Court ; and in every case in which the practice of the Court shall Rake 66 
require such notice to be given the clerk of the Court shall, as ‘ide 
soon as conveniently may be, after receiving such notice, commu- 
nicate the same to the plaintiff by the post, or by causing the same 
to be delivered at his usual place of abode or business ; but it 
shall not be necessary for the defendant to prove ‘on the trial that 
such notice was communicated to the plaintiff by the clerk. 

LXXVII. And be it enacted, That the Judge may in any case, Suits may 
with the consent of both parties to the suit, order the same, with be settled 
or without other matters within the jurisdiction of the Court in PY Atbi- 
dispute between such parties, to be referred to arbitration, to such Kans 
person or persons, and in such manner, and on such terms as he Bale 178, 
shall think reasonable and just ; and such reference shall not be 


the judgment in the cause, and shall be as binding and effectual *: 16 
Arbitrator 


rocedure 


of the Court of Exchequer, or one of the said chief by the 
7 8 at the least, Judges. 
shall have power to make and issue all the general rules for regu- See 19 & 20 


lating the practice and proceedings of the County Courts holden Viet, «108, 
= 8. $2, 


under this Act, and also to frame forms for every proceeding in 
the said Courts for which they shall think it necessary that a form 
provided, and also for keeping all books, entries, and accounts 
by the clerks of the said Courts, and from time to time 

any such rule or form ; and the rales so made, and the 

ed and used in all the Courts 
; and in any case not expressly provided 

the said rules, general principles of practice 
the Superior Courts of Common Law may be adopted and 
tion of the Judges, to actions and proceedings 


out ; and if he shall appear, but shall not make proof of 
demand to the satisfaction of the Court, it shall be lawful for 
Judge to nonsuit the plaintiff, or to give judgment for the 
defendant, and in either case, where the defendant shall appear 
and shall not admit the demand, to award to the defendant, by 
way of costs and satisfaction for his trouble and attendance, such 
sum as the Judge in his discretion shall think fit, and such sum 


recovered : Provided always, that if the plaintiff shall not appear 
when called upon, and the defendant, or some one duly authorised 
on his behalf, shall appear, and admit the cause of action to the 
full amount claimed, and pay the fees payable in the first instance 
by the plaintiff, the Court, if it shall think fit, may proceed to 
give judgment as if the plaintiff had appeared. 
Proceed- LXXX. And be it enacted, That if on the day so named in 
ings if the the summons, or at any continuation or adjournment of the Court 
— or cause in which the summons was issued, the defendant shall 
appear,  20t appear, or sufficiently excuse his absence, or shall neglect to 
answer when called in Court, the Judge, upon due proof of service 
of the summons, may proceed to the hearing or trial of the cause 
on the part of the plaintiff only, and the judgment thereupon shall 
be as valid as if both parties had attended : Provided always, that 
the Judge in any such case, at the same or any subsequent Court, 
may set aside any judgment so given in the absence of the 
defendant, and the execution thereupon, and may grant a new 
. trial of the cause, upon such terms, if any, as to payment of 
costs, giving security for debt or costs, or such other terms 
as he may think fit, on sufficient cause shown to him for that 


purpose. 
Judgemay LXXXI. And be it enacted, That the Judge may in any case 
grant Time. make orders for granting time to the plaintiff or defendant to 
proceed in the prosecution or defence of the suit, and also may 
. from time to time adjourn any Court, or the hearing or further 
hearing of any cause, in such manner as to the Judge may seem fit. 
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- LXXXII. And be it enacted, That it shall be lawful for Defendant 
defendant in any action brought under this Act, Within such 07 Py to 
be directed by the rules made for regulating the (jv? 
Court, to pay into Court such sum of money as he 
full satisfaction for the demand of the plaintiff, 
with the costs incurred by the plaintiff up to the time of 
payment ; and notice of such payment shall be communicated Notive of 
the clerk of the Court to the plaintiff by post, or by causing such Pay- 
to be delivered at his usual place of abode or business ; =. be 
said sum of money shall be paid to the plaintiff; but if "en. 
shall elect to proceed, and if the plaintiff shall recover no eles 62 
in the action than shall have been so paid into . go 
laintiff shall pay to the defendant the costs incurred 
the said action after such payment; and such costs 
settled by the Court, and an order shall thereupon be 
by the Court for the payment of such costa by the 


gr 


SEF 


LXXXIII. And be it enacted, That on the hearing or trial of Parties and 
any action, or on any other proceeding under this Act, the parties others 
thereto, their wives and all other persons, may be examined, either po be 
on behalf of the plaintiff or defendant, upon oath, or solemn : 
affirmation in those cases in which persons are by law allowed to 
make affirmation instead of taking an oath, to be administered by 
the proper officer of the Court. 

LXXXIV. And be it enacted, That every person who in any Persons 


examination upon oath or solemn affirmation before any Judge oo 
of the County Court shall wilfully and corruptly give false cuitty of 
evidence shall be deemed guilty of perjury. Perjury. 
LXXXV. And be it enacted, that either of the parties to the See 14 & 
suit or any other proceeding under this Act may obtain, at the 15 Vict. c. 
office of the clerk of the Court, summonses to witnesses, to be 19% 5. 19. 
served by one of the bailiffs of the Court, with or without a clause — 
requiring the production of books, deeds, papers, and writings in ,.4 
their possession or control, and in any such summons any nwnber Rules 74 


_ Of names may be inserted. & 75. 


LXXXVI. And be it enacted; That every person on whom any 
such summons shall have been served, either personally or in such /f Wit- 
other manner as shall be directed by the general rules or practice Pri na 
of the Courts, and to whom at the same time payment or a tender pi ry 
of payment of his expenses shall have been made on such scale of 20 Viet. c. 
allowance as shall be from time to time settled by the general 108, s. 31. 
rules of practice of the Court, and who shall refuse or neglect, a 
without sufficient cause, to appear, or to produce any books, witnesses 
Papers, or writings required by such summons to be produced, and neglecting 
also every person present in Court who shall be required to give Summons. 
evidence, and who shall refuse to be sworn and give evidence, 
shall forfeit and pay such fine, not exceeding ten pounds, as the 
Judge shall set on him ; and the whole or any part of such fine, 
in the discretion of the Judge, after deducting thg costs, shall be 
applicable toward indemnifying the party inj by such refusal 
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d in default of any special 
action, and execution may 
in like manner as for any 
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costs 
That every order and judgment 
this Act, except as herein provided, 
and conclusive between the parties, but the Judge 
ve power to nonsuit the plaintiff in every case in which 
proof shall not be given to him entitling either tho 
or defendant to the judgment of the Court, and shall also 
case whatever have the power, if he shall think fit, to 
a new trial to be had upon such terms as he shall think 


: 
i 


to be re- 


monet inte Court into any of her Majesty’s Superior Courts of Record by any 
Courts but Writ or process, unless the debt or damage claimed shall exceed 
on certain five pounds, and then only by leave of a Judge of one of the said 
Conditions. Superior Courts, in cases which shall appear to the Judge fit to be 
a tried in one of the Superior Courts, and upon such terms as to 
eg payment of costs, giving security for debt or costs, or such other 
where terms as he shall think fit. 
theAmount XCI, And be it enacted, That [no person shall be entitled to 
} ape appear for any other party to any proceeding in any of the said 
exceed 51, Courts unless he be an attorney of one of her Majesty’s Superior 
see 19 & 20 Courts of Record, or a barrister-at-law instructed by such attorney 
Vict. 0.108, on behalf of the party, or, by leave of the Judge, any other person 
8. 38. allowed by the Judge to appear instead of such party; but no 
barrister, attorney, or other person, except by leave of the Judge, 
shall be entitled to be heard to argue any question as counsel for any 
other person in any proceeding in any Court holden under this Act ; 
and] no person, not being an attorney admitted to one of her 
Majesty’s Superior Courts of Record, shall be entitled to have or 
recover any sum of money for appearing or acting on behalf of any 
other person in the said Court ; and no attorney shall be entitled 
to have or recover therefore any sum of money, unless the debt or 
damage claimed shall v2 more than forty shillings, or to have or 
¢, 54,8. 10, recover more than ‘ten shillings for his fees and costs unless the 
debt or damage claimed shall be more than five pounds, or more 
than fifteen shillings in any case within the summary jurisdiction 


as counsel in the cause ; and the expense of employing a bar- 


COUNTY couRTS Acr (9 & 10 vicr. c. 95). 81 


by this Act ; and in no case shall any fee exceeding one pound poly 
shillings and sixpence be allowed for employing a barrister 154 . 38, 
rister or an attorney, either by plaintiff or defendant, shall not 
be allowed on taxation of costs in the case of a plaintiff where Atorney 
less than five pounds is recovered, or in the case of a defendant @@ Client. 
where less than five pounds is claimed, or in any case unless by 
order of the Judge. 

XOLL Court may make orders for payment by instalments. 
Rep. by sect, 3 of 19 & 20 Vict. c. 108, Schedule A. ; and see sect. 
45 of that Act, 

XOUI. And be it enacted, That if there shall be cross judg- Cross Judg- 
ments between the parties execution shall be taken out by that ments. 
party only who shall have obtained judgment for the larger sum, 
and for so much only as shall remain after deducting the smaller 
sum, and satisfaction for the remainder shall be entered, as well as 
satisfaction on the judgment for the smaller sum, and if both sums 
shall be equal satisfaction shall be entered upon both judgments, 

XCIV. And be it enacted, That whenever the Judge shall have Court may 
made an order for the payment of money, the amount shall ‘be ®ward— 
recoverable, in case of default or failure of payment thereof forth- — 
with, or at the time or times and in the manner thereby directed, Guus, 
by execution against the goods and chattels of the party against Rules 113 
whom such order shall be made ; and the clerk of the said Court, to 116. 
at the request the party prosecuting such order, shall issue 
under the seal of the Court a writ of fieri facias as a warrant of 
execution to the high bailiff of the Court, who by such warrant For Costs 
shall be empowered to levy or cause to be levied, by distress and y wnpro- 
sale of the goods and chattels of such party, such sum of money as ‘Toe is 
shall be so ordered, wheresoever they may be found within the ge Rule 
district of the Court, whether within liberties or without, and also 104. 
the costs of the execution ; and all constables and other peace.ofticers See 19 & 
within their several jurisdictions shall aid in the execution of every 7 ge 
such warrant, wiibecais 

XCV. And be it enacted, That if the Judge shall have made Execution 
any order for payment of any sum of money by instalments, not to issue 
execution upon such order shall not issue against the party until whirl 
after default in payment of some instalment according to such tiement of 
order, and execution or successive executions may then issue for some In- 
the whole of the said sum of money and costs then remaining stalment, 
unpaid, or for such portion thereof as the judge shall order, either #84 then it 
at the time of making the original order, or at any subsequent pn setup 
time, under the seal of the Court. whole Sum ° 

XOVI. And be it enacted, That every bailiff or officer executing due. 
any process of execution issuing out of the said County Court, Rule 114. 
against the goods and chattels of any person may by virtue 
thereof seize and take any of the goods and chattels of such What 
person (excepting the wearing apparel and bedding of such person Goods may 
or his family, and the tools and implements of his trade to the be taken in 
Value of five pounds, which shall to that extent be protected from 2xecution. 


XCVII. And be it enacted, That the high bailiff shall hold 


be any cheques, bills of exchange, promissory notes, bonds, specialties, 


Parties 
vi 


or other securities for money which shall have been so seized or 
taken as aforesaid, as a security or securities for the amount 
directed to be levied by such execution, or so much thereof as 
shall not have been otherwise levied or raised for the benefit of the 
plaintitf ; and the plaintiff may sue in the name of the defendant, 
or in the name of any person in whose name the defendant might 
have sued, for the recovery of the sum or sums secured or made 
payable thereby, when the time of payment thereof shall have 
arrived. 
XOVIIL. ‘And be it 


ha ng nog party who has obtained any 


(a) See 
19 & 20 
Viet. o, 
108, sa, 4 
61. 


Court held by virtue of this 


pon oath touching the inquiries 

authorized to be made as aforesaid ; and the costs of such 

summons and of all proceedings thereon shall be deemed costs in 
the cause, 

XCIX. And be enacted, That if the party so summoned shull 


&o, NOt attend as required by such summons, and shall not allege a 


See 19 & 
20 Vict. 
e. 108, 
ss, 48, 61. 


sufficient excuse for not attending, or shall, if attending, refuse to 
be sworn, or to disclose any of the things aforesaid, or if he shall 
not make answer touching the same to the satisfaction of such 
Judge, or if it shall appear to such Judge, either by the examination 
of the party or by any other evidence, that such party, if a 
defendant, in incurring the debt or liability which is the subject 
of the action in which judgment has been obtained, has obtained 


with intent to defraud his creditors or any of 
appear to the satisfaction of the Judge of the 
the party so summoned has then, or has had since 
judgment obtained against him, sufficient means and ability to 
the debt or damages or costs so recovered against him, either, 
altogether, or by any instalment or instalments which the Court in 
ich the judgment was obtained shall have ordered, and if he Rules 122, 
or neglect to pay the same as shall have been so !23. 
ordered, or as shall be ordered pursuant to the power hereinafter 
provided, it shall be lawful for such Judge, if he shall think fit, to 12 & 13 
order that any such party may be committed to the common gaol beng he 
or house of correction of the county, district, or place in which the 19 & a0 , 
party summoned is resident, or to any prison which shall be PYO- Vict. o, 
vided as the prison of the Court, for any period not exceeding 108, s, 74. 


for the payment, by instalments .or otherwise, of any debt or 
damages recovered, and to make any further or other order, either 
for the payment of the whole of such debt or damages and costs 


t, shall have the same power Rules 121, 
and authority of examining the defendant and the plaintiff 122. 
and other parties touching the several things hereinbefore 
mentioned, and of committing the defendant to prison, and of 
making an order, as he might have and exercise under the 
provisions hereinbefore contained in case the plaintiff had ob- 
tained a summons for that purpose after the judgment obtained Mode of 


as hereinbefore mentioned. issuing and 
CIL And be it enacted, That whenever any order of commit- Warane f 
ment shall have been made’as aforesaid the Clerk of the said Court oar c 
shall issue under the seal of the Court a warrant of commitment, ment. 
directed to one of the Bailiffs of any County Court, who by such 19 & 20 


warrant shall be empowered to take the body of the person against Vict. c. 


whom such order shall be made; and all constables and other 19% &. 59. 


Rules 123. 
d [aes 
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other peace officers shall be aiding and assisting within their 
districts in the execution of such warrattt. 
OV. And be it enacted, That if it shall at any time appear to Power to 
the satisfaction of the Judge, by the oath or affirmation of any Judge to 
person, or otherwise, that any defendant is unable, from sickness 
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suspend or stay any judgment, order, or execution given, made, 
or issued in such action, for such time and on such terms as the 
Judge shall think fit, and so from time to time until it shall appear 
by the like proof as aforesaid that such temporary cause of dis- 
ability has ceased. 

OVI. And be it enacted, That no sale of any goods which shall Regulating 
be taken in execution as aforesaid shall be until after the end of the Sale of 
five days at least next following the day on which such goods shall God 
have been so taken, unless such goods be of. perishable nature, Rxecution. 
or upon the request in writing of the party whose goods’ shall have’ 
been taken ; and until such sale the goods shall be deposited: by 
the Bailiff in some fit place, or they may remain in the custody of a Rule 106. 
fit person approved by the High Bailiff, to be put in possession by f 
the Bailiff ; and it shall be lawful for the High Bailiff, from time paijiz 
to time as he shall think proper, to appoint such and so many may actas 
persons for keeping possession, and so many sworn brokers and Broker, see 
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and thereupon such 

be authorised and required to act 
in all respects as if the original warrant of execution or commit- 
i Court of which he is the 

time as shall be specified in 

to the High Bailiff of the Court 

from which the same originally issued what he shall have done in 
the execution of such process, and in case a levy shall have been 
made shall, within such time as shall be specified in the Rules of 
Practice, pay over all monies received in pursuance of the warrant 
to the High Bailiff of the Court from which the same shall have 
originally issued, retaining the fees for execution of the process ; 
and where any order of commitment shall have been made, and 
the person apprehended, he shall be forthwith conveyed, in custody 
of the Bailiff or officer apprehending him, to the gaol or house of 
correction or other prison of the Court within the jurisdiction of 
which he shall have been apprehended, and kept therein for the 
time mentioned in the warrant of commitment, unless sooner dis- 
charged under the provisions of this Act ; and all constables and 


| 


appraisers for the purpose of selling or valuing any goods, chattels, fo 
or effects taken in execution under this Act, as shall appear to him 101 gy 
to be necessary, and to direct security to be taken from each of  ’ 
them, for such sum and in such manner as he shall think fit, for 
the faithful performance of their duties without injury or oppres- 
sion ; and the Judge or High Bailiff may dismiss any person, 
broker, or appraiser so appointed ; and no goods taken in execu- 
tion under this Act shall be sold for the purpose of satisfying the 
warrant of execution except by one of the brokers or appraisers so 
appointed ; and the brokers or appraisers so appointed shall be 
entitled to have, out of the produce of the goods so distrained or 
sold, sixpence in the pound on the value of the goods for the Rule 107. 
appraisement thereof, whether by one broker or more, over and 

above the stamp duty and for advertisements, catalogues, sale and 
commission, and delivery of goods, one shilling in the pound on 

the net produce of the sale, 

OVIT. As to the liability of goods taken in execution under ’ 

8 Anne, c. 17. Landlords may claim certain rents in arrear, 
Bailiffs making levies may distrain for rent and costs, In case of 
replevins. 57 G. 3, c. 93. Rep. by sect, 3 of 19 & 20 Vict, 
¢ 108. Sch. (A.) 

OVIIL And be it enacted, That no judgment or execution shalt Xo Exeeu- 
be stayed, delayed, or reversed upon or by any writ of error or he stayed 
supersedeas thereon, to be sued for the reversing of any judgment by Writ of 
given in any Court holden under the provisions of this Act. Error. 


OFX. And be it enacted, That in or upon every warrant of Execution 
d2 


] 
a 
u 
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execution issued against the goods and chattels of ahy person whom- 
of 20008 the Clerk of the Court shall cause to be inserted or endorsed 
with the sums allowed by 


warrant, of execution, such sum of money and costs as aforesaid, 
or such part thereof as the person entitled thereto shall agree to 
accept in full of his debt or damages and costs, together with the 
fees herein directed to be paid, the execution shall be superseded, 
and the goods and chattels of the said party shall bedischargét 
and set at liberty. | 
Debtorto OX: And be it enacted, That any person imprisoned under 
bedis- this Act. who shall have paid or satisfied the debt or demand, 
from Ous- oF the instalments thereof payable, and costs remaining due at 
tody upon the time of the order of imprisonment being made, together with 
Payment of the coste of obtaining such order, and all subsequent costs, shall 
Debt and be discharged out of custody, upon the certificate of such pay- 
Rule 124, mont or satisfaction, signed by the Olerk of the Court, by leave 
‘ of the Judge of the Court in which the order of imprisonment 
was made. ; 
Minutes of OXI. And be it enacted, That the Clerk of every Court holden 
under this Act shall cause a note of all plaints and summonses, 
ings tobe and of all orders, and of all judgments and executions, and returns 
kop, , and of all fines, and of all other proceedings of the Court, 
Registrar to be fairly entered from time to time in a book belonging to the 


vig”, Court, which shall be kept at the office of the Court ; and such 
Rule 10, entries in the said book,’ or a copy thereof bearing the seal of the 

Court, and purporting to be signed and certified as a true copy 
the Clerk of the Court, shall at, all times be admitted in all 
id places whatsoever as evidence of such entrivs, 
proceeding referred to by such entry or entries, 


regularity. of such proceeding, without any further 


And be it enacted, That thé Clerk or Clerks of every such 
in the month of March in each year make out a correct 
sums of money belonging to suitors in tli Court 
into Court, and which shall have re- 
ve years the first day of the month 
specifying the names of the parties for 
whom or on whose account the same were so paid into Court ; and 
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years before the passing of this Act, and which are now in the 
hands of any Commissioner, Trustee, Judge, or Officer of such Court, 
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or otherwise held in trust for such suitors, and all further sums of 
money which shall hereafter be paid into any such Court, to the 
use of any suitor or suitors thereof, shall, if unclaimed for the 
period of six years after the same shall have been so paid into 
Court, be applicable as part of the general fund of the Court, and 
shall be carried to the account of such fund, and no person shall 
be entitled to claim any sum which shall have remained unclaimed 
for fix years; but no time during which the person entitled to 
claim such sum shall have been an infant or feme covert, or of 
unsound mind, or beyond the seas, shall be taken into account in 
the said period of six years. ; 9 

OXIII. And be it enacted, That if any person shall wilfully Power of 

insult the Judge or any Juror, or any Bailiff, Clerk,’or Officer of the Committal 


r Con- 


said Court for the time being, during his sitting or attendance in fempt. 


Court, or in going to or returning from the Court, or shall wilfully 


interrgpt the proceedings of the Court, or otherwise misbehave in 
Court, it shall be lawful for any Bailiffor Officer of the Court, with 
or without the assistance of any other person, by the order of the 
Judge, to take such offender into custody, and detain him until 
the rising of the Court ; and the Judge shall be empowered, if he 
shall think fit, by a warrant under his hand, and sealed with the 
seal of the Court, to commit any such offender to any prison to 
which he has power to commit offenders under this Act for any 
time not exceeding seven days, or to impose upon any such offender 19 % 18 
a fine not exceeding five pounds for every such offence, and in Vict. o. 
default of payment thereof to commit the offender to any such 101, s. 2. 
prison as aforesaid for any time not exceeding seven days, unless 
the said fine be sooner paid. « ' P 

OXIV. And be it enacted, That if any Officer or Bailiff of any Penalty for 
Court holden under this Act shall be assaulted while in the execu- assaulting 
tion of his duty, or if any rescue shall be made or attempted to be pol 
made of any goods levied under process of the Court, the person Goods 
so offending shall be liable to a fine not exceeding five pounds, to taken in 
be recovered by order of the Court, or before a Justice of the execution. 
Peace as hereinafter provided ; and it shall be lawful for the 
Bailiff of the Court.or any peace officer in any such,case to take 
the offender into custody (with or without warrant), and bring him 
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virtue of this Act, or on any account whatsoever relative to putting 
this Act into exécution, shall, upon proof thereof before the said 
Court, and in the case of a Clerk, Treasurer, or High Bailiff on 
allowance of the finding of the Court by the Lord Chancellor, be 


damages as herein provided. 
CXVIII. And be it enacted, That if any claim shall be made 
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action after the issue of such summons out of Gop Canty Got ; de Samet 
and the Judge of the County Court shall adjudicate upon such may ree 
such order between the parties in respect thereof, y;. 

of the proceedings, as té him shall seem fit, and 199, », 68. 
be enforced in manner as any order made in Aotions of 
in . 


g F 


the district wherein the distress was taken. May be 

OXXI.” How actions of replevin may be removed.—Repealed by tried by a 
19 & 20 Vict. « 108, s, 3, Sched. (A.), and see sect, 67 of that Jury, see 
Act, Rule 79. 

OXXIL. Possession of small tenements may be recovered by plaint Piaints, 
in County Court. If tenant, de, neglect to appear, or refuse to give \rered, 

Judge may, on proof of service of summons, issue a See 19& 20 
warrant to enforce the sume,—Repealed by 19 & 20 Vict. c. 108, Vict. c. 
& 3, and see sect, 50 of that Act. og tia 

OXXIIL The manner in which such summonses shall be served. , 
—Repealed by 19 & 20 Vict. c. 108, . 3, Schedule (A.) and see 
sect, 54 of that Act. 

OXXIV. And be it enacted, That it shall not be ‘lawful to Judges, 
bring any action or prosecution against the Judge or against the Pei, i 
Clerk of the Court by whom such warrant as aforesaid shall have other 
been issued, or against any Bailiff or other person by whom such Officers not 
warrant may be executed or summons affixed, for issuing liable to 
such warrant, or executing the same respectively, or affixing Sctions on, 
such summons, by reason that the person by whom the SAME prooeedings 
shall be sued out had not lawful right to the possession of the taken. 

it 


CXXV. And be , that where landlord at the time Where 
of applying for such warrant as aforesaid lawful right to the Landlord 
possession of the premises, or of the part thereof so held over a8 ¢) Title, he 
nor his agent, nor any other shall not,be 
person acting in his behalf, shall be deemed to be a trespasser by deemed a 

reason merely of any irregularity or informality in the mode of Trespmser 


: 


proceeding for obtaining possession under the authority of this(e jrregu 
Act, but the party aggrieved may, if he think fit, bring ap action larity. 
on the case for such irregularity or iiformality, in which the 
damage alleged to be sustained thereby shall be specially laid, and 

may recover full satisfaction for such special damage, with costs of 
suit ; provided that if the special damage so laid be not proved, 

the defendant shall be entitled to ® verdict, and that if proved, 

but asseased by the jury at any sum not exceeding five shillings, 
the plaintiff shall recover no more coxts and damages, unleas the 
Judge before whom the trial shall have been holden shall certify 

that in his opinion full costs ought to be allowed. 


OXXVI. How execution warrant of possession may be stayed, 
¢. 108, s. 3, Schedule (A.) 


bond for staying warrant of pos- 


: 


o% 


il 


in some material point 
which the defendant 
of the action brought, 
Court shall be a party, except 
and chattels taken in exe- 
or the proceeds or value 
determined in any such Superior 
suing or proceeding, as if this 


enacted, That if any action shall be com- 
after the passing of this Act in any of her Majesty's 
Courts of Record, for any cause other than those lastly 
hereinbefore specified, for which a plaint might have been entered 
Court holden under this Act, and a verdict shall be found 
plaintiff for a sum less than twenty pounds, if the said 
&14 action is founded on contract, or less than five pounds if it be 
1, founded on tort, the said plaintiff shall have judgment to recover 
5 such sum only, and no costs; and if a verdict shall not be found 

for the plaintiff the defendant shall be entitled to his costs as 
s, 4, between attorney and client, in @i 


fi! 


: 


J 
os 


S37 
it 


= 


the election of the party 


= 


AE 


any), after such penalties, fines, 
charges of such distress and sale, are 
returned upon demand, unto’ the owner of such 


enacted, That if any such penalties, firies, 
respectively shall not be paid forthwith upen con- 
Justice to order the offender so_ 
custody until return can be 
of distress, unless such offeuder 
give suflicient security to the satisfaction of such Justice for 


shall be lawful for 
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his appearance before him on such day as shall be appbinted for 
the return of sch warrant of distress, such day not being more 
than eight days from the time of taking any such security, which 
security such Justice shall be empowered to take by way of 
recognisance or otherwise as to him shall seem fit. 
OXXXII. And be it enacted, That if upon Apturn of such In default 
warrant it shall appear that no sufficient distress can ‘be had there- — 
upon, or in case it shall appear to the satisfaction of such Justice, may be 
either by confession of the offender or otherwise, that he hath not committed, 
within the jurisdiction of such Justice sufficient goods and chattels ‘ 
whereon to levy all such penalties, forfeitures, costs, and charges, ‘i 
such Justice may, at his discretion, without issuing any warrant of 
distress, commit the offender to the common gaol or house of 
correction for any time not exceeding three calendar months, 
unless such penalties, forfeitures, and fines, and all reasonable 
charges attending the recovery thereof, shall be sooner paid and 
satiatiod. Penalties 
OXXXIIL And be it enacted, That the monies arising from any not other- 
such penalties, forfeitures, and fines as aforesaid, when paid and wise ap- 
levied, shall (if not by this Act directed to be otherwise applied) be Plied, to be 
from time to time paid to the Clerk of the Court, and shall be oy hw 
applied in aid of the general fund thereof. Fund. « 
OXXXIV..And be it enacted, That in ll cases in which DY Justices 
this Act any penalty or forfeiture is made recéverable before a may pro- 
Justice of the Peace it shall be lawful for such Justice to summon ceed by 
before him the party complained against, and on such summons to one 
hear and determine the matter of such complaint, and on proof of pode a 
the offence to convict the offender, and to adjudge him to pay Penalties, 
the penalty or forfeiture incurred, and to proceed to recover the 
same, although no information in writing shall have been exhi- 
bited before him ; and all such proceedings by summons without 
information in writing shall be as valid and effectual to all intents 
and purposes as if an information in writing had been exhibited. 
CXXXYV. And be it enacted, That in all cases where any con- Form of 
viction shall be had for any offence committed against this Act the Conviction, 
form of conviction may be in the words or to the effect following ; 
(that is to say,) 
* BE it remembered, That*on this day of 
in the year of our Lord A.B. is con- 
‘ victed before of her Majesty’s Justices 
‘of the Peace for the [or before a Judge appointed 
‘under an Act passed in the year of the reign of 
‘her Majesty Queen Victoria, intituled, here insert the title of 
this Act,| of having [state the offence]; and I [or we] the said 
‘ : 


‘ 


do adjudge the said 
‘ to forfeit aud pay for the same the sum of 
“or to be committed to for the space of ; 
, Given under hand and seal the day and year 


or Proceed- 


CXXXVI. And be it enacted, That no order, verdict, 


j ~ against any person for anything done 
a section in pursuance of this Act shall be laid and tried in the county 
a ‘this Act. where the fact was committed, and shall be commenced within 
19&14 three calendar months after the fact committed, and not afterwards, 
Vict. c, 61, or otherwise ; and notice in writing of such action, and of the 
8, 19, cause thereof, shall be given to the defendant one calendar month 


a 4% least before the commencement of the action ; and no plaintiff 
{ s.6, Shall recover in any such action if tender of sufficient amends 


} 
| affect 
: alg privileges of the Chancellor, Masters, and Scholars of the Univer- 


Cambridge. of the said Universities as holden under the respective charters of 
“. the said Universities or otherwise. 

eres OCXLI. Provided always, and be it declared and enacted, That 

Gucci the nothing ‘in this Act contained shall be construed to affect the 

the War- Courts of the Lord Warden or of the Vice Warden of the Stan- 

dens of the naries of Cornwall ; but this provision shall not be deemed to 

Stannaries, prevent the establishment of any Court under this Act within the 
said Stannaries, or to limit or affect the jurisdiction of any Court 
so established under this Act. 

je pod CXLIL And be it enacted, That in construing this Act all 

tion Act. things directed or authorised to be done by or with respect to the 
Lord Chancellor shall and may be done by or with respect to a 
Lord Keeper or the First Commissioner for the Custody of the 
Great Seal of the United Kingdom of Great Britain amt Ireland ; 


or aut 
to the Commissioners of her Majesty’s Treasury shall and may be 


. 
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done by and with respect to three (a) or more of the said Uom- (a) My beg 
missioners or the Lord High Treasurer ; and the word “ person” & 13 po 
shall be understood to mean a body politic, corporate, or collegiate, wf 
as well as an individual ; and every word importing the singular cient, 
number shall, where necessary to give full effect to the enactments - 
herein contained, be understood to mean several persons or things 
as well as one person or thing ; and every word importing the 
masctline gender shall, where necessary, be understood to mean a 
female as well as a male; and the words “County Court” shall 
be understood to mean any Court holden under this Act ; and the 
term “‘ Landlord” shall be understood to mean the person entitled 
to the immediate reversion of the lands, or, if the property be 
holden in joint tenancy, coparcenary, or tenancy in common, shall 
be understood to mean any one of the persons entitled to such 
reversion ; and the word “Clerk” shall be understood to mean 
“ Chief Clerk.” or “ Registrar,” and the words ‘ Attorney at Law.” 
shall be understood to include a. Solicitor in any Court of Equity ; 

[and the word “Agent” shall be wnderstood to mean any person Words , 
usually employed by the landlord in the letting of lands, or in the =. ¢ 
collection of the rents thereof, or specially authorised to act in any Rep. 19 

particular matter by writing wnder the hand of-such landlord 3] and & 20 Vict. 

the word “ Bailiff” shall be understood to include High Bailiff ; ¢. 108, s, 

unless in any of these cases there be something in the context % Sch. (A.) 

inconsistent with such meaning. 


SCHEDULES to which this Act refers, 


‘SCHEDULE (A.) 


Acts for the more easy and ‘speedy Recovery of Smaut Depts 
within the Towns, Parishes, and Places under-written, and other 
Parishes and Places adjacent ; (that: is to say,) 


Asnton-unper-Lyxe 48 Ged. 3, c. xoviii, 
Bara. 5 45 Geo. 3, c. Ixvii, 
Buver.ey 46 Geo. 3, co. exxxv. 
Braminonam 47 Geo, 3, c. xiv 
Buackueatn . F F ‘ 47 Geo..3, ¢. iv. 
Bo.tnopnoke and Horwcastie 47 Geo. 3, sess. 2, o. xxviii, 
Bostor . é ‘ ‘ 47 Geo. 3, sess, 2, o, i. 
Baaprorp 47 Geo. 3, sess, 2, o. xxxix, 
Bristo. 56 Geo. 3, c. Ixxvi, 
Bristo 7 Will. 4 & 1 Viet. ¢, lexxiy. 
Brixton 46 Geo, 3, «. Ixxxviii, 
Broseey 22 Geo. 3, ¢. xxxvii, 
Canrersury 25 Geo, 2, c. xy, 

AM 5 Geo. 8. ©. ix. 
Crnmyomsren. . 32 Geo, 3, c, xxvii 


Kinaston-upox-Hut 
Kraxsy my Kenpau 
Lixoomn . 

Liverroon . 

Manounstsr 

Maneats 

Mrppiesex. é 
Newoastie-vron-Tyn: 
Noawion. . 

Oty Swinrorp 

Ponreyract Honor . 
Pounton 

Rocuuster 

Sauvr ALpans 

Sant Baravens 

Sanpwicn . 

Suerrisip 

Surewspury ‘ ‘ ‘ 
Sourmwark and Kast Barxton 
Srooxport . P ‘ 
Tower Hamers 

Wesrnuny . 

W INSTER . 

Wieur, Isuz or . 
Wotvereampron - 


more easy and speedy Recovery of Smat. Deets 
Parishes, and Places under-written, and 


other Parishes and Places adjacent 
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thereto ; (that is to say.) 
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Prestsvry Division of the Hundred 
of Maconesyrenp . F ¢ ‘ 

Prestwicu-oum-OLpHAM 

Rosonovucn 

Roonpane . : 

RoruernamM 

Saint Heven’s ‘ 

Starrorpsuiag Porrerizs 

TAVISTOCK . P 

Tornes . 

Wanrrinoron 

WastMinster . 

Wisan ‘ 

WInxsworrn. . 


4& 5 Vict. o. xvii. 
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Vict. o, Ixxxvii. 
Vict. c. Ixxxii, 
Vict. c. lxxxi. 
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Serres 
wanwag 


Town. 


Asnton-unper-Lyxw | Clerk of the Court to be 


Sr. Anpans 


Suurvieip 


SCHEDULE (C.) 


Officer of the Court. 


holden at Ashton. 
High Bailiff of the Court 
to be holden at Bir- 


mingham. 
Clerk of the Court to be 
holden at Cirencester. 


Clerk of the Court to 
be holden at Kidder- 
minster. 


Clerk of the Court to be 
holden at Stourbridge. 


High Bailiff of the Court 
to be holden at Wat- 
ford. 

Judge of the Court to 
be holden at Sheffield. 
Clerk of the Court to be 

holden at Sheffield. 

Clerk of the Court to be 
holden at Stock port. 


Person to whom the next 


Appointment is to belong. 


Lord of the Manor of 
Ashton-under-Lyne. 
Lord of the Manor of 
Birmingham. 


Lord of the Manor and 
Seven Hundreds of Ci- 
rencester. 
Lord of the Manor of 
the Borough of Kidder- 
minster. 


Lord of the Manor of | 


Old Swinford or Am- 


blecdat, to whom, on | 


the day before the 
passing of this Act, the 
next turn belongs to ap- 
point the Clerk or Beadle 
of the Court of Requests 
for the Parish of Old 
Swinford. 


Lord of the Hundred of | 


Cashio. 


Lord of the Manor of 
Sheffield. 


Lord of the Manor of 
Ecclesall. 


Lord of the Manor and 
Barony of Stockport. 


12 & 18 Vier. ec. 101. 


An Act to amend the Act for the more easy Recovery of Small Debts 
and Demands in England, and to abolish certain Inferior Courts 


of Record. 


[lst August 1849. | 


county courts AcT (12 & 13 vier. c. 101). 


the said Act to houses of correction : Be it therefore enacted by the 

Queen’s most Excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, and Commons, in 

this present Parliament assembled, and by the authority of the 

same, That from and after the thirty-first day of August one To what 
thousand eight hundred and forty-nine, so much of the said Act Prisons 
as authorises any Judge to order any such party or defendant bao 
to be committed as hereinbefore mentioned shall be repealed ; (on mitted 
and it shall be lawful for any Judge who would have been autho- under re- 
rised under the said Act to order any party or defendant to be cited Act 
committed as aforesaid for any such period as aforesaid, to order bo Frauds, 
such party or defendant to be committed for the like period to the ~~ 
common gaol wherein the debtors under judgment and in execution 

of the Superior Courts of Justice may be confined for the county, 

city, borough, or place in which such party or defendant is resi- 

dent, or to any other gaol or debtors’ prison for the same county, 

city, borough, or place which shall by any declaration of one of 

her Majesty’s Principal Secretaries of State be allowed as a place of 
imprisonment for persons committed under this said Act, so long 

as such declaration shall remain in force and unrevoked, or to any 

prison (a) which has been or shall be provided as in the said Act (a) 9% 10 
mentioned as the prison of the Court by the Judge of which such Viet. c. 95, 
order may be made ; and all the provisions of the said Act appli- *- 49. 
cable to and consequent upon the order for commitment under the 

power hereinbefore repealed, and to the prisons to which persons 

might be committed under such order, shall apply to and be 
construed with reference to any order made under the power herein- 

before contained, and the prisons to which persons may be com- 

mitted under such order. 

If. And whereas by the said Act of the tenth year of her To what 
Majesty it was enacted, That if any person should wilfully insult Prisons 
the Judge, or any Juror, or any Bailiff, Clerk, or Officer of the Court pen 
for the time being, during his sitting or attendance in Court, or in gommitted 
going to or returning from the Court, or should wilfully interrupt under the 
the of the Court, or otherwise misbehave in Court, the said Act for 
Judge should be empowered, if he should think fit, by a warrant C™e™mpt. 
under his hand, and sealed with the seal of the Court, to commit 
any such offender to any prison to which he had power to commit 
offenders under the said Act for any time not exceeding seven 


days, or to impose upon any such offender a fine not exceeding 


9& 10 Wuereas by an Act passed in the tenth year of her present five pounds for every such offence, and in default of payment 


Viet. ¢. 95. Majesty, intituled An Act for the more easy Recovery of Small 


Debts and Demands in England, power is given to the Judge in 
the cases therein mentioned to order that a party summoned in 
respect of an unsatisfied judgment or order, or a defendant in any 
suit may be committed to the common gaol or house of correction 
of the county, district, or place in which such party, or defendant 
is resident, or to any prison which should be provided as the prison 
of the Court, for any period not exceeding forty days: And 
whereas it is inexpedient that persons should be committed under 


thereof to commit the offender to any such prison as aforesaid fur 

any time not seven days, unless the said fine were sooner 

paid : Be it enacted, That from and after the thirty-first day of 9 & 10 
August one thousand eight hundred and forty-nine so much of the Viet. ¢. 95, 
Inst-recited enactment as authorises the Judge to commit any such * 113. 
offender to any such prison as therein mentioned shall be repealed, 

and in anycase in which any Judge would under such enactment have 

been authorised to commit any such offender to any such prison us 

therein mentioned for such period as therein mentioned, such Judge 


shall be empowered, if he think therein mentic 
to commit such a ty a ey emeprermamang 


county courts acr (12 & 18 vicr. ¢. 101). 49 


of the county, district, or place in which the Court was 
4 gutablished was inconveniently situated, or was not applicable 


“for the use of the said Courts ; and whenever any such prison 


 ® giency of one perme apr such county under the provisions 
of an Act passed in the ‘sixth'year of the reign of her Majesty, 


'  intituled An Act to amend the Laws concerning Prisons :” And § & 6 Vict. 


af 
wh 


iff 


Superior Courts of Justice may be confined, being 
inconvenient distance, or of the crowded state of 
it shall appear to one of her Majesty’s 
of State expedient so to do, it shall be 
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the approval of one 
to use as a prison for 


i 


cited in the schedules (A.) 
in all cases where it should appear to the 


whereas a prison used under the ‘said recited enactment for ao. 98. 
of 4 county may be deemed a gaol for the county at 
declared and pnacted, That where a prison allowed to A Prison 
the approval of such ‘Secretary of State shall be so Used under 
riding; parts, or division of a county having a distinct tment 
of the peace, or a distinct rate in the nature of & for any 
‘applicable ‘to the maintenance of a prison for such Riding, 
or division (and not for the county at large), such Parts, or 
be déémed one of the common gaols for the riding, peg eed 
vision for which it is so used (and not for the county to be” 
as if’ it had been provided after presentment of the deemed a 
+.of one common gaol for such riding, parts, or division Common 
the said Act of the sixth year of her Majesty. “= for 
Power to Secretary of State, with consent of the Treasury, Riding, 
Fees payable on Proceedings in Cownty Courts, Rep. by 19 Parts, or 
Viet. oc. 108, s, 3, Sched. (A.) * Division, 
be it enacted, That so much of the said Act pf the go much of 
of her Majesty as directs that the Clerk of every Court recited 
the said Act shall pay over to the Treasurer of the Act 9 & 10 


or oftener in every year, by order of the Court, a a 


remaining in his hands over and above his own fees, directs 
and such balancd as he shall be allowed by order of the Court to Clerk ta” 
retain for the current expenditure of the Court, shall be repealed ; fev over 
and the Clerk of every Court holdenunder the said Act shall pay ‘feammrcr 
over to the Treasurer of the Court, quarterly or oftener in every repealed. 
‘year, as he may be directed by the Commissioners of her Majesty’s Clerk to 
Treasury, the monies remaining in his hands over and above pay over 
his own fees, and such balance as he shall be allowed by order of bis Balance 
the said Commissioners to retain for the ‘current expenditure of = 
Court. : } may direct, 
‘VIIL And be it enacted, That so much of the said Act of the go much of 
tenth year of her Majesty as @nacts that the Clerk of every Court, 9 & 10 Vict. 
under > of the Commissioners of her Majesty’s pp ag 
Treasury, sul to such regulations as they may require to ** 
be enforced, shall make all necessary contracts or ciiereian geen a 
and furnishing, and for cleaning, lighting, and all neces- 
' warming the Court House and offices of 
plying the —— and on law and office books and tacts, &e., 
i other necessary expenses not ‘ 
provided for incident to the holding a he aid Cot, pace 
: and as provides that no payment for any shall be allowed for the 
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of this Act. 

. Powers of Marshalsea and Palace and Peveril Courts to 
Bist December, 1849, and actions and swits then depending 
transferred to the Court of Common Pleas or the County Court, 
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December, 1849, may be enforced as heretofore. 
XVI. Records of abolished Cowrts to be placed wnder the charge 


XVIIL And be it enacted, That no privilege shall be allowed to 
any attorney, solicitor, or other person, to exempt him from the 
provisions of this Act or the said Act for the more easy Recovery 
of Small Debts and Demands in England. 


j 
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18 & 14 Vicr. ec. 61. 


An Act to extend the Act for the more easy Recovery of Small Debts 
and Demands in England, and to amend the same, 
[14th August, 1850. ] 


mmanas by an Act passed in the tenth year of the reign of her 9, 1p 
Majesty, intituled An Act for the more easy Recovery of Vict, o, 96. 

Debts Demands in England, jurisdiction is given to the 

holden under the said Act for the recovery of certain debts, 

Act, 


iP 


fi 


and 
and demands therein mentioned not exceeding twenty 
And whereas it is expedient to extend the provisions of 
and also of a certain. other Avt passed in the thirteenth 
the reign of her said Majesty, intituled An Act to amend 12 & 13 
for the more easy Recovery of Small Debts and Demands in Vict. c. 
and to abolish certain Inferior Courts of Record, to debts, 101. 
and demands not exceeding the sum of fifty pounds, and to 
and amend the said first-mentioned Act in manner hereinafter 

Be it therefore enacted by the Queen’s most excellent | 
by and with the advice and consent of the Lords spiritual 
temporal, and Commons, in this present Parliament assembled, 

the authority of the same, that the jurisdiction of the Rxtensi 
holden or to be holden under the aid Act of the of Jurisdic- 
shall extend to the recovery of any debt, tion. 
or demand not exceeding the sum of fifty pounds, and to 
in respect thereof (save and except the several actions 9 & 10 Viet. 
in section fifty-eight of the same Act) ; and o, 95, s. 58. 
and provisions of the said several Acts of 
and all rules, 
and regulations which have been or may be made in pur- 
of the said Acts or either of them, shall extend to all 
Se Saat: tah way be ene for in the said 

not expeeding the sum of fifty pounds, and 

proceedings and judgments for the recovery of the same, or 
otherwise in relation thereto respectively, as fully and effectually, 
as the same respectively are now or 
debts, damages, and demands within the 


said This Act to 

IL. And be it enacted, That this Act and the said recited Acts be con. 
of the tenth and thirteenth years of her Majesty shall be read and strued with 
construed as one Act, as if the several provisions in the said 910 Viet. 
not inconsistent with the provisions of this °° "4 
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pealed ; and shall be lawful for the Lord Chancellor, or, where 

the whole of the district of the Court or Courts for which the 

Clerk or Bailiff shall have been appointed is within the 

” 9&10 duchy of , for the Chancellor of the duchy of Lancaster, 

Vict, ¢. 96, When such Lord Chancellor or Chancellor of the duchy shall in his 

ss. 24, 81. discretion think fit, to remove the Clerk, High Bailiff, or any 

Assistant Clerk of any such Court or Courts from his office, and 

from time to time to make such order as to the attendance of any 

Clerk, Deputy Clerk, or Assistant Clerk, during the sitting of the 

E: Court or otherwise, as he shall think fit; Provided always, that 

b. nothing herein coritained shall affect the tenure of office of any person 

a who before the passing of the said Act held an office in any of the 
q Courts mentioned in the schedule (A.) annexed to the said Act. 


iF Séoretary of State, Rep. by1 & 20 Vict. c, 108, 3. 3, Sched, (A.) 
VIII, And be it enacted, That any person against whom a 
of Debts or plaint shall be entered in any County Court may, if he think fit, 
Debts, ke. whether he be summoned upon such plaint or not, in the presence of 
‘ and Jud.’ the Clerk or Assistant Clerk of the Court in which such plaint shall 


ie which such plaint shall have been entered, and such Clerk or 
“i Assistant Clerk shall, as soon as conveniently may be after re- 
a ceiving such statement, send notice thereof to the plaintiff, by 
E * J or by causing the same to be delivered at his usual place 
or business, and thereupon it shall not be necessary for 
plaintiff to prove the debt or demand so confessed and 

the Judge of such Court, at the next 
or either of them attend 
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k, proceed to give judgment for the debt 
confessed and admitted, in the same manner, and 
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it shall be lawful for Payment. 
persons respectively, in the prosence of the Clerk or Assistant Rule 184. 
of the Court in which such plaint shall have been entered, or 
ely, or in the presence of an attorney 
Courts, to sign a statement of the amount 

or demand so agreed upon between such persons 
respectively, and of the terms and conditions upon which the 
shall be paid or satisfied, such Clerk or Assistant Clerk 
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- same 
shall receive such statement, and shall thereupon, upon proof by 


affidavit of the signature of the party, if such statement were not 


made in the presence of the Clerk or Assistant Clerk, enter up 
judgment for the plaintiff for the amount of the debt or demand If plaintift 
so agreed on, and upon the terms and conditions mentioned in 4, his at- 


such statement; and such judgment shall to all intents and torney do 
same, and have the same effect, and shall be not appear 
in the same manner, as if it had been a on Day of 
judgment of the Judge of the said Court. peer 
‘And be it enacted, That in every case where the plaintiff be aw 
either by himself or his attorney, upon the day to Defend- 
of the return of any summons for hearing, or at any continuation Pana 
or adjournment of the said hearing, and the defendant me 
appear either by himself or his attorney upon such"day of hearing, ance. 
continuation, or adjournment, it shall be lawful for the Judge to 9 & 10 Vict. 
award to the defendant or to his attorney, by way of costs of his ©. 95, 8. we 
attendance and satisfaction for his trouble, such sum as the Judge Rule 0. 
in his discretion shall think fit ; ang the sum so awarded shall be Nslveit 
recoverable from the plaintiff by such ways and means as any jy the ° 
debt or damage ordered to be paid by the same Court can be Superior 
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Courts 
XI. And be it enacted, That if in any action commenced after pir 
the passing of this Act in any of her Majesty’s Superior Courts of i 
Record, in covenant, debt, detinue, or assumpsit, not being an actions of 
action for breach of promise of marriage, the plaintiff shall recover — 


trespass, 
an action for malicious prosecution, or for libel, or for slander, or County 
for criminal conversation, or for seduction, the plaintiff shall Court hee 
1 have tion, to 


& 20 Vict.c. 
108, 3, 30. 


county covrrs act (13 & 14 vier. c. 61). 


Viet. o, 


, parties, Court shall 
beyond its jur is- 108, 8, 38, 
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purposes of holding the Courts under the said Act, 
without any charge for rent or other payment, save and except 
reasonable necessary charges for lighting, warming, and 
public building is used for the purpose of the 
other expenses 1 incidental to the use 
building for the purposes of the Courts : Provided always, 
necessary arrangements shall be made so that the sittings 
Courts shall not interfere with the business of the 
, borough, or town usually transacted in sugh Town 
Court House, or other public building, or with any purposes 
which such Town Hall, Court House, or other public building 
be used 
that 
in 
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local Act in that behalf: Provided 
not apply to any city, borough, or 
which a building hath previously to the passing of this 
the purposes of holding the Courts under the 

the connected with such Courts, nor 
anything in this Act contained be held, deemed, or taken to 
prejudice, affect, or otherwise interfere with, any lease, contract, 
agreement, or engagement already entered into for the leasing, 
erection, hiring, or occupation of any building for the purposes of 
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COUNTY COURTS ACT (15 & 16 vier. c. 54). 


\s & 16 Vicor. c. 54. 
ct further to facilitate and arrange Proceedings in the County 
“ yt . [30th June, 1852. | 


WHEREAS expedient further to facilitate and arrange 


it is 
. Proceedings in the County Courts : Be it enacted by the Queen’s 


most excellent Majesty, by and with the advice and’ consent of 
the Lords spiritual and temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, as 
follows : 


I. Lord Chancellor to appoint five Judges of Courts, held under See 19 & 
9410 Vict, ¢; 95, to frame a scale of fees to be submitted to Judges 20 Vict. 0 
of Superior Courts for approval. Costs to be taxed by Olerk of 
Court, subject to review. —Repealed by 19 & 20 Vict. c. 108, s. 3, 


rf 
° 


the thirteenth and fourteenth Victoria, chapter So much of 
fourteen, as limits the Court of Appeal to the 13 & 14 
the Superior Courts of Common Law at West. Vict ® 0! 
the sitting of the said Court of Appeal to a time out limita the 
is hereby repealed ; and all appeals now depending or Sitting of 
to be brought before the said Superior Courts shall be Court of 
determined in Term by the Judges theitof, as part of Appeal to® 
business of such Courts, dr.dut of Term, by any two Term re- 
the Judges of the said Superior Courts sitting a8 4 pealed ; 
for that purpose. Appeals to 
Judges of the said Superior Courts, or any five of | he in 
a chief of one of the said Superior Courts shall be we}) as out 
may from time to time make general orders for regulating the of Term. 
proceedings on appeals, which orders shall be as valid as if in- Power to 
cluded in this Act, but shall not be in force until the end of the Judges of 
session of Parliament next after the promulgation thereof. . Superior 
TV. The thirteonth section of the thirteenth and fourteenth Sov," 
Victoria, chapter sixty-one, is hereby repealed ; and in any action Orders 
in which the plaintiff shall not be entitled to reeover his costs by regulating 
reason of the provisions of the eleventh section of such Act, Appeals. 
whether there be « verdict in such action or not, if the plaintiff Power to 
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and 


are 
cad eere 
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certiorari, or that there was sufficient reason p,, of 13 
such action in the Court in which such action was «& 14 Vict. 
and ‘in any of such cases the Court in which such ¢. 61, #13. 


county courTs act (15 & 16 vier. 0. 54). . 59 


refer such petition and counter petition to the Judicial Com- 


and thereupon the plaintiff shall ‘have the same judgment to of the Privy Council, report her Majesty 

: ivy upon whose her miy 

recover his costs that he would have had if the before-mentioned such Order in Council as she shall be advised touching the 
the of the said petitions, in respect of excluding the jurisdiction 


Act of 
es : “uch Court of local jurisdiction, and may award compensation 
person or persons entitled to the franchise of appointing 
such Court, or to any officers thereof appointed before 
the passing of this Act, to be given by the Commissioners of her 
— Treasury; who are hereby empowered to pay the same. 
The Treasurer of the County Court in which any insol- As to 
‘yent’s estate shall be adminis ered, at the audits of the account of Gis , 


“ of the nin fhe Clork of such Court, shall also audit and examine the books count 
P| : chapter ninety-five, it shall be lawful for the said Clerk of such and accounts of the Clerk in all matters relating te such estate, orn 
; other Court to re-issue the said warrant or order to the High ‘god shall make » report to the Judge of the Court, stating whether 
7 Bailiff of such other Court, and thereupon such High Bailiff shall = dividend should be made, and the general result of such audit ; 
‘ql be authorised and required to act in all respects in the execution tod the Judge shall oxamine the said Clerk on oath as to the oor- 
‘f of the said warrant or order within the jurisdiction of the Court pectnoss of such accounts, and may make such order as he may 
a to which the same shall have been so sent in the same manner, * deem requisite respecting a dividend or other matter relating to 
f with the same powers, and ject to the same rules as if the such estate and accounts ; and the Treasurer shall thereafter at his 
district to which the warrant or order shall have been sent were _ future audit require and examine the receipts of the several 
pwr the limits of the Court which originally issued the warrant ‘ qreditors for any dividend ; and the Commissioners of her 
: Sd ; Majesty's Treasury shall have power to make rujes to be observed 
— VI If any action or suit shall be brought against any person by the Treasurers of County Courts respecting the audit of the 
P for ‘anything done in pursuance of this Act, or of any other Act Clerk’s accounts of insolvent estates, and shall have the same 
is oe oe such person may: plead the general : power of making rules for securing the balahoes and other sums of 
rt ioe « 08, oes —™* vide mee ; and the warrant money in the hands of any officer of the County Courts under the 
4 8. 138, and action crag op ta Court, being preduced in any such last-mentioned Act, and for the due accounting and application of 
F, 18 & 14 pg a deemed sufficient proof of the authority of gach ‘balances and other sums, that they have with respect to 
f Viet, «. 61, the said County Court previous to the issuing of such warrant ; balances and other sums in the same liands under the Act of the 
= 19. and in case the plaintiff in such action shall have a verdict pass ninth and tenth Victoria, chapter ninety-five. 
, _ against him, he nonsuit, or discontinue the action or suit, the TX. The Clerk and the High Bailiff of every County Court shall Account of 
{ defendant shall in any of the said cases be allowed full costs as : deliver quarterly to the ‘Treasurer, in such form as the Treastirer, 5 0044 
aa between attorney and client. i A, : by direction of the said Commissioners, shall require, a full account“ “"™ . 
ae sae see roneea maine ws Cenraghy coe seiftaliy of ihe in writing of the fees from time to, time received by them respec- 
. Majesty, ratepayers of any parish, within the limits of which a Court of * tively under the Act of the ninth and tenth Victoria, chapter 
a the Jurie- local jurisdiction other than a County Court is established, under ninety-five. : : 
> diction of the said Act of the ninth and tenth Victoria, chapter ninety-five, X. And whereas by the said Act passed.in,the ninth and tenth Provision 
a ee ee of which the jurisdiction of such Court of local years of her present Majesty it was enacted that no person should hy 
emer oe areca ae oe pean Ge esen in Council that t qe entitled to appear for any other party to any proceeding, in any 5 '9i, a5 to 
diction may the jurisdiction of such Court of local jurisdiction may be excluded of the said Courts “‘unless he be an attorney of one of her Persons 
from that i any causes whereof the County Court hath cognisance, and if ‘} ——--.@ Majesty’s Superior Courts of “Record, or  barrister-at-law, qualified to 
| shel notice of such petition shall be given two months before it is pre- “instructed by such attorney on behalf of the party, or, by leave practise: 
Court in —S by public advertisement in such city, borough, or parish, of the Judge, any other person allowed by the Judge to appear pants 
eine ol in some newspaper therein circulated, her Majesty, by Urder * _ instead of such party, but that no barrister, attorney, or other Courts 
Causes, 2 Council, may‘declare such exclusion of the jurisdiction of such person, except by leave of the Judge, should be entitled , tor be repealed. 
Court of local jurisdiction throughout the whole or any part of the ; “heard to argue any question as counsel for any other person in 
district assigned or which may hereafter be assigned to such County * any proceeding in any Court holden under that Act :” Be. it 
Court, if no petition against declaring such exclusién be presented, enacted, That the said last-recited- enactment be repealed ; and 
- and no caveat be entered at the Council Office ; and if any counter that it shall be lawful for the party to the suit or other proceeding, Rules 86, 


’ “petition be presented, or any caveat be entered, then her Majesty . ; or for an attorney of one of her Majesty’s Superior Courts of 87. 


* 


82. the same capacity before the passing of the Act of the ninth and 
tenth Victoria, chapter ninety-five, in any Court mentioned in 
Schedule (A.) to that Act, shall not be limited to any sum less 
than the average amount of the fees and émoluments of his office 
ae oe of the said last- 


XV. That it shall be lawful for the Lord Chancellor, from time 
to time, on a petition presented to him for that purpose, to re- 
commend to the Commissioners of her Majesty’s Treasury that 
there shall be paid quarterly out of the said Consolidated Fund to 


A 
sf 


inpt 


annuity or clear yearly sum of money for the term of his life, not 
exceeding two thirds of the yearly salary which such Judge shall 
entitled to as 'a Judge of County Court at the time of pre- 
senting his petition ; and such annuity or sum shall be paid out of 
said Consolidated Fund quarterly or’ otherwise, as the said 
jissioners may direct. ~ 
; After three months from the passing of this Act no Judge 
County Courts shall practise at the bar, or as a special 
equity draftsman, or be directly or indirectly con- 
& conveyancer, notary public, solicitor, attorney, or 
No Clerk of a County Court shall henceforth be appointed 


than one district in which a Court is holden, unless from 
no attorney resident within the district of the Court 
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in cer- 
cept in cer in, which the office of Olerk is vacant, or from any other reason, 
See 19 & the Lord Ohaitcellor, or, where the whole of the district is within 
20 Vict. o, the duchy of Lancaster, the Chancellor of the duchy, shall deem 


108, s. 8 it expedient to order otherwise. 
A registry XVIII. That a registry of every judgment entered in the 


persons h 

resignation shall be the sole Clerk or Clerks of such Court, and 7) 
no other person shall be appointed to such office of Clerk jointly = the 
or otherwise until all the persons holding such office i 


61 


for the payment of such expenses, shall be paid over to Viot. o. 16, 


‘i Ge great nf the Consolidated Fund of the United Kingdom of * ® 
Great Britain and Ireland. 


XIX. Upon the death, removal, or resignation of any of the No other 
ion of the "office of Clerk of the County aging 


now in on 
Beart of Gloucestershire holden at Bristol, the remaining person OF pointed 


olding such office at the time of such death, removal, or ks of 
d the pepo 
wn 


at the time present 


of the passing of this Act shall have died, resigned, or been Clerksshall 
removed. die, resign, 


3 or be re- - 


17 & 18 Vicr. ¢. 16. 


An Act to amend the Act of the thirteenth and fourteenth Victoria, 
sixty-one, and the Act of the fifteenth and siateenth 


Victoria, Chapter fifty-four. [2d June, 1854. | 


Be it enacted by the Queen’s most excellent Majesty, by and 
with the advice and consent of the Lords spiritual and temporal, 
and Commons, in this present Parliament assembled, and By the 
authority of the same, as follows : . Petitions 

L Right of Appeal given by Sect, 14 of 13.4 14 Viet, o G2, to fe Byotne- 
extend to cases in which jurisdiction is given by %. 17.——Repealed So” fore 
by 19 & 20 Vict. c. 108, &. 3, Schedule A., and seo sect, OB. be clan 

Il. The provisions of the eighteenth section of the Act of the the Pro- 
fifteenth and sixteenth Victoria, chapter fifty-four, shall extend to 1 Ft ee 
all cases of petitions for protection from process made to a County sale of 


Victoria, chapter one hundred and two, as fully as if the filing of ne ths 
every such petition had been required to be registered by the said Vict. 0. 96, 


eighteenth section of the first-recited Act. 2 &ll. 
ict. ¢. 


102, 


ee 


19 & 20 Vior. ¢. 108. 


An Act to amend the Acts relating to the County Courts. 
(29th July, 1856,] 
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Act and the Acts passed in the sessions of Parliament 
the ninth and tenth years of the reign of her present 
chapter ninety-five, in the twelfth.and thirteenth years 


be 

af 

Eck 
P 


# 
if 


Viet. @. of the reign of her present Majesty, chapter one hundred and one, 
101, 18 & im the thirteenth and fourteenth years of the reign of her present 
4 c. Majesty, chapter sixty-one, and in the fifteenth and sixteenth 
byt beg years of the reign of her present Majesty, chapter fifty-four, shall 
© Bh te be OP Teed and construed ao one Act, os if the several provisions 
construed im. the said recited Acts contained, not inconsistent with 
_, together. the provisions of this Act, were repeated re-enacted in this 
ThisAct Act. f 
Facog IV. The provisions of this Act and of the recited Acts which 
Aad apply to any debt not exceeding twenty pounds shall apply 
‘apply to «80 ‘Such debt or any part thereof, although the same shall be 
: sued secured by or claimed ‘upon bill of exchange or promissory note, 
Lfany and notwithstanding the statute of the eighteenth and nine- 
«, 67, eth years of the reign of her present Majesty, chapter sixty- 
Ke Orion” 8°¥e0. : 
{ts Ooanet, V. Where the time within which or where the mode in which 
; any proceeding should be taken in the County Court is not 
- prescribed, either in this Act or in any Act relating to the 
pro. County Courts, such time and mode shall be appointed by the 
Grfings vo rules of practice, orders, and forms to be mado as herein-after 
provided. 
VI. Any person hereafter to be appointed a deputy to the 


“Fadge of s County Gourt dull be » barrister-at-hnw of seven Qualify 


COUNTY COURTS acr (19 & 20 vicr. c. 108). 


years standing or shall have practised as a barrister and 

for at least sven years, or shall be a Jadge of a County Pumy 
OTT. Where by reason of the death or unavoidable absonce of & pp «20. 
the a County Court cannot be held, the Registrar, or in the Wheres 
event of his unavoidable absence, the High Bailiff, shall adjourn the Court can- 
Court to such day as he may deem convenient, and enter in the pt co a 


Registrar of more than one Court. Clerk to be — 


rx. From and after the first day of October one thousand eight called 


Provided always, that this provision shall not apply to any cease to be 
who was Olerk to any Court mentioned in schedule (A.) the Regie 
or (B.) to the Act passed in the ninth and tenth years of the reign but One of 
chapter nine ty-five, unless such Registrar such 
shall, by writing addressed to the Judge of such Courts, have Courts. 
signified his desire that it should apply to him. ; 


X. Every person who shall, under the provisions of the last Compensa- 


section, cease to be the Registrar of one or more County Courts, Hon to 


by him thereby, an annuity equal to one fourth of the yearly 
amount of the fees received in such Court or Courts for the use of 
the Registrar, caloulated on an average of the five years ended the 
thirty-first day of December one thousand eight hundred and fifty- 
five, and the Commissioners of her Majesty’s Treasury are hereby 
empowered to award in each case such annuity, and to direct pay- 
ment of the same to be made out of any monies to be provided 
by Parliament for that purpose ; Provided always, that where any 
such Registrar shall have beén the Clerk of any Court mentioned 
in the schedule (A.) or (B.) to the Act passed in the ninth and 
tenth years of the reign of her Majesty, chapter ninety-five, com- 

may be awarded to him according to the provisions of 
section thirty-eight of thé said Act. 

XI. The appointment of a deputy of a Judge of a County Deputy of 
Court, whether such deputy shall have been appointed by the Judge to 
Judge, or by the Lord Chancellor, or by the Chancellor of i. 
duchy of Lancaster, shall not be vacated by the death of the Death of 


Judge, but his acts done after such death shall be as valid as if the Judge tills 


Judge, had not died, and he shall continue to act in all the Courts Dew one is 
of the district of which the deceased was Judge until the, Lord *?Poined. 
Chancellor, or, where the whole of such district is within the }.*'? 0. 
duchy of Lancaster, until the Chancellor of that duchy, shall other- 5.20. 
wise order, or a successor to such Judge shall be appointed ; and 
such deputy shall receive as remuneration for the period that he 
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act as and have all thé 

il a permanent successor 
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High Bailiff shall not be vacated by the death or removal 


fH 
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? 


be as valid as if the High Bailiff had not died or been removed, 
had authorised such Acts, and they shall continue to act until 
successor of the High Bailiff or by 
they shall be paid for their services during the 

the death or removal of the High 
they were receiving at the date of such 
or removal, and such wages shall be paid out of the salary 

High Bailiff. 
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has now power to issue any such 
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the death or removal of a High Bailiff, the Judge may, 
provisionally appoint 
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Deputy. 


the 
of the High Bailiff, but their acts done after such death or removal 
shall 


 ‘goowrr courts aor (19 & 20 vicr. o. 108). 


‘A summons may be served, or a warrant executed, within Summons 
of the boundary of the district of the County ™ be 
: ‘wuich the same issued by the Bailiff of such Court, of, Prism 
of the Judge of such Court, by such Bailiff within the executed 
of any other Court. within 500 
Xv. Where plaintiff shall dwell or carry on business in Yards of 
istrict of the Bloomsbury County Court of Middlesex, or itt jo, 

of the Brompton County Court of Middlesex, or in the 
Clerkenwell County Court of Middlesea, or in the Districts of 
Lambeth County Court of Surrey, or in the district 86.0° 
of the Marylebone County Court of Middlesex, or in the district of Metropolis 
the Shoreditch County Court of Middlesex, or in the district of the to be 
Southwark County Court of Surrey, or in the district of the West- treated ss 
‘minster County Court of Middlesex, or in the district of the White- Drs fie 
chapel County Court of Middlesex, and the defendant shall dwell certain 
or carry on business in the district of any of the said Courts, the Purposes. 
summons may issue and be served either in the district in which Rule as to 
the plaintiff shall dwell or carry on business, or in the district in Service 57. 
which the defendant shall dwell or carry on business. 

XIX. A Judge proposing to sue any person dwelling or carry- Where 
ing on business in any district of which he is the Judge may bring Judge of 
his action in the County Court of any adjoining district of which p owe 
he is not the Judge; and any person proposing to sue a Judge sue and be 
may his action in any County Court of a district adjoining sued. 
the district of which the defendant is Judge. 

XX. If an action be brought by an officer of a County Court If Officer of 


and particulars served on the defendant, and a certified copy of 
the order for changing the venue as entered in the minute book ; 


officer, or in any adjoining district the Judge of which is not the Court may 


Judge of a Court of which the defendant is an officer. be sued, 
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a County Court for a debt or If liqui- 
money demand exceeding twenty pounds, the plaintiff da 
form, exceed 20/ 

Sees Gh) to this Act numbered (1) ; provided tind if euch may rx 


If Parties for changing. the venue, and the Judge of such last-mentioned _ Iasbmentioned summons be issued it shall be personally served on quire De- 
a Court shall appoint « day for the hearing, notice whereof shall be a eee eee ee tetos the Tobern dap thareoe, oad eat 
Gant, _ sent by post or otherwise by the Registrar to botht parties thon if the defendant shall not at least six clear days before such 8 Tstention 
a _ XXIIL The County Courts shall not have jurisdiction to’ try ‘goturn day give notice in writing, signed by himéelf, his attorney to defend, 
to any action for oriminal conversation ; but with respect to all other or agent, to the Registrar, of his intention to defend, the plaintiff on pain of 
—_ actions which may be brought in any Superior Court of Common may, on or within one month after such retura day, without )wguen) 
a Law, if both parties shall agree by a memorandum signed by them giving any proof of his claim, have judgment entered up against It 
poke § or their respective attornies that any County Court named in such the defendant for the amount of his claim and costs; such costs to 
oe memorandum shall have power-to try such action, such County a be taxed by the Registrar ; and the order upon such judgment 
Appeal. Court shall have jurisdiction to try the same. shall be for payment forthwith, or at such time or times, and by 
in Where XXIV. Where in any action the debt or demand claimed con such instalments, if y, as the plaintiff or his attorney or agent 
*,, Gaim re- sists of « balance not exceeding fifty pounds, after an admitted shall in writing hav6 consented to take at the time of the entry of 
at set-off of any debt or demand.claimed or recoverable by the the plaint. , ) 
Ser dines, Seman foes the tiff, the Court shall have jurisdiction to XXIX. If the defendant shall give such notice as in the last If Notice to 
rt tine try such action. , P preceding sgction is speci the action shall be heard in the defend be 
Jeriadioe = -XXV. In any action in the County Court ist which the title to ordinary course ; but in any event the Registrar shi , immiediately Si", 
tion. any corporeal or incorporeal hereditament, or to any toll, fair, after the last day for giving such notice, @ letter to the shall be 
Rule 95, market, or franchise, shall incidentally, come in question, the plaintiff by post stating therein whether tho defendant has or has tried. 
Where Judge shall have power to decide the claim which it is the imme- not been served with such summons, and whether he has or has 
Tite gall diate object of the action to enforce, if both parties at the hearing not given notice of his intention to defend. 
come shall consent in any writing signed by them, or their attornics XXX. Where an action of contract is brought in one of her In cerhis 
es the Judge. having such power; but the judgment of the Majesty’s Superior Courts of record to recover a suin not exceed- Cases 
Consent of Court shall not be evidence of title between the parties or their ing twenty pounds, and the defendant in the action suffers judg- 5 "igen! 
at privies in any other action in that Court’ or in any proceeding in ment by default, the plaintiff shall recover no costs, unless MPOD Coste may” 
Tl my any other Court ; and such consent shall not prejudice or affect an application to such Court or to a Judge of one of the Superior be re- 
ide the any right of appeal of either of the parties to such first-mentioned Courts such Court or Judge shall otherwise direct. covered. 
Claim. action. ‘ XXXL ‘A Judge of « County Court, in any case where he shall 13 & 
Incertain | XXVI Where in any action of contract brought in a Superior see fit, upon application on affidavit by either party, may issue an g; bey 
oe. Court the claim indorsed on the writ does not exceed fifty pounds, order under his hand and the seal of the Court for bringing up 5... 
or where such claim, though it originally exceeded fifty pounds, before such Court any prisoner or person confined in any gaol, jae "7 
Cauctsray i reduced by payment int Court, payment, an admitted set-off, prison, or place, under any sentence or under commitment for trial Warrant 
; order Cause or otherwise, to a sum not exceeding fifty pounds, a Judge of a or otherwise, except under process in any civil action, suit, or for bring-, 
; — Superior Court, on the application of either party, after issue proceeding, to be’ examined as a witness in any cayse or matter 12g UP 4 
soy joined, may, in his discretion, and on such terms as he shall think , depending, or to be inquired of or determined in of before: such Fer 
fit, order that the cange be tried in any County Court which he Court ; and the person required by any such warrant or order to-eyidence. 
shall . atid thereupon the plaintiff shall lodge with the be brought before such Court shall be so brought under the same 
gach Court such order and the issue ; and the Judge care and custody, and be dealt with in like manner in all respects 
shall appoint a day for the hearing of the cause, as a prisoner required by any writ of habeas corpus awarded by 
hereof shall be sent by post or otherwise by the Registrar any of her Majesty’s Superior Courts of law at Westminster to be 
or their attornies; and after such hearing the brought. before such Court to be examined us a witness in any 
the Master’s Office of such cause 


or matter depending before such Court, is now by law 
to' be dealt with: Provided always, that the person 
such prisoner or person shall not be bound 

f2 


y It 


courts act (19 & 20 vior. o. 108). 


Ht 


= 


Se 


peldt 58 


af? eisai 


a THE 


$424 


ad 


Tet 


4 Ht La a a 


Hsia 


S 


i. s5e5 


Oe a 


‘on 


of may be 
certain 


Court or a Judge 


the causé shall be 
ing for such Security 
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to be approved of by 
and the costs of trial in 


being tried 


in the 


aforesaid, the County 
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; but if in apy 


Courts of 
one hundred and fifty pounds, all proceedings in 
any such action shall be stayed 
pop og tutte not object to the same being tried by: 
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the sum of 
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XLII. No writ of mandamus shall henceforth issue to a Judge 
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; but any party requiring such 
any Superior Court or a Judge thereof, 
for a’ rule or summons calling upon 

ty 


Court, and also the party to be 


ty Court for refusing todo any act re- 
office 
to 


act, to show cause why such act should not be 
rule 


or summons good 


be shown, the Superior Court or Judge thereof 
the ne, 


act to be done, and the Judge or 
served with such rule or 


any Superior Court or a Judge thereof shall have 


@ writ’ of certiorari or of prohibition to be 


addressed to a Judge, or such rule or order as in the last pre 


= 


ceding section is specified, no other Superior Court or Judge 
thereof or 


rule or order; but nothing herein 
appealing from the decision of the Judge 
Court itself, or prevent a second 


to the 
application being made for such writ or rule or order to the same 


a Judge thereof on grounds different from those 


| 
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XLV. Where judgment has-been obtained in a County Court 


TH 


gEE 
se 


when more than one such warrant shall be delivered to the High Het ounty. 
Bailiff to be executed he shall execute them in the order of the gourt, 
times so entered. 

XLVII. When a writ against the goods of « party has issued Priority of 
from a Superior Court, and a warrant against the goods of the Executions 
same patty has issued from « County Court, the right to the goods ot Seeecioe 
seized shall be determined by the priority of the time of the Court and 
delivery of the writ to the Sheriff to be executed, or of the appli- County , 
cation to the Registrar for the issue of tho warrant to be executed ; Court: 
and the Sheriff, on demand, shall, by writing signed by any clerk 

office of the Under-Sheriff, inform the High Bailiff of the 
precise of such delivery of the writ, and the Bailiff, on 
demand, shall show his warrant to any Sheriff’s officer, and such 
writing purporting to be so signed, and the endorsement on the 
warrant, shall respectively be sufficient justification to any High 
Bailiff or Sheriff acting thereon. 

XLVII. A judgment summons authorized by the ninety-eighth Summons 
section of the Act of the ninth and tenth years of the reign of fr Com- 
Her present Majesty, chapter ninety-five, may, by leave of the og 
Judge, be obtained from the Court in which judgment WAS Leave of 
obtained, although the judgment debtor shall not then dwell or Court, 
carry on busihess within the district of such Court, if the Judge issue in 
shall think fit, in the exercise of his discretion, to grant such Court is 
leave. 


party against whom judgment for an amount exceeding twenty tained. 
has no goods or chattels which can be conveniently taken to satisfy ° 95% °°: 


such judgment, he may, if he shall think fit, and on such terms Judgment 
aa to costa as he may direct, order @ writ of certiorari to issue to ™*Y 


, judgment of such Superior Court ; but no action shall be brought ‘her at to 
upon such judgment. ba sala 


under it. 
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such person so neglecting or refusing, in the County Court 
in which the premises lie for the recovery of the 
thereupon a summons shall issue to such tenant or such 
so neglecting or refusing ; and if the defendant shall not, at 
time named in the summons, show good cause to the contrary, 
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premises, and of the holding, and of the expiration or other deter- 
mination of the tenancy, with the time and manner thereof, and 
of the title of the plaintiff if such title has accrued since the letting 
of the premises, and of the service of the summons if the defendant 
St ek wet capey thereto, the Judge may order that possession of 
the premises mentioned in the plaint be given by the defendant to 
post, 2. 68, the plaintiff, either forthwith or on or before such day as the Judge 
shall think fit to name ; and if such order be not obeyed, the 
Registrar, whether such order can be proved to have been served or 
not, shall at the instance of the plaintiff issue a warrant authorizing 
and requiring the High Bailiff of the Court to give possession of 
such premises to the plaintiff. 
In Plaint LI. In any such plaint against a tenant as in the last preceding 
for Re- section is specified, the plaintiff may add a claim for rent or mesne 
covery of profits, or both, down to the day appointed for the hearing, or to 
= any preceding day named in the plaint, so as the same shall not 
may claim Xceed fifty pounds, and any misdescription in the nature of such 
for Rent claim may be amended at the trial. 
andmesne JJ, When the rent of any corporeal hereditament, where neither 
Profits. tie. value of the premises. nor the rent payable in respect thereof 
As @ Jee exceeds fifty pounds by the year, shall for one half year be in 
176, arrear, and the landlord shall have right by law to re-enter for the 
_.. Ronpayment thereof, ‘he may, without any formal demand or re- 
pn entry, enter « plaint in the County Court of the district in which 
Tenements *he premises lie for the recovery of the premises, and thereupon a 
may be re- Summons shall issue to the tenant, the service whereof shall stand 
covered in in lieu of a demand and re-entry ; and if the tenant shall five clear 
days before the return day of such summons pay into Court all the 
rent in arrear, and the costs, the said action shall cease, but if he 
shall not make such payment, and shall not at the time named in 
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- be found on the premises to countervail such arrear, and of the land- 


lord’s power to re-enter, and of the rent being still in arrear, and 

title of the plaintiff if such title has accrued since the letting 
eal and of the service of the summons if the defendant 
shall not appear thereto, the Judge may order that possession of 
the premises mentioned in the plaint be given by the defendant to 
the plaintiff on or before such day, not being less than four weeks An Appeal 
from the day of hearing, as the Judge shall think fit to name, ™4y be 
uilless within that period all the rent,in arrear and the costs be /# Se, 
paid into Court ; and if such order be not obeyed, and such rent?” * 


~ 


” ‘and costs be not so paid, the Registrar shall, whether such order 
can 


be proved to have been served or not, at the instance of the 
plaintiff, issue a warrant authorizing and requiring the High Bailiff 
of the Court to give possession of such premises to the plaintiff, 
and the plaintiff shall from the time of the execution of such warrant 
hold the premises discharged of the tenaney, and the defendant, 
and all persons claiming by, through, or under him, shall, so long 
as the order of the Court remains unreversed, be barred from all 
«relief in equity or otherwise. 

LIE. Where any summons for the recovery of a tenement as is Sub-Tenant 
herein-before specified shall be served on or come to the knowledge %etved with 
of any sub-tenant of the plaintiff's immediate tenant, such sub- presi 
tenant being an occupier of the whole or of a part ofthe premises Posseasion 
sought to be recovered, he shall forthwith give notice thereof to his must give 
immediate landlord, under penalty of forfeiting three years rack- Notice to ' 
rent of the premises held by such sub-tenant to such landlord, to pte A 
be recovered by such landlord by action in the Court from~which jord, who 
summons shall have issued, and such landlord, on the receipt of may come 
such notice, if not originally a defendant, may be added or sub- in and 
stituted as a defendant to defend possession of the premises in ‘4. 
question. 

LIV. A summons for the recovery of a tenement may be served I Plaints 
like other summonses to appear to plaints in County Courts ; and uous 
if the defendant cannot be found, and his place of dwelling shall of Pre- 
either not be known-or admission thereto cannot be obtained for mises, how 
servjng any such summons, a copy of the summons shall be posted Summonses 
on some conspicuous part of the premises sought to be recovered, poo 
and such posting shall be deemed good service on the defendant, Want 

LY. Any warrant to a High Bailiff to give possession of a tenement to High 
shall justify the Bailiff named therein in entering upon the premises Bailiffs 
named therein, with suclf assistants as he shall deem necessary, “ficient to 
and in giving possession accordingly ; but no entry upon any such on, 
warrant shall be made except betweeh the hours of nine in the entering on 
morning and four in the afternoon. Premises. 

LYI. Every such warrant shall, on whatever day it may be Such War- 
Fy bear date on the day next after the last day named by the rants to be 

in his order for the delivery of possession of the premises in — 
_— and shall continue in force for three months from such a ‘an 

ate and no longer, but no order for delivery of possession need be Day named 

drawn up or served. for deliver- 
ing Pos 
session, 


FE 


LVII. The Judge of a County Court may at all times amend all 
defects and errors in any proceeding in such Court, whether there 
is anything in writing to amend by or not, and whether the defect 
or error be that of the party applying to amend, or not ; and all 
such amendments may be made with or without costs, and upon 
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Court shall, on whatever day it may be issued, hear date 
day on which the order for commitment was made, and 
continue in force for one year from such date and no longer, 
Rules 128- but no order for commitment shall be drawn up or served. 
125. LX. No officer of a County Court in executing any warrant of 
No Officer 4 Qounty Court, and no person at whose instance any such warrant 
o Party shall be executed, shall be deemed a trespasser by reason of any 
or informality in any proceeding on the validity of 
such warrant depends, or in the form of such warrant, or in 
of executing it, but the party aggrieved may bring an 
any special damage which he may have sustained by 
such irregularity or informality against the party guilty 
thereof, and in such action he shall recover no costs, unless the 
damages awarded shall exceed forty shillings. 

LXI. Any judgment summons issued out of a County Court 
sufi. Under section ninety-cight of the Act of the ninth and tenth years 
cientifin of the reign of her present Majesty, chapter ninety-five, or under 
Form this Act, or any warrant of commitment in respect of an unsatisfied 
| ee tl judgment or order of a County Court, may respectively be in the 

form or to the effect given in schedule (B.) to this Act, numbered 

©. 95, 8, 98. respectively (2.) and (3.); and all such summonses or warrants 

Bank- shall be deemed sufficient to justify proceedings under them without 
rapteyand any further statement of facts to show jurisdiction. 

LXIf. The bankruptey or insolvency of the plaintiff in any 

een oD in a County Court, which the assignees might maintain for 

** the benefit of the creditors, shall not cause the action to abate if 

- the assignees shall elect to continue such action, and to give security 

the costa thereof, within such reasonable time as the Judge 

order, but the hearing of the cause may be adjourned until 

election is made ; and in case the assignees do not elect to 

continue the action, and to give such security within the time 

limited by the order, the defendant may avail himself of the bank- 
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grant replevins, and to issue all necessary process ‘ 
thereto, and such process shall be executed by the »,_, ; 
Bailiff. roy 
Such Registrar shall, at the instance of the party whose granted, on 
shall have been distrained, cause the same to be replevied to Securities 
in 


i 


party, on his ving one or other of such securities as are men- 87% 
the Ay succeeding sections, Notice to 
An action of replevin may be commenced in any Superior ; 
the form applicable to personal actions therein, and such may be 
have power to hear and determine the same ; and if oommenced 
shall wish to commence proceedings in any Superior in Superior 
the time of replevying, give security, to be Courta. 
Registrar, for such an amount as such Registrar — 
sufficient to cover the alleged rent or damage in respect |) be va | 
distress shall have been made, and the probable costs jn 
in a Superior Court, conditiomed to commence an Cases. 
replevin against the distrainer in such Superior Court as As to Secu- 
named in the security, within one week from the date fe Pag 
wf, and to prosecute such action with effect and without delay, r 
judgment thereon be obtained by default, to prove before rn be 
Court that he had good ground for believing either); ie 
title to some corporeal or incorporeal hereditament, or t0 jot require 
market, fair, or franchise, was in question, or that such @ Stamp. 
or damage exceeded twenty pounds; and to make return of 5 Geo. 4, 
if a return thereof shall be adjudged. @, 41. 
If the replevisor shall wish to commence proceedings in Conditions 
Court, he shall at the time of replevying give security, of Security 
approved of by the Registrar, for such an amount as such —— 
shall deem sufficient to cover the alleged rent or damage pjeyin 
of which the distress shall have been made, and the pro- brought in 
of the cause in the County Court, conditioned to com- County 
action of replevin against the iner in the County “rt. 
the district in which the distress shall have been taken, & = 
month from the date of the security, and to prosecute 134 te 138, 
with effect and without delay, and to make return of p97 doo 
if a return thereof shall be adjudged. < not require 
LXVI. Any action of replevin brought in a County Court shall a Stamp. 
removed into any Superior Court by writ of certiorari, if the See 5 Geo. 
defendant shall apply to such Superior Court or to a Judge there 4, ¢. 41. 
such writ, and shall give security, to be approved of by the — 
Master of such Superior Court, for such amount, not exceeding one = of 
hundred and fifty pounds, as such Master shall think fit, conditioned Pefendant, 
‘to defend anch action with effect, and, unless the replevisor shall be removed 
discontinue or shall not prosécute such action, or become nonsuit into Su- 
therein, to prove before such Superior Court that the defendant er 
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present Majesty, chapter ninety-five, to or in respect Bxecution 
taken in execution under the process of a County must de- 


of His late Majesty King William the Fourth, chapter Women, 
four, may be received by a Judge of a County Court in the under 3 & 
“ manner as such acksiowledgment may be received by a J Agel Ny 
Superior Court. ssived ly 
I When any prison wherein any person committed by & Judge. 
may be confined is situated at an inconvenient dis- who, 
such Court, one of Her Majesty’s principal Secretaries Debtors 
by order under his hand, direct that persons com, Prison of 
Court shall be confined in any other prison named County is 
order to whi persons may be committed from any other fom 
though such prison may be in a different county, Vourt the 
borough, or from that in which such first- nearest 
shall be held and may from time to time vary Debtors 
that no such order shall be made without the 170m 0 
of the Visiting Justices of the prison in which such persons (ourt may, 
be directed by any such order to be confined ; and every by Order of 
0 confined shall be supported at the expense of the county, * 
or place in which he shall have resided at of Sia be 
of his committal. , 
Section one of the Act of the eighth year of the reign When 
Anne, chapter fourteen, shall not apply to goods taken in Goods 
execution under the warrant of a County Court, but the landlord sited 
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brought may by rule or order give such relief to 
or order shall have the 
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which are now or may hereafter be allowed to them for Expenses 
expenses shall be paid out of monies that may be voted out of 

for’ that purpose. , Monies 

KL. Whereas by the fourteenth socti 


= ah 
Br “Dax. 
L ion of the said Act dag Vict. 
in the session of Parliament holden in the fifteenth and six- o, 95, s. 40. 
years of the reign of Her present Majesty, chapter fifty-four, gajaries of 
was enacted, that the passing of the said Act the greatest the Judges. 
salaries to be received in any case by the Judges of the County 
Qourts should be one thousand five hundred pounds, but that in no 
‘case should any Judge be paid a less salary than twelve hundred 
; And whereas the Commissioners of Her Majesty’s Treasury 
ordered that the salaries of the Judges whose names are men- 
+ tioned in the Schedule marked (D.) annexed to this Act should be 
' fixed at the amounts set opposite their respective names in such 
* + whedule: And w it is desirable that the salaries of the 15 % 16 
Judges of the County Courts should be fixed by Parliament at one Vict. c. 64, 
uniform rate : Be it enacted, that evéry Judge of a County Court *. 14. 
‘shall be paid a salary of twelve hundred pounds a year, and no 
more; Provided always, that the Judges mentioned in the said 


and 

such distress, shall be the same as would have been payable if =» 
had been an execution of the County Court, and no | 

other fees shall be demanded or taken in respect thereof. : 


¢, 95, ». 86, authorize the proper officer of the said Court to enter up satisfaction 


i on the record of such bond or obligation. schedule shall continue to receive the salaries therein mentioned to 
me. LXXVIL Compensations to officers of Hundred Court of Wirral be payable to them respectively so long as they shall continue to 
ze in the County of Chester. be Judges of the County Courts ; ‘And provided also, that nothing 
a pect LXXVIIL. The fees payable on the proceedings in the County herein contained shall affect the right or title of any County Court 9 4 4 vic¢ 
a in Courts mentioned in Schedule (C.) to this Act shall be those therein Judge to receive any sum or sums of money now or hereafter to be 9, 95, s, 40. 
‘ — % specified ; and such fees shall, exoopt in interpleaders, or where made payable to him for defraying his travelling expenses. 
it} such fees shall be payable in respect of keeping possession, apprais- , LXXXIL. The Registrars of the Courts shall be paid by salaries ; Registrars 
if Sane ing or selling goods seized, be paid in the first instance by the party and the principle on which the said salaries shall be so regulated to be paid 
i beexhi- on whose behalf any such proceeding is to be taken, before such shall be; that the Registrar of each Court in which the plaints en- by Salaries, 
R —, proceeding is taken ; and in default of the payment of any fees, — tered do not exceed the number of two hundred in a year, shall mone an 
M , payment thereof shall, by order of the Judge, be enforced by such have an annual salary of one hundred and twenty pounds ; and — 
Pi) =” means as might be employed to recover any debt adjudged by the thiat in Courts where the plaints exceed two hundred in the year 
a Court to be paid ; and a table of all fees shall be posted in some the salaries shall -be increased by sums of five pounds for every 
ye conspicuous place ixt every Court House and in every Registrar's twenty-five additional plaints up to one thousand plaints inclusive, 
na office, : and then by sums of four pounds for every twenty-five additional 
oS Treasury | LXXIX. The Commissioners of Her Majésty’s Treasury, from ~ plaints up to six thousand inclusive ; and such salaries shall be in- 
4 to regulate time to time, with the consent of the Lord Chancellor, may lessen elusive of all salaries: to the clerks employed by the Registrar in the 
4 ay hg or increase the fees which are specified in Schedule (C.) to this *  bnsiiness of their respective Courts, and of all emoluments whatso- 
om County ' Act, or which are now payable on proceedings in the County ever, except those receivable by them in proceedings in insolvency 
y Courts. Courts taken under any Act not herein-before recited, and may or protection ; and in the Courts in which the plaints exceed the 
y: ; substitute other fees in lieu thereof, and may order new fees to be number of six thousand, the amount of salary shall be fixed by the 
id paid on any proceedings which are now or shall hereafter be autho- said Commissioners with the consent of the Lord Chancellor, but in 
‘ rized to be taken in such Courts, whether any fee is now payable no case shall the net salary to be allowed exceed the maximum 
a thereon or not : Provided always, that every such alteration in the . talary of seven hundred pounds a year as provided by the Act of 
‘4 scale of fees shall be notified to both Houses of Parliament within the fifteenth and sixteenth years of the reign of Her present Majesty, 15 « 16 
Ri im ten days from the commencement of the session next after such chapter fifty-four : Provided always, that the salary of any Regis- Vict. o. 54, 
= alteration, trar acting in a similar capacity, or as clerk, before the passing of %- 14. 
LXXX. The salaries of the Judges of the County Courts shall , the Act ofthe ninth and tenth Victoria, chapter ninety-five, in any 
be paid out of the Consolidated Fund of the’ United Kingdom of Oourt mentioned in Schedule (A.) to that Act, shall not (exclusive 
Great Britain and Ireland, and the Commissioners of Her Majesty’s ° ; of all salaries to the clerks to be employed by them as aforesaid, 


Treasury are hereby empowered to pay the same accordingly ; and ea the amount of such salaries and the number of such.clerks to be 
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7m at Lancaster and Court of Pleas at Durham 
in the same manner as other writs of certiorari of such 
respectively. 


: a Schedules referred to in the foregoing Act. 
eg SCHEDULE A. 
(1.)—Parts of Acts repealed. 


Title of Act. 


hole 
107, 121, 122, 128, 126, 127, and 
189. - 


So much of section 102, as enacts 
that ‘‘no protection 


the which from time to time shall remain after payment J 
of the said salaries shall be paid over to the credit of the said Con- So much of section 142, as applies 
solidated Fund. to the word ‘‘ agent.” 
of LXXXV. The expense of building, purchasing, or providing The whole of section 6. 
baling any messuages and lands for the purposes of the County Courts, 
paidouto and of repairing, furnishing, cleaning, lighting, and warming the 
to Court Houses and offices, and of payment of the salaries of the 
be provided necessary servants for taking charge of. such Court houses and 
— offices, and of supplying the Courts and offices with law and office 
books and stationery, and of postage stamps, and the’ disburse- The whole of sections 5, 6, 7, 17, 
oar ae mghts of the High Bailiffs in conveying to prison persons committed 20, 21, and 28, j 
% 98,8. 59: 5+ the County Courts, and all other expenses incident to the hold. ‘ 
ing of the said Courts, shall be paid by the Commissioners of Hor 
Majesty's Treasury out of any to be from time to time pro- 
‘ vided by Parliament for such purposes. 


All the provisions of this Act applicable to Superior The whole of section 1, 


The whole of section 1. , 


Ht cH HEE 
i elie Al He da] 
suit i 
a ft 
iat 
i 


£42 


tl 


\3y y a |i 
iy 3 24 | + 
2 z = = 
se 
4.42 2 
goss 3 : eh af 

Mm igi 2 4 3 
ane 2° | > } & 

3 is i. “i 


this 
Hours of attendance at the office of the Registrar of this Court 
[place of from ten till four. 
When wnder this Act insert 
* Issued by leave of the Judge.” 


No, 3. 
Warrant of Commitment. 
In the [title of Court ordering committal]. 
Seal. | No. [of staan 


No. [of judgment summons 
 Berween A. B., Fear 
and 


' O.D., Defendant. 
To the High Bailiff and others the Bailiffs of the said Court, and 
all officers within the 
to the Governor or Keeper of the [prison used by the Court]. 


Whereas the plaintiff obtained a judgment [or order] against the 
County Court of on 


defendant in the 
of 185, for the payment of 
for debt [or damages] and costs, upon which judgment 
 thomeae subsequent process issued thereon, the sum of 
was at the date of the issuing of the summons herein- 
after mentioned and still is due : 


And whereas a summons was, at the instance of the plaintiff, . 


duly issued out of this Court, by which the defendant was required 


appear at this Court on the day of 185, , 


to 
to answer such questions as might be put to him pursuant to sec- 


of the said Court, and . 
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‘ight of the statute 9th and 10th Victoria, chapter 95, 
to such debt [or damages], which summons was proved 
to have personally and duly served on the 


nt : 
"And whereas this Court, at the hearing of the said summons, 
dered th defendant should be committed to prison for 


’ ’ 
fr for ot having matin th said judgment and costs, having 
sufficient means and ability so to do] : 

These are therefore to require you the said High Bailiff, Bailiffs 
and others, to take the defendant, and to deliver him to the Go- 
vernor or Keeper of the [prison used by the Court], and you the 
said Governor or Keeper to receive the defendant, and him safely 
keep in the said prison for days from the arrest under 
ee oe comer Sees by due course 

w. 


Dated this [insert date of order] day of 


185 . 
E.F., 
Registrar of the Court. 
|; £2) « | @. 
eat Deity —- 
Amount remaining due aT axe | 
Poundage for issning this warrant é a 


ae 
im 


This warrant ins in force one year from the date thereof. 

; at be appli “7 to all judgments recovered at the 
or by default, or by consent, and to all orders within the 

_ Jurisdiction of : 


the Court. 


For cy eee galt under the 13 and 14 Vict, « 61 
for « summons a 
“mB or 9, and for overy judgment by defaalt,—ono shilling 


aforesaid. 
For issuing every warrant against the body or goods,—eighteen- 
in the pound onthe amount for which such warrant 
issue. 


For isguing every warrant to deliver possession of tenements,— 
pence in the 


For taking the acknowledgment of a married woman,—one pound. 
Hion Baarr’s Furs. 


per day (including ex- 
goods, and all other expenses), 


of goods, whether by one broker or more,— 
on the value of the goods appraised, 

above the stamp duty. 
of goods, including advertisements, catalogues, sale 


* J. L. Adolphus, Esquire, Judge of 


Registrar. Sy 
: In plaints for the recovery of tenements when the term has expired, 


the 
or been determined by notice, all poundage, except as afore- 
said, shall be estimated on the amount ofthe weekly, monthly, 
or yearly rent of the tenement, as such tenement shall have 
been let by the week or by the month, or for any longer 
. period ; and if no rent shall have been reserved, then on the 
amount of the half-yearly value of the tenement, to be fixed 
_ by the Registrar. 
“If in any plaint for the recovery of tenements a claim be made for 
rent or mesne profits, an additional poundage shall be paid on 
the amount of such claim. 

In plaints for the recovery of tenements for non-payment of rent, 
all except as aforesaid, shall be estimated on the 
amount of the half-yearly rent of the tenement. 

In every case where the poundage would but for this rule be esti- 

_ mated on an amount exceeding twenty pounds, it shall be 
estimated at twenty pounds only. 

Im every case where the poundage cannot be estimated by any 
rule in this schedule, it shall be estimated on twenty pounds. 

All fractions of a pound, for the purpose of calculating poundage 
shall be treated as an entire pound. ; 

Where the plaintiff recovers less than the amount of his claim, so 

to reduce the scale of. costs, he shall pay the difference, 
Ti die detindtiien dell bo ccmaad by a ovd-0ff 

Tn cases of interpleader the Judge may allow at the hearing the 
actual costa incurred by the High Bailiff in keeping posses- 
sion of the goods claimed, and no more. 

No increase of fees shall-be made by reason of there being more 
than one plaintiff or defendant. 


SCHEDULE D. £ 


R. Brandt, Esquire, Judge of the County Court of Lan- 
cashire, holden at Manchester. 


TR ee ee 
F. Bayley, Esquire, Judge of the Westminster County Court 
EE eee 
J. Pollock, Esquire, Judge of the County Court of Lan- 
cashire, holden at Liverpool . ° - F . 1,500 
the Marylebone County 
Court of Middlesex ; the Brompton County Court of 


county cours acr (19 & 20 vicr. co. 108). 


ner, Esquire, Judge of the County Courts of Sussex, 
en at Arundel, Brighton, Chichester, Cuckfield, 
Hastings, Horsham, Lewes, Midhurst, 
Rye, and Worthing ‘ ’ ‘ ‘ 
og pry ob nalhagen Argge re eanaend 


J. St. John Yates, Esquire, Judge of the County Courts of 
Cheshire, holden at Congleton, Hyde, Macclesfield, 
and Stockport ; of the County Court of Derbyshire, 
holden at Glossop ; and of the County Court of Lan- 

cashire, holden at Ashton-under-Lyne_. ‘ ‘ 


+ and of the County Court of Worcestershire, 
George Clive, Esquire, Judge of the Southwark County 


g 


J. Stansfeld, Esquire, Judge of the County Courts of York- 
shire, holden at Halifax, Holmfirth, Huddersfield, and 
Todmorden , . E * P ; ata 

Mr, Serjeant Manning, Judge of the Whitechapel County 
Court of Middlesex . é 5 ‘ i 

L, Trafford, Esquire, Judge of the County Courts of Warwick- 
shire, holdenat Atherstone, Birmingham, andTamworth 1,500 

J. Addison, Esquire, Judge of the County Courts of Lan- 
cashire, holden at Blackburn, Burnley, Clitheroe, Colne, 
Garstang, Kirkham, Lancaster, Poulton, and Preston. 1,500 

Mr. Serjeant Dowling, Judge of the County Courts of York- 
shire, holden at Easingwold, Knaresborough, Leyburn, 
N Richmond, Ripon, Selby, Stokesley, 

: Thirsk, Wetherby, Whitby, and York P 


. . 1,500 ' 
F. Dinsdale, Esquire, Judge of the County Court of Lei- ; ‘™ 
cestershire, holden at Lutterworth ; of tha County . 
Court of holden at Daventry ; of 


cester, Coventry, Nuneaton, Rugby, Solihull, Southam, ’ 
Stratford-on-Avon, and Warwick ; and of the County . kg 
Court of Worcestershire, holden at Shipston’ . . 1,360 


1,350 
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J. MANNING. 
J. H. KOE. 
E. COOKE. 

J. WORL 

W. FURNER. 


YOR REGULATING TUR 
PRACTICE OF THE COUNTY COURTS, AND 
1. The rules of practice and the forms now in use in the County 
Courts, except in proceedings under the Charitable Trusts Act, shall, 


No. ITI. 
RULES AND ORDERS 
FORMS OF PROCEEDINGS THEREIN 
in 
to amend the 
that “the 
Judges, and 
number, to frame 
Courta, and 
to amend 
and 
under the 
shall be 
disallow or 
amended 
a day to 
exercise 
by 
Queen’s 
Majesty’s 
Farner, Esquires, 
undred 
such rules 
the 


RULES AND ORDERS. 93 
annex to the summons a copy of the plaintiff’s 35 as to 
sealed with the seal of the Court ; and shall also make 
to the Bailiff a true copy of the summons for indorse- Rule 25. 
as required by Rule 25. : 
The Registrar shall enter in the ‘‘ Notice Book” all notices 

s sent by him, and all particulars required by the form 


book. 
16, Searches may be made, and the money to which suitors are 19 & 20 
shall be paid out upon demand (in cash if required) on ue © 
days of the least in each week, such days to be fixed by the sli 
, from time to time, with the approbation of the Judge, 
to be printed or written on the plaint note: Provided that, 
of enabling the Registrar to-furnish the list of 
in the ledgers according to the requirements of the Com- 
ban of her Majesty’s Treasury, no searches shall be made or 
ji paid out of Court during one week in each year, of which 
week due notice shall be affixed in some conspicuous place in the 
\ office of the Registrar. 
77. Whenever money is paid into or deposited in Court, hd 10 os 
whether before or after judgment, an acknowledgment in writing +g , 


any for such purpose, it shall not 
afterwards be changed except by leave of the Judge. 
. The Registrar shall keep the books in the forms set forth in 
schedule ; in such books shall have a number 


, or his lawful deputy, is absent from 


hay 95, the Court, the Judge shall appoint a deputy to act on behalf of of such payment or deposit shall be given on the summons or on 19 & 20 
- * the Registrar ; and an entry of such appointment and the cause the order. Vict. 0. * 
of such absence (if known) shall be made on the minutes of the 48, All the books of the Court, including the bankers’ book and 108, s. 45. 
Court. sath book, shall at all times be open to the inspection of the Bie" 6s 
9& 10 9. Whenever a Registrar appoints a deputy, the reason of such ' Treasurer. 9&10 
7° 9, appointment shall be entered on the minutes of each Court for © 49 No Registrar, Deputy Registrar, Registrar’s Clerk, Bailiff, vict, 0. 95, 
which such deputy acts, : Broker, or other officer of the Court, and no partner or clerk of », 27. 
& 10 10. The duties of acting in Court as Registrar, signing the any such officer, shall, on account of suitors, sign the ledger, or 
M 2. 95, minute book, taking affidavits, granting permission to suo under any other book, or receive money, or otherwise act as an agent for 
: gect. 15 of 19 d& 20 Vict, c, 108, and acting undet “ The Sun- that purpose. 
- mary Procedure on Bills of Exchange Act, 1855,” shall be per- 20. No Registrar, Deputy Registrar, Registrar's Clerk, Bailiff, 
si formed by the Registrar, or by his lawful deputy. Broker, 6r other officer of the Court, or any practising attorney, or 
s. 11. The Registrar of the Court shall issue all summonses and clerk of such attorney, shall become surety in any case where, by 
warrants to the Bailiff forthwith after the plaints are entered or _ the practice of the Court, security is required. 
warrants applied for. ; 
9%& 10 12, Where a summons is required to be served in a foreign High Bailiff’s Duties. 
Vict. ¢. 95, district the Registrar shall transmit the same and a copy thereof , 
tt Bed to the Bailiff of the foreign Court, with a letter according to the ; 21. Whenever the High Bailiff does not attend any sitting of 9 & 10 
¢. 108, | form in the schedule, unless the Judge of the home Court shall the Court, the cause of his absence shall be entered by the Registrar by ia 
a. 1 order the summons in that particular case to be served by the on the minutes of the next succeeding Court. — Hye 
j Bailiff of the home Court, and if the summons be returned to the 22. The High Bailiff shall keep books and make returns in the Jb. 
Registrar by the High Bailiff of the foreign Court, not served, form set forth in the schedule. 
the Registrar shall forthwith give notice to the plaintiff of such 23. The High Bailiff or an under bailiff of the Court shall /0. 
non-service. attend, for the purpose of receiving summonses, or for the per- 
9& 10 13. The Registrar shall, in all cases where a summons is to be formance of other duties, at the office of the Registrar, once at: 


least every day ; and shall compare and examine the copy of each 


Vict, c. 95, served in a foreign district, require the plaintiff to pay the fee of 
y 6 tee 0 
8, 62. \- Le summons delivered to him by the Registrar, so as to enable him to 


one shilling for the oath under sect. 62 of 9 é& 10 Vict. c. 95, 


and shall pay over the same to the Treasurer of his Court at such Prove its correctnoss. — 
~ times and in such manner as may be directed by the Commissioners _ . 24 The High Bailiff shall serve or cause to be served process 9 & 10 
+ sent to him for service from other Courts, and where he shall be Viet. e. 95, 


of her Majesty’s Treasury. ; rere ss, 61, 62, 
See Rule 14, The Registrar shall in all cases where by these rules parti- a : 
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37. If thé amount claimed in any case include a fraction of a 
penny, such fraction shall not be entered in the books of the Court, 
and judgment shall not be given for such fraction. 


Plaint Note. 
tering the plaint, the Registrar shall give 


Wy 


£. 


. At the time of 


38. 
95, to the plaintiff or his attorney or agent a note under the seal of 


the Court, according to the form in the schedule ; and no money 
shall be paid out of Court to the plaintiff or his attorney or agent, 
unless on production of such note, provided that in the event of 


such note being lost or destroyed no money shall be paid to any ~ 
be 


proved on oath to the satisfaction of the 
applying is the plaintiff or his agent 


Summons to appear to a Plaint. 


$9. The summons to appear to a plaint shall be in the form set 
forth in the schedule, and shall be dated of the day on which the 
piaint was entered, and the date thereof shall be the commencement 
of the suit. 

40, Such summons may be returnable either at the next Court 
after the entry ‘of the plaint, or by leave of the Court or 
Registrar at any subsequent Court to be held within three calendar 
months. 


41. The Registrar shall not issue a summons under sect. 15 
of 19 & 20 Vict. o. 108, unless he is satisfied by statement on 
oath that the party applying has a cause of action, and that the 
whole of such cause arose within the home district. 


} ” as the case may ‘be, shall be written on 
has 


Where s summons is issued by leave of the Judge or 
the words “‘ by leave of the Court” or “ emp 
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Service of Summons to appear to a Plaint. 


, 44. A summons to appear to a plaint, where it is to be served 9 & 10 
, in order to insure its service, be Vict. e 95, 
delivered to the Bailiff at least twelve clear days, and where it is * °° 


in the Home district, 


to be served in a foreign district fifteen clear days, but it shall, 
in either case, be served at least ten clear days, before the return- 
day thereof ; provided that a summons may be issued at any time 
before the return-day, on production by the plaintiff to the 
Registrar of an affidavit showing that the defendant is about to 
remove out of the ordinary jurisdiction of the Court ; and service 
of such summons at any time before the return-day may be 
deemed good service, if, at the hearing, the Judge is satisfied on 
the evidence on oath before him, that such party was about to 
remove out of the ordinary jurisdiction of the Court, but in every 
such case, whether such proof be given or not, the Judge may, in 
his discretion, and on such terms as he shall think fit, adjourn the 


45. The service of the summons, except in the cases hereinafter 
specially provided for, shall be either personal, or by delivering 
the same to some person, apparently sixteen years old, at the 
house or place of dwelling, or place of business, of the defendant ; 
but no place of business shall be deemed the place of business of 
the defendant unless he shall be the master or oie of the masters 

46. Where a defendant is living or serving on board of any 
ship or vessel, it shall! be sufficient service to deliver the summons 
to the person on board who is, at'the time of such service, appa- 
rently ‘in charge of such ship or vessel. 

47. Where a defendant is residing or quartered in any barracks, 
and serving her Majesty as a soldier or marine, it shall be sufficient 

h 


97 


Rules 50, 
51, 52, 53. 


hearing. 
Rules 44to 56. The twelve rules 
55. ‘ 


Sm 


company or other corporation by delivering the summons to a 
secretary, station-master, or clerk of the defendant, at any station 
the defendant within the district of the Couft in which 
the summons is to be served. 

52. Where a defendant keeps his house or place of dwelling or 
place of business closed, in order to prevent a Bailiff from serving 
the summons, it shall be sufficient service to affix such sum- 
mons on the door of such house or place of dwelling or place of 
business. 

53. Where a Bailiff is prevented by the violence or threats of 
the defendant, or of any other person or persons in concert with 
him, from personally serving such summons, it shall be sufli- 
cient service to leave such summons as near to the defendant as 
ar the summons has not been served personally, or 
under the provisions of the last four rules, and the defendant does 
not appear, in person or by his attorney or agent, at the return- 
day, the cause may proceed if the Judge is satisfied on the evidence 
on oath before him, that the service of such summons has come to 
the knowledge of the defendant before the return-day, but uo such 
evidence shall be necessary in the cases specially mentioned in the 
last four rules. 

55. Whenever a summons has been served in one of the modes 
herein-before mentioned, but it appears that it has cpme to the 
knowledge of the defendant less than ten clear days before the 
return-day, the cause may, at the discretion of the Judge, proceed 
or be adjourned, whether the defendant appears or not at the 


preceding this rule shall not apply to sua 
monses issued under sect. 28 of 19 & 20 Vict, c. 108, or under 
“The Summary Procedure on Bills of Exchange Act, 1855.” 

57. Where a summons shall issue under sect. 18 of 19 & 20 


Vict. o 108, the same shall be served by the Bailiff of the district 


in the Bailiff of the Court from which the summons has 


jamued, to serve the same within 500 yards of the boundary of his 


58. The above rules as to the mode, but not those as to the 
time, of service of summonses to appear to a plaint, shall apply to 
the mode of service of all summonses whatsoever, except where 


Sunday, Christmas Day, or Good Friday, or on any 
ted by royal proclamation for a public fast, humi- 
or ving ; but such days shall be counted in the 
the time required by these rules in respect of such 


1 


Objection to Jurisdiction. 


60. A defendant intending to avail himself of the power given 19 & 20 
wy sect. 39 of 19 & 20 Vict, c 108, to object to an action’s Vict. o. 
in the County Court, shall give notice personally or 108, 8, 39. 


3 
being. tried 
by post of such intention to the Registrar and to the plaintiff, 
five clear days before the return-day of the summons, according 

form set forth in the Schedule ; and shall,therein name the 


shall fail to give such security or uiake such deposit before the 
return-day, or shall fail to give such notice of his intention to 
object as aforesaid, he shall not be entitled to object to the action’s 
being tried in the County Court. © 


Payment iw Court before Judgment. 


61. Where the defendant is desirous of paying money into 9 & 10 


Court, it shall, except where otherwise expressly provided, be paid Viet. c. 95, 


five clear days before the return-day of the summons, with Court * 83 


fees proportionate to the amount paid in, and the attorney’s costs 
where the amount paid in exceeds twenty pounds; and the 

shall within twenty-four hours from the time of such 
payment send to tlie plaintiff notice thereof by post » Provided, 
that at any time before the return-day the defendant may pay 
money into Court, with such costs as aforesaid, and the Registrar 
shall give notice thereof to the plaintiff as aforesaid ; but where 
mouey is so paid in less than five clear days before the return- 
day, it shall be lawful for the Court to order the defendant to pay 
such costs as the plaintiff shall have incurred in preparing for trial, 
before the notice of such payment was received by him, or in 
attending the Court. 


62. If the plaintiff elect to accept, in full satisfaction of his 9 & 10 


including costs, such money as shall have boon paid into Viet. c. 95, 
8, 82, 


A 2 


RULES AND ORDERS. 


gules which apply to such six grounds of defence, and of the plain- 
ates ing at the hearing to permit the defendant to avail 
imself of such defence, the Judge may, on such terms as he shall 
fit, adjourn the hearing of the cause to enable the defendant , ’ , 
to such notice. 
Oe aii 5 datendent intends to set off any debt or demand 9 & 10 , 
to be due to him hy the plaintiff, he shall give notice thereof Vist: « °°, 


By « the cause may proceed. se @ to the Registrar of the Court, and deliver to him  stato-* 
ai r ment of the iculars of such set-off, at least five clear days 
Inapection of Documents. ‘before the tar of the summons. 
63. Where in any action, the plaintiff or defendant is desirous 68, Where a defendant intends to-rely on the defence of infancy, /d. 1 
of inspecting any written or printed document or instrument, in he shall give notice thereof in writing to the Registrar of the Court, 4 
which he has an interest, and to the production of which he is at least five clear days before the return-day of the summons, set- “7 
entitled for the purposes of the action, and which shall be in the ting forth in such notice, so far as he is able, the place and date of 
tr power or under the control of the other party, such his birth. ; 
plaintiff or defendant may, five clear days before the day of 69. Where a defendant intends to rely on the defence of cover- Jd. 
hearing, give notice to the other party, by post or otherwise, that ture, she shall give notice thereof in writing to the Registrar of the ’ 
he or his attorney desires to any such document or instru- Court, at least five clear days before the return-day of the sum- — . 
ment, describing the same, at any place to be appointed by the mons, éetting forth insuch notice, so far as she is able, the place 
other party; and if such other party shall neglect or refuse to and date of marriage, together with the Christian name and sur- 
appoint such place, or to allow such plaintiff or defendant or his name of her husband. i" 
attorney to inspect such document or instrument within three days ; 70, Where a defendant intends to rely on the defence of any /d. ¢ 
after receiving such notice, the Judge may, in his discretion, on statute of limitations, he\ shall give notice thereof in writing to the 
the day of hearing, adjourn the cause and make such order as to * Registrar of the Court, at least five clear days before the return-day 
costs ashe shall think fit. of the summons. 
71. Where a defendant intends to rely on the defence of a Id. 
; saath discharge under any statute relating to bankrupts, or for the relief 
4 Wenerawal by Pisinty- ah icalvéan Gethoss, he shal give notice thereof in writing to the 
i 64. If the plaintiff be desirous of not proceeding in the cause, Registrar of the Court, at least five clear days before the return-day 
a he may give notice thereof to the Registrar and to the defendant by of the summons, setting forth in such notice the date of his certi- 
if post, and after the receipt of such notice the defendant shall not be ficate, discharge, or final order, and the Court by which such cer- 
q entitled to any further costs than those incurred up to the receipt tiffeate, dischargé, or final order was granted or made. 
ie of such notice, unless the Judge shall otherwise order. 72, Tn/all cases mentioned in the last six rules the party thereby . 
Y i required to give the notice shall, unless otherwise expressly ordered, 
* nesal f ar, at least five clear days before the day of hearing, deliver to the Regis- 
Cause sent for Trial from a Superior Court. thin: of Gi Gee WA olin GIA: Dental eb ene ane opposite per 
4 19 & 20 ‘66. Where any action, under sect. 26 of 19 & 20 Vict. c. 108, ties, and an additional-copy to be filed ; and the Registrar shall, 
a Vict. c. is ordered to be tried in a County Court, the Registrar of the County within twenty-four hours from the time of receiving the same, trans- 7 
i 108, s. 26. Court mentioned in the order shall enter the same in the minute book mit, by post, one copy of such notice to each of the opposite parties. 
P of the Court, for hearing on the day appointed by the Judge of such es 73. Whiere the defence is a tender, such defence shall not be 
y Court, and the same fee'shall be taken for the hearing thereof, as if : available unless, before or at the hearing of the cause, the defendant 
plaint in the action had béen originally entered in the County Court. pays into Court (which may be without costs) the amount alleged 
' to have been tendered, 
Defences. | \ Evidence. 
9 & 10 66. Where the defendant intends to rely on a set-off, infancy, 74. Gamancsises to withesnes may he ienued without leave of the 9 & 10 


Vict. «, 95, coverture of defendant, statute of limitations, or discharge of de- Court, to be served either in the Home or in foreign district. Vict. o. 95 
m= 1. fendant under a bankrupt or insolvent act, his notice shall contain 75. It shall be sufficient if a summons to t tlieaie be pore a * 85 : 
i herein-after mentioned with reference to such grounds reasonable titne before the actual hearing. : 


particulars : 
4 Geen : Provided, that in case of non-compliance with those 76. Where cither party proposes to give, a judgment of a Superior 


and the trial shall take place accordingly. 


9& 10 79. Cases of interpleader and of replevin may, at the instance 
Viet ¢. 95, of either party, be tried by a jury. 

9610 80. The number of jurymen summoned to attend at a Court 
Vict. ¢. 95, ena te en ee ee 
a. 72. ’ : 


Adjournment of Cause. 


9&10 81. The parties to any cause, at any time before the cause is 
Viet. ¢ 96, called on, may, by consent and without payment of any hearing 
alla 2 i pes ecient lama 


82. Where a cause is adjourned, no order of adjournment shall 
be served on either party, unless by direction of the Judge. 
. 83., When anything required by the practice of the Court to be 
done by either party, before or during the hearing, has not been 
done, the Judge may, in his discretion, and on such terms as he 
shall think fit, adjourn the hearing to enable the party to comply 
with the practice. 


7 


Hearing. 


19 & 20 84. Where a summons has issued under sect. 28 of 19 & 20 
Vict. c. Vict, c, 108, or under the Bills of Exchange Act, 1855, and judg- 
108 ; ment is allowed to go by default, the fee to be taken is one shilling 
Vien o%o7, im the pound. 

18% 14 * 85. If at the return-day of a summons, or at any adjournment 
Vict. ¢. 61, of the Court at which it is returnable, the plaintiff does not appear, 
a. 10. and the defendant does appear and does not admit the plaintiff’s 
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and other matters, as if the cause had been 
hearing fee shall be charged. 


il he haa signed a roll or book to be kept by the Viet. ¢ 
purpose, but no fee shall be payable for 
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sliall attach to the person so appointed guardian at 
the instance of the Court. 

90. Where a plaintiff avails himself of the provisions of sect. 9& 10 Viet. 
68 of 9 & 10 Vict. c. 95, and proceeds against only one or more ¢ 9, ® 
of several persons jointly answerable, the defendant or defendants °* 
sued may avail himself or themselves of any set-off or other defence 
to which he or they would be entitled if all the persons answerable 
were made defendants. 


Amendment. 
91, Where a person other tlian the defendant appears at the 19 & 20 


- hearing, and admits that he is the person whom the plaintiff intended Viet. ©. 


to charge, his name may be substituted for that of the defendant, 108, ». 57. 


92. Where a party sues or is sued in a representative character, 
but at the hearing it appears that he ought to have sued or been 


- med in his own right, the Judge may, at the instance of either 


pronounce judgment as if such person had originally been 
person shall not consent to become a 
aforesaid, either at the hearing or at the ad- 
judgment of nonsuit shall be entered. 
at the hearing that a-greater number of 
defendants than by law required, the name 


i 


i 
i 
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2 
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more persons are made defendants, and some 

served, the name or names of the defendant 

have not been served, may, at the instance of 

either party, be struck out by order of the Judge, on such terms 
he shall think fit ; thereupon the cause shall proceed, as to 
as if the party or parties whose name or 

struck out, had alone been made defendant or 


i 
i 


ret 
iF 


Coats. 


101, The Judge shall in each case direct what number of wit- 9 & 10 
nesses are to be allowed on taxation of costs, between party and. Viet. c. 95, 
» and their allowance for attendance shall in no case exceed * 88. 

highest rate of the allowances mentioned in the scale in the 


eT es eet ott ating 
thereon, 
the same manner. 
actions 
omitted 


102. The costs of witnesses, whether they have been examined 9& 10 

or not, may, in the discretion of the Judge, be allowed, though Viet. «. 95, 
' have not been summoned. a6 os 
Money paid into Court on a judgment shall be appropriated 

first in satisfaction of the costs, and afterwards in satisfaction of 
the original demand, 

104, Coste of warrants against the goods, whether executed or 9 & 10 
executed or unproductive, shall be allowed against the defendant, Viet. ¢. 95, 
unless the Judge shall otherwise direct. 8. 94. 

105. Costs of warrants of com 


[fs 


efit 


shall proceed, as to set-off 
proper or parties had alone possession fee shall be payable where an execution is 9 & 10 
— \ the time of the levy ; but if the officer shall neces- Viet. o. 95, 
4 less number of per- Femain in possession more than half an hour, and the exe- * 196. 
law required, the name of shall be paid out on the day of levy, the possession fee for 
either party, be added, ; shall be charged. 
107. No appraisement is to be made until the fifth day of the /d. 
Bailiff’s holding possession of the goods under an execution, unless 
_ Where the goods are of a perishable nature, or are sold at the 
_ ‘Wequest of the party, before the expiration of four days, or unless 
a 


Order. 
Bule 82. = 108. Orders for payment of money or costs, or both, and orders 
of adjournment, when directed to be served, shall in all cases be 
prepared by the Registrar of the home Court, and delivered to the 


h thereon, that it was posted or reached the opposite party. 

109. Where the Court gives leave to take any proceeding, it 
shall not be necessary to draw up any order, nor shall any order 
be drawn up to warrant such proceeding. 


Instalments, payment by. 


19 & 20 110, When an order is made for the payment of any sum of 
by instalments, such instalments shall be payable at such 
as the Judge shall order ; and if no period be mentioned, 
shall become due on the twenty-eighth day from the day 
the order, and every successive instalment shall become 
at a like period of twenty-eight days from the day of the pre- 
instalments becoming due ; and such instalments shall be 
into Court in accordance with sect. 45 of 19 & 20 Vict. 


oiptirH 


. When an order is made for payment by instalments or 
the Registrar shall give notice to the plaintiff by post, 
i in the form set forth in the Schedule, of every payment made : 
Provided that such notice shall not be given where the instalment 
does not exceed ten shillings. 


; Proceedings on a Judgment more than Six Years old. 


112. No warrant against the goods or judgment-summons shall, 
without leave of the Judge, issue on a judgment more than six 
years old, unless somo payment has been made into Court under 
such judgment within twelve months previously ; but no notice to 
the defendant, previous to applying for such leave, shall be neces- 
sary, ‘and such leave shall be expressed on the warrant or summons 
under the seal of the Court. 


. Warrants of Execution against the Goods. 


; 9 & 10 113. Warrants of execution against the goods shall bear date 
Vict. ©. 95; on the day on which they are issued, and shall continue in force 
mene for twelve months from such date, and no longer. 

Ia 114. Where a defendant has made default in payment of the 
; whole amount awarded by the judgment, or of an instalment 
thereof, a warrant of execution, without leave of the Court, may 


ae ab 
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_ issue against his goods ; and such execution shall be for the whole 
amount of the judgment and costs then remaining unsatisfied, 
unless in the case of instalments, the Judge shall otherwise direct 
at the time of giving judgment. 

115. The Registrar shall, on issuing a warrant of execution 9 & 10 
against the goods, indorse on such warrant the amount to be Vict. ¢. 95, 
levied, distinguishing the amount adjudged to be paid, and the * ** 
amount of the fee for issuing the warrant ; and shall prepare and 
deliver to the Bailiff with the warrant a notice in the form con- 
tained in the Schedule; and the Bailiff, upon levying, shall 
_ deliver such notice to the party against whom the execution has 

issued, or leave the same at the place where the execution is 
levied. 


116. Warrants of execution against the goods may be issued 
concurrently into one or more districts, provided that the costa of 
more than one warrant shall not be allowed against the execution 
debtor, unless by order of the Judge. 


Judgment-Summons. 


117. A judgment-summons may issue at any time, without 9 & 10 

leave of the Court, except in cases provided for either by sect, 48 Vict. ¢. 25, 
_ of 19 & 20 Vict. c. 108 or by Rule 112, and shall be forthwith ee 

delivered by the Registrar to the Bailiff, and shall be served per- Vict, o, 

sonally not less than five Clear days before the day on which the 108, ss. 

is required to appear to such summons, unless at the hear- 45, 61. 

ing the Judge is satisfied, on the evidence on oath before him, 

that such party was about to remove from his dwelling or place of 

business, or was keeping out of way to avoid service, in either of Rule 112. 

which cases service upon the party at any time before the time 

appointed for the appearance of such party shall be sufficient. 

118. Upon the issue of a judgment-summons against a party 
the Bailiff shall return into Court any warrant of execution 
against the goods of such party, which may have been issued 
upon a judgment in the cause. 

119. Where a judgment-summons is heard in a Court other 9 & 10 
than that in which judgment was obtained, and the order of such Viet. 0. 95, 
last-mentioned Court is altered by the Jhdge of the Court in * 19 
which the judgment-summons is heard, all payments under such 
order shall be made into, and execution thereupon against the 
goods shall be issued by the Court which alters the order. 

120. Where a certified copy of a judgment is obtained, the 
Registrar shall make on the minute of the judgment a memorandum 
of having given such certificate, and no warrant of execution 
against the goods or judgment-summons shall issue upon such 
judgment from the Court in which the judgment was obtained, 
unless it be shown to the satisfaction of the Court or Registrar, 
that no order has been made against the execution debtor in any 
other Court. 


Commitment. 


(See 19 & 20 Vict. o, 108, 5. 59.) 
121. When a defendant does not dwell or carry on business in 


¢, 95, the district of the Court to which he has been summoned to 


appear to a plaint, he shall not be liable at the hearing of such 
summons to be committed under sect. 101 of 9 & 10 Viet. ¢. 95, 
whether he appears to such summons or not. 

122. In cases of commitment under sections 99 or 101 of the 


Vict..c. 95, 9 & 10 Vict. o, 95, the amount of the judgment, and all costs’ 


91. payable by the defendant, shall be indorsed on the warrant. 
123. When a warrant of commitment for non-payment of 


Vict, 0. 95, money is issued, the defendant may, at any time before his body 
#, 102, 


is delivered into the custody of the Gaoler, pay to tle Bailiff the 
total amount indorsed on the warraft, and on receiving such 
amount the Bailiff shall discharge the defendant, and shall within 
twenty-four hours after receiving such amount pay over the same 
to the 


124, Inall cases of commitment for non-payment it should be 


hes 95, made part of the order of commitment that on production of a 
8. 110, 


certificate signed by the Registrar, stating that payment or satis- 
faction of the sum or of the instalment thereof and costs remain- 
ing due at the time of making the order for commitment, together 
with all subsequent costs, has been made, the defendant shall be 
discharged out of custody, without further leave of the Judge. 

125. Warrants of commitment against the same party may be 
issued concurrently into one or more’ districts ; provided that the 
costs of more than one warrant shall not be allowed againgt such 
party unless by order of the Judge, 


Transmission of Process and Proceeds of Warrants to 
and from Foreign Districts. 


126. In all cases of warrants, whether against the goods or , 
¢. 95; the person, to be executed in a foreign district, the Registrar of 


the foreign Court shall immediately on the receipt of the warrant, 
enter it in ‘‘ The Foreign Executions Re-issued Od 

127. Where, by virtue of any warrant sent to a foreign 
district, any money shall.have been received by the Bailiff of the 
foreign Court, such Bailiff shall, within twenty-four hours from 
the receiving of such money, pay over the same to the Registrar 
of the foreign Court, and shall, unless an interpleader summons 
as to such money be pending, make a return in writing of the ' 
amount received ; and in the case of a levy having been made, 


Vict. ¢. 95, the Bailiff shall state in the return the gross amount produced by 
such levy, the particulars of the appraiser’s and broker’s charges, , 
and the fees allowed for keeping possession, and pay over to the ° 
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t. 104 of 9 & 10 Vict. c. 95, and 
twenty-four hours from the receipt of 
same to the Registrar of his Court, who shall 
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the form set forth in the schedule, and the Registrar of the 
Court shall file such return, and the Registrar shall be 
by the Treasurer of his Court, at his audit, the amount 


uf 


New Trial. 


-_ 


i 


holden next after the expiration of twelve clear days from 
of hearing ; provided the intended applicant do, seven 
before the holding of such Court, deliver to the 
at his office, and also give to the opposite party by 
the same personally on such party, or by leaving the 
his place of abode or place of business, a no -o in 
signed by himself, his attorney or agent, statin, that 
application is intended to be made at such Court, and 
forth shortly the grounds of such intended application ; 
notice shall not operate as a stay of proceedings unless 
shall otherwisé order, and if any money paid into 
er any execution or order in the suit shall not have 
out, when such notice in writing shall be given to the 
, the Registrar shall retain the same to abide the event 
application, or until the Judge shall otherwise order ; 
if no such application be made, the money shall, if required, 
over to the party in whose favour the order was made, 
the Judge shall otherwise order ; and if such notice be 
in manner aforesaid, or such application be not made 
Court mentioned in the notice, no application for a new 
or to set aside proceedings shall be subsequently made, 
by leave of the Judge, and on such terms as he shall think 
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provision of sect. 80 of 9 & 10 Vict. c, 95. 
29. 


28. An application for a new trial, or to set aside proceedings, 9 & 10 
be made and determined on the day of hearing, if both Viet. o, 95, 
be present, or such application may be made at the first.* 5% 


provided that this rule shall not apply to cases falling within 9 & 10 


The Judge may, in his discretion, make it a condition * om 


shall, five days before day on which 
summonses are returnable, deliver to the Bailiff, or leave at the 
office of the Registrar of the Court, a particular of any goods or 
chattels alleged to be the property of the claimant, and the 
grounds of his claim, or in case of a claim for rent of the amount 
thereof, and for what period, and in respect of what premises, 
the same is claimed to be due, and the name, address, and 
deseri of the claimant shall be fully set forth in such par 
ticular, and any money paid into Court under the execution shall 
be retained by the Registrar until the claim shall have been adju- 


upon : i 
may be tried, although this rule has not been complied with. 


131. Interpleader summonses shall be issued by the Registrar, 


133. Where the claim to any goods or chattels taken in 
execution, or the proceeds or value thereof, shall be decided 
against the claimant, the costs of the Bailiff allowed by the Judge 
shall be retained by him out of the amount levied, if the Judge 
shall so order, but without prejudice to the right of the execution 
creditor against the claimant for the sum so retained. 


pit Security. 
34. Im all cases, where a party proposes to give a bond by 
of security, he shall serve, by post or otherwise, on the 
opposite party and the Registrar at his office, notice of the pro- 
in the form set forth in the schedule, and the 
Registrar shall forthwith give notice to both parties of the day 
hour on which he proposes that the bond shall be executed, 
shall state in the notice to the obligee, that should he have 
eto the sureties, or either of them, 


g 
i 
: 


opposite party shall dispense with such affidavit. : 


Registrar, or some other of the persons mentioned in sect. 58 

& 20 Vict. c. 108: Provided always, that if.it be executed 

the presence of the Judge or Registrar it shall not be necessary 
attested. 


Appeal. 


139. Any party dissatisfied with the determination or direction 
of the Court in point of law, or upon the admission or rejection 
of evidence, may, before the rising of the Court on the day on 
which judgment was pronounced, deliver to the Registrar a state- 
ment in writing, signed by him, his counsel or attorney, contain- 
ing the grounds of his dissatisfaction ; and in the event of no 
such statement being delivered, the successful party may proceed 
on the judgment unless the Judge shall otherwise order ; but the 
Judge may direct ings to be taken on the judgment not- 
withstanding such statement has been delivered: Provided that 
the party so dissatisfied may appeal on grounds different from 
those contained in such statement, and although he shall not have 
delivered any such statement. 

140. The ten days within which notice of appeal may be given, 
shall be reckoned, exclusive of the day of trial. 

141, The notice of appeal shall be in writing, and shall state 
the grounds on which the party appeals, and shall be signed by 
the appellant, his attorney or agent, and such notice shall be sent 
to the Registrar as well as to the successful party, by post or 
otherwise, 


142. If, before the notice of appeal is served upon the Regis- 
trar, execution shall have issued, and the amount of the judgment 
and costs of execution shall have been paid into the hands of 
the Bailiff, or levied and not paid over to the successful party, the 
tame shall remain in Court to abide the order of the Court, 

143. If, before an appealing party shall have given the 
required security, execution shall have issued, the Registrar shall, 
Upon the appealing party’s giving security, forthwith send notice 
thereof, by post or otherwise, to the Bailiff, and proceedings on 
such execution shall forthwith be stayed. 

144. At the time of giving security, the appellant shall deliver 
tothe Registrar a statement in writing, showing to,which of the 
Courts of Common Law at Westminster he proposes to appeal, 
145, All cases on appeal shall, unless the Judge shall otherwise 
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The bond shall be executed in the presence of in inte oe 
cc. 


108, s, 58, 


13&14 
Vict. ¢. 61, 
8. 14; 

19 & 20 
Vict. ¢, 
108, a, 68. 


13&14 
Vict. c. 61, 
s. 15. 


order, be presented to him for signature, at the Court holden next 

after the expiration of twelve clear days from the day on which Abatement of Action. 

judgment was pronounced, and shall then be signed by the 

Judge, and be sealed with the seal of the Court; and when y (See 19 & 20 Vict. o. 108, ». 62.) 

Sicen -aibcetarsal Wana we daawhs tees nee | . 61. Where one or more of several plaintiffy or defendants 

lant, to the successful party, three clear days next after ; 

Ebadi ae wn akan eer oe lee es 

not comply with this rule, the successful way proceed ca ta t, proceedings thereon may be taken by the 

the judgment, unless the Ji shall otherwise order. ® 

146. His copes dally Gillan naschoar dogs sant efter th of the Coat? % Seninst the survivors or survivor, without 

18414 eee ees et cei eats ts Where » married woman is sued as a feme sole, and she 


r judgment on the ground of verture, proceedings be 
taken thereon, in the name of the wits, at the ieeteaes of the 


ings ; which costs shall be added to the judgment. . 
148, When the Court of Appeal has pronounced judgment, 


y husband, without leave of the Court. 


Proceedings in the nature of a Scire Facias. 


_ 154. Execution on a judgment shall ‘not issue by or against 
__ aay person not a party to the suit, without a plaint and summons 
 tpon the judgment, the proceedings in which shall be the same 

win ordinary cases. 


; q 155. Where a judgment has been given for or against @ person 
his executors or administrators may in the same manner 

or be sued upon the judgment. 

156. In all proceedings in the nature of a scire facias, a jury 

be summoned in the same manner and under the like restric- 

as are provided by sects. 70, 71, 72, and 73, of 9 & 10 

o. 95. : 


j ‘Proceedings by and against Executors and Administrators. 
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157. In actions by executors or administrators, if the plaintiff 9 & 10 


either party may deposit the original order of the Court of Appeal, HPA, the..coste shall, unless the Court shall otherwise otter, be. Vist. ¢ 06 


or an office copy thereof, with the Registrar of the County Court, 
and within forty-eight hours from the time of such deposit send a 


notice thereof to the other party, by post or otherwise. 

149. A new trial, in pursuance of the order of the Court of 
Appeal, shall be entered for trial at the County Court which shall 
‘be holden next after twelve clear days from the time when such 
order or office copy thereof shall have been deposited as aforesaid, 
unless the parties agree that it shall take place sooner, or the 
Judge otherwise order, and it shall be conducted in the same 
manner as any new trial granted by the County Court itself. 

150. If the order of the Court of Appeal be, that judgment 
shall be entered for either party, then such judgment shall be 
entered accordingly, and the successful party shall be at liberty to 
proceed on such judgment as on a judgment of: the County Court. 


_ . 168. Where an executor or administrator, plaintiff or defen- 
¥ not appear on the day of hearing, the provisions of 
79 and 80 of 9 & 10 Vict. c. 95, and of sect. 10 of 
14 Vict. o. 61, shall apply respectively, subject to the 
_ tales applicable to executors or administrators suing or sued. 

4 169. A party suing an executor or administrator may charge 
the summons, that the defendant has had assets, and has 


E 


160. In all cases where the defendant is so charged, in the 
‘Summons, if the Court shall be of opinion that the defendant has 
Wasted the assets, the judgment shall be, that the debt or damage 

costs shall be levied de bowis testatoris, si, &e., et si non, de 
propriis ; and the non-payment of the amount of the demand 
immediately on the Court finding such demand to be correct, and 


xe 
" SWarded in favour of the defendant, and shall be levied de bonis * °° 
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the asset, but does not prove the administration ; 
other of defence, the judgment 
not established any ground pep te gare 
come the hands of the defendant, or such 
‘ come to them, and costs, de bonis 


demand, if any, judgment of assets, 
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proprus, : 
168. Whére a defendant admits his representative character, 
and the plaintiff’s demand, and that he is chargeable with any 
sam in respect of assets, he shall pay such sum into Court, subject 
to the rules relating to payment into Court in other cases, 
169. In actions against executors or administrators for which 


© revision i#’not hereinbefore specially. made, if the defendant fail 
= ant 


as 
- to his costs: of disproving such defence, and such costs shall be 


levied de bonis testatoris, si, &c., et sinon, de bonis propriis, 
Notices. 


170, Where by these rules any party is required to give notice 
according to a form mentioned in the Schedule, it shall be sufficient 
if the notice given complies substantially with such form. 

171. In all cases where any notice or thing is required by these 
Miles to be given or done within a period of twenty-four hours, or 
Within a period of forty-eight hours, no part of Sunday, Christmas 
Day, or Good Friday, or of any day appointed by royal proclama- 
tion for a public fast, humiliation, or thanksgiving, shall ‘be 
included in the computation of such period. 


115 


172. All letters of process sent by post by the officers of the 19 & 20 
Courts shall be prepaid. Vict, ¢. 108 


8, 


Statute of Limitations. 
173. Successive summonses may be issued without leave of the 


for twelve calendar months from the time of issuing the same, includ- 
ing the day of such issuing, .and such subsequent summons shall be 
imued before the expiration of the previous summons, and entered 

plaint book of the Court: Provided, that on entering the 
Plaint in the first instance, the usual fee shall be paid ; bat for 


_ iich subsequent summonses no further fee shall be paid, nor shall 


‘2 


Arbitration. 


9&10Vict. 175. Where a plaint is entered, the Judge may, with the 
¢. 95,8, 77. consent of the 


as well in cases within the ordinary juris- 
diction of the as in cases of agreement under sect. 23 of 19 
& 20 Vict. ¢, 108, make an order for reference ungler the pro- 
visions of sect. 77 of 9 & 10 Vict. c, 95, before, upon, or after 
the return-day of the summons ; and all the provisions in the last- 
mentioned Act contained as to references shall apply to a reference 
ing under such an order ; provided that the same feés shall 
be paid as would have been payable on the hearing of the cause. 


Recovery of Tenements. ‘ 


19 & 20 176, Where a claim for rent or mesne profits, or both, is added 
Vict. c. to a plaint for the recovery of _gpnage Sy lot syngas ed 
108, 8. 51, additional poun to be taken on the amount or amounts so 
Bohed: Deen ecuiA, atte. he gemmings to bo when on the mont of the 
tenement, exceed the poundage which is to be taken on a claim 
for twenty pounds, the total poundage to be taken shall be 


estimated on twenty pounds only. 
Replevin. 
177. In actions of replevin no other cause of action shall be 
9 & 10 Vict. f 
¢. 95,8, _ Joined in the summons. 


119. 178, On entering a plaint in replevin, the plaintiff must specify 
9&10Vict, and describe in a statement of particulars, the cattle, or the several 
¢. 95,8. goods and chattels taken under the distress, and of the taking of 
119. which he complains. 
179. All actions of replevin in cases of distress for rent in 
arrear, or for damage feasance, shall be tried in # summary way 4s 
other actions in the Courts holden under the authority of the Act 
of the 9 & 10 Vict. c. 95, and the judgment therein, in ordinary 
cases, whether for plaintiff or defendant, shall be according to the 
forms set forth in the Schedule. 
180. Whore the distress is for rent, and the defendant suc- 
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distress is for damage feasance, and the de- 
is entitled to judgment for a return, if the plaintiff require, 
shall, if the cause be tried without a jury, and the 
if the cause be tried with a jury, find the amount of 
sustained by the defendant, and judgment shall then 
in favour of the defendant, in the alternative, for a return, 
amount of the damage so found, 
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Detinue. 


182. The judgment in detinue, if for the plaintiff, shall be 
for the value of the goods detained, together with a sum to be 


in the judgment by way of damages for the detention 
costs ; but it may be made part of the order that on pay- 


‘ment of damages for the detention and costs, and return of 


the goods on or before a day to be named, satisfaction shall be 
entered. 


Confessions under 13 & 14 Viet. c. 61, 4. 8. 


183, All confessions under sect. 8 of 13 & 14 Vict. c. 61, 19 4 14 
shall be delivered to the Registrar five clear days before the Vict. 0. 61, 
return-day of the summons: Provided that, at any time before *. 8. 
the cause is called on, the defendant may confess and admit the 
claim according to the form set forth in the Schedule, subject, 
however, to an order by the Judge to pay such costs as the plain- 
tiff has incurred in consequence of the defendant’s not having 
delivered such confession as hereinbefore required. 


Consent to Judgments under 18 & 14 Vict. c. 61, 8. 9. 


184, In all cases of consent under sect. 9 of 13 & 14 Vict, 13 & 14 
¢@. 61, the defendant may confess the amount of the plaintiff’s Vict. ¢. 61, 
costs besides the Court fees, and the judgment may be entered * * 
accordingly, and the amount of the plaintiff’s costs shall be stated 
separately. 


Cases under 19 & 20 Vict. c. 108, 8. 23. 


185. Where the parties, in pursuance of sect. 23 of 19 & 20 19 & 20 
Vict. c. 108, agree to try an action in a County Court, a plaint Viet.c.108, 
shall be entered, and a summons shall be issued thereon as in other ® 23. 
cases, and all the rules and practice of the Court shall be adopted 
in such cases, so far as the same are applicable. 


RULES AND ORDERS. 


The Succession Duty Act, 1853. 


193. In proceedings in the County Courts under sect, 50 of 16 16 &17 
& 17 Vict. c. 51, a plaint shall be entered, and a summons shall Yie. % 
be issued thereon, and the rules and practice of the Court shall be” ™ °"* 
eee 


The Metropolitan Building Act, 1855, 


194, In proceedings in the County Courts under 18 & 19 Vict. 18 & 19 
@ 122,  plaint shall be entered, and a summons shall be issued Viet. ¢. 
thereon, and the rules ahd practice of the Court shall be adopted 12% 
with respect to such ings, so far as the same are applicable. 


The Absconding Debtors’ Act, 1851. 


195. Where a warrant shall have been granted to the High 14 & 15 
Bailiff of a County Court under “ The Absconding Debtors Act, Vict. ¢. 52. 
1851,” such High Bailiff shall not be required to execute the same ' 
out of the district of the Court for which he shall have been 
, High Bailiff, but if the person against whom such warrant 
under the Summary Procedure on Bills of Exchange a been granted cannot be found within the district of the 
the Judge of which it shall have been granted, such 
shall forthwith transmit such warrant to the High 
of any other County Court within the district to which such 
be or be believed to be, and thereupon such last- 
Bailiff shall be authorised and required to execute 
such warrant, and otherwise to act in matter in all respects as 
him by the Judge of the 
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67. against 
holder 
189. 
satisfy 
that 
and 


196. In proceedings for which forms are not provided in the 
ule, the Registrars shill frame the forms required, using as 
guides those so provided. 
Insolvency. 
197. If any imprisoned debtor, whose petition and schedule 


under the protection statutes, any Court of Insolvency, whether 
in London, and the matter therein be still 

pending, whether by reason of adjournment sine die or otherwise, 
adjudication shall be made on such transmitted petition in 
to any debt or debts contracted prior to such forther 

the Judge of the County Court shall certify such 


198. The rules of practice and orders of the Court for the Relief 
of Insol Debtors in London shall be the rules of practice and 
vency and protection cases in the County Courts, so 

are applicable. 


No. IV. 
COURT FEES. 


— ot 


Fees, payable on the ordinary proceedings in the County 
specified in schedule (©) to the 19 & 29 Vict. c. 198, 
86. Also by an order of the Lords 

of Nov. 21, 1856, issued in 

Act aforesaid, the additional scale of 


» @ 
6 


6 


to the Registrar, for his costs out of pocket. 
For every subpoena to be served in a home district ; if 
served within two miles of Court-house ‘ 
For every mile beyond two . 
but the total fee to be taken is in no case to 


personally or by his attorney or agent, ad- 
mitted the claim, the same fee shall be taken as 
on a judgment by consent, under the 13th & 14th 
Vict. c. 61, sects. 8 or 9, whether he applies for 
time to pay or not. 


Also, by Rule 84, where a summons has issued under 19 & 20 
Viet. 0, = ee Se Se Sete bo 


‘Above £5 and not exceeding £20 


No. V. 
ATTORNEYS’ COSTS. 


—_o—- 


A Scale of Costs and Charges to be paid to Counsel and Attorneys 
in the County Courts, 


Where Claim does not exceed £20 (a). 
Counsel. ‘Attorney. 


Under £2 nil, nil, 


Sad: © ad 
Above £2 and not exceeding £5 t & 8 010 0 
1 3 6 015 0 
But a further amount will be allowed on taxation if the Regis- 
trar is satisfied by writing under the hand of the client, that he 
has agreed to pay it, not exceeding the amount which may have 
been so agreed to be paid (6). 


Where Claim exceeds £20, 


Letter before suit . j 
Instructions to sue or defend ; 


Attendance and entering plaint, including particular of 


demand and copies, such —— and i 
being signed by the attorney 
N.B.—The total amount of fies items to be 
entered on the summons. 
Examining and taking minutes of the evidence of each 
witness afterwards allowed by the Judge 
Attending Court and conducting cause, where no 
counsel employed P 


~ Witnesses’ expenses in conformity with Rule. 


OccasionaL Costs. 


Attending to apply for summons out of the district 
N.B.—The amount of this,item to be entered 
on the summons. 


(a) 9 & 10 Vict. c. 95, 8. 91. (6) 19 & 20 Vict. c, 108, ». 36. * 


ATTORNEYS’ Costs. 


If plaintiff abandon action, and give notice thereof, at- 


Notice to produoe,—natice to edmity—notie of appli- 
cation for a new trial, or to oe ce 


Refresher fee to counsel and clerk 
Witnesses’ expenses, same as on trial. 


ye. £ a 
Attending with counsel . P ‘ ‘ : . 010 
ie 


oo 


Arbitration. 


Attending reference, without counsel, for each sitting. 1 0 0 
Attending reference, with counsel, for each sitting . 0 15 0 
Fee to counsel and clerk, for each sitting, sum paid, 
Witnesses’ expenses same as on a trial, 
Note.—Costs of counsel and attorney, or of an 
attorney on attending reference, shall not be 
allowed without the order of the Judge ; nor 
shall the costs of more than one sitting be 
allowed without the order of the Judge. 


Costs in Actions tinder 19 & 20 Vict. c. 108, section 23, 
be taxed according to the scale of taxation used in the 
of Queen’s Bench, so fur as it is directly applicable ; and 
it is not so applicable, the principle of that scale shall be 


Costs on APPEALS, 
Preparing notice of appeal, including. copies and service . 5 


* Paying money into Court as deposit on appeal, including 
notice and service thereof . , ‘ é ‘ 


« 
cf 


a 
= 


| Preparing case, including copies. ‘ , ‘ 
Attending Judge to sign, or to settle and sign case . 4 
P lerk : ‘ : i" y copies of case, including depositing the same 
yah counsel — office of the Registrar, which he Transmitting case and copies, including notice and service 
ae tion, think was necessary. « 4 thereof : ‘ ‘ : iw . 
bond given under s, 70 of 19 & 20 Vict. c. 108 0 Application to Judge for leave to proceed on the judgment 
Every Depositing order of Court of Appeal, including notice and 


Where a new trial takes place in pursuance of the directions 
of the Court of Appeal, the costs of such new trial shall be allowed 
vie on the same scale as in the case of a new trial granted by the 

____ Fudge of the County Court. 
y N.B.—The costs in every cause shall upon the above scale 
abide the event, unless the Judge shall make some special 
order with reference to such costs or any part thereof. 


New Trial. 


Costs to be allowed on the same scale as on the original 
trial. 


Coste of the Day on Adjournment of Cause. 


Attorney for atteniling Court whore no counsel em- ies 


No. VI. 


INSTRUCTIONS 


LORDS COMMISSIONERS OF HER MAJESTY'S TREASURY 


TO THE 


OFFICERS AND TREASURERS OF THE 
COUNTY COURTS. 


(IN LIBU OF THOSE ISSUED IN DECEMBER 1851.) 


January 1857. 


— 


1, The Registrar of every Court shall, within seven days after 


the termination of each quarter, transmit to the Treasurer an 
account (Form A.), in duplicate, showing the amount of fees and 
fines received during the quarter; and the amount of suitors’ 
money received and paid, and the balance remaining in his hands 

at the termination of the quarter. 
2. The Registrar shall transmit to the Treasurer, at such times 
Treasurer shall require, such portion of the suitors’ fund 
hands as the Treasurer shall name, and the Treasurer 


? 


Registrar of every Court shall pay over to the High 
iliff, within four days after the termination of each month, one 
the fees received in such month, and the High Bailiff shall 
for each of such amounts, and the Registrar shall 


EE 


ge 
s 


amounts so paid. 
Treasurer shall, after the 31st March, the 30th June, 
September, and the 31st December, in each year, audit 
of each Court quarterly, with the exception of those 
named in the schedule annexed. 

5. shall audit the accounts of the Courts, men- 
tioned in the schedule annexed, half-yearly, instead of quarterly, 
namely, immediately after the 31st of March and the 30th of 
September in each year, unless in any case a special audit is neces- 
sary, when he is at liberty to hold one. 


FF Fe 
*é 


& 


Treasurer such receipts quarterly, as his discharge - 


The Treasurer, in auditing the Registrar’s accounts, shall 
the various books kept by the Registrar, so as to 
of the correctness of the accounts, and act in such 

manner as he may consider necessary for that purpose, and 

compare the ascertained balance with the balance in the 
hands of the Registrar. 

The Registrars, in order to enable the Treasurer to examine 

accounts with greater facility, are to pursue the following 

course in their several books, namely :— 


Execution Book.—Each page is to be separately added \up, 
and a summary of the same made at the end of each 
quarter, showing the amount of feés, and the respective 
number of executions and commitments. 

Cash Book, —The debit and credit side of the suitors’ money, 
in each page to be added up and carried forward from 
page to page to the end of the quarter, and the balance 
carried on to the next succeeding quarter. 

Plaint and other Books.—Each page to be added up, showing 
the number of instances of the fees and the total of 
each column, and a summary of the same to be made at 
the termination of each month, on a vacant space in the 
book next following the last entries. 


9. The Registrar shall furnish to the Treasurer by the 31st of 
March in every year, a list of the balances in the ledger, made out 
according to the Form annexed, marked C., standing in the ledgers 
of the Court on the 3lst of December of the preceding year ; and 
in preparing such list the Registrar should send notices to the 
parties to whom money is due, directing him to apply at his office for 
the same ; tife Treasurer shall check the list in such way and at 
such times as he may deem necessary, so as to satisfy himself that 
the receipts have been duly entered and accounted for in the cash 
book, and posted into the ledger. 

10. The Treasurer shall, on the 31st of December in every 
year, forward a return showing the names of the Courts in which 
he has performed the duty of examining such list of balances | 
during the year then ended. 

11. The Treasurer shall direct his attention to the several books 


of the Court, and shall ascertain whether the entries contained 


therein were made at the time that each transaction recorded 
actually took place, or whether they are fair copies, made at inter- 
vals more or less remote, from other books or loose memoranda not 
officially recognised ; and, where any doubt exists on this point, 
he shall represent to the Registrar the nepessity of making the 
entries at the immediate time of the occurrence of the circum- 
stances of which the entries are the record, and of the books or 
Teturns of the Court being accurately filled up in all particulars 
sential to the due ascertaining of tho fees which have been taken 


Registrar shaJ] not 
be Court purposes, without the sanction of 


Treasurér, and if the estimate 
shall exceed 6l. in any one year, the 
for the direction of the Lords of 


cases the allowance made to any Registrar for the use 

office shall comprise all the expenses of lighting, 

and cleaning the same, and of providing furniture and 
Treasurers shall, where they consider they can effect 
thereby, enter into contracts with printers to supply tho 

in their district with printed forms at the rate not exceeding 


17. The Treasurers 


ing the courts with stationery and books, where they consider they . 


effect sa) thereby. Lae 
ie Where scan be is employed as Usher or otherwise in any 
court, the amount of his remuneration shall be fixed by the Lords 
bat a cee shall not purchase any law book or other 
publication without the sanction of the Treasurer, who shall report 
the application to the Lords of the ‘Treasury for their direction 
thereon. 


20. The disbursements made by the Registrars 0 | be ep 

the the production of proper vouchers, withou 
cacen des ona te tie Lords of the Treasury, excepting any 
unusual disbursement has been made. Such disbursements are to 
be included in an account, which is to be transmitted in duplicate 
to the Treasurer seven days after the termination of each quarter, 
according to Form D. annexed. 

21, The Registrar, whether the accounts of the Court are 
audited half-yearly or quarterly, shall, within seven days after the 
31st March, 30th June, 30th September, and 31st December in 
each year respectively, transmit to the Treasurer in duplicate, the 
following accounts, and shall sign each copy : 


‘An account of all monies received under foreign executions 
re-issued at his Court, and of all monies paid by him on 


the production of the certificates of Registrars of foreign 
courts, of sums received by them under warrants issued 
from his Court, according to Form E. annexed. 

An account of the number of plaints entered in the preced- 
ing quarter, according to Form F. annexed. 

An account of the judgments and petitions for protection 
transmitted to the Registry of Judgments Office, accord- 
ing to Form G. annexed. 

22. The Registrar shall, within one month from the 31st of 
in each year, make up and forward to the Commissioners 
at their Office, Somerset House, London, in accordance 
visions of the 46th section.of the Act 9 and 10 Vict. 
an account of all monies paid over by him to the, Treasurer 
Court, according to the Form H. annexed. 
The Registrar shall, during the month of March in each 
prepare and put up in the Court-house, a list of all suitors’ 
which shall have remained unclaimed for five years before 
of January then last past, according to Form J. annexed, 
Registrar shall pay over to the Treasurer all such sums 
not be claimed before the 1st of January of the then 


a 


cite 


any claim be made for a sum of money, after the same 
been forfeited, by reason of the person entitled to it 
been an infant during any of the period of six years, or 
the Registrar should forward the claim to the Treasurer, 


_ stating fully the circumstances upon which it is founded, who 


it the same to the Lords of the Treasury for their 


26, Where money is received by the Registrar or. High Bailiff 
for the use of the suitors, or otherwise in the matter of a suit, the 
acknowledgment for the same need not be stamped. 

27. In paying money out of Court to suitors, where the sum 


" aeross it, 


28. The fees, under the Treasury Order of 21st November, 
18656, are to be entered as follows:— ~ 


In Minute Book, 


Common Law Procedure Act—Sittings. 
Joint Stock Company’s Act—Sittings. 
Taking acknowledgments of married women. 
’ Fines levied. 
To be entered at end of each Court when proceedings had. 
Fees on each of the above to be entered in the column 
headed 
* By whom Jury required.” 


‘Subpoena pplbasad deer y Whether for plaintiff 
wdetiadant, to bo entered in. the columa headed 
« Plaintiff,” and the witness's name and residence under 
the columns headed “‘ Defendant ” and “‘ Residence. 

Fees in column headed “To be paid to Jurors. 


In Ewecution Book, 


Replevin.—(Warrant, Bond, é&c.) 

To be entered in the last 15 pages of the book, each process 
on a separate line. Applicant’s name under the heading 
“ Plaintiff ;” party in possession under the heading 
“Defendant ;” and locality of the seiaure under, the 

‘Residence ;” the mileage under heading 
« Miles from Court ;’ the amount of alleged rent or 
damage, under heading “ Amount of debt or damages, 
or costs due ;” Amount of bond or deposit, under the 
heading “Amount paid into Court,” &o, Foes to be 
entered under column ‘“ Poundage for Warrant.” 


} . 
payable under section 62 of 9 & 10 Viet. Ce 95, 
7 for a summons to issue into a foreign dis- 
en in the plaint book in the column headed 
to the Jurors,” and where received in the case of 
summonses and summonses to peg get it my the 
the judgment summons book in the column 6 
‘o be paid to Jurors.” 


Insolvency and Protection. 


' Treasurer will require the Registrar of every Court to 
Boy es aue of a ante received by the Registrar a6 


shall check the list in such way as he may 

isfy himself tle receipts have been 

for in the cash book, and posted into 

Treasurer shall, on the 31st'of December in 

4 return showing the names of the Courts in 

performed duty of examining such lists of 
during the year then ended. 

ter all the fees received by him as 

fee receipt book, and all the fees received 

Assignee to be shown in the Official Assignee’s 

» and the sums are to be afterwards entered from 

the summary of fees, for insolvency or protection 

y be, and he shall transmit such summary to the 

within seven days after the 31st’ of December in each 


i 
[: 


fit 
Hi 


Hi 


fi 
gs 


Treasurer, in examining these books, will ascertain that 
en are those authorised by the order of 21st of Novem- 


4 
z 
E 


Registrar shall receive the fees due to the High Bailiff, 

hand them over to such officer at the end of each month or 

oftener, as may be found convenient, entering them the same as 
directed with regard to his own fees, 


amount of the insolvent’s estate which the Oficial 
as got in is sufficient to pay the fees of the Court, he 
the County Court for those debts which remain unpaid 
after the date of the second application, if they are 
the schelule to be good debts, and if the Registrar has 
grounds for supposing the amount may be recovered ;' 
may also sue for a doubtful debt, if he is satisfied 
same can be recovered. 
istrar shall pay over to the Treasurer from time to 
may be required, the balance of insolvency monies in 
and shall include the sums so paid over by him to the 
k 


> 


. APPENDIX. 


Treasurer, in the return directed to be made.to the Commissioners 
a © oi. ed that the charges for the salo of 
insolvent’s effects have been rightly made, according to the 
por of charges directed to be taken by the rules of the Insolvent 
Debtors’ Court in London, a schedule of which is annexed hereto, 
case, the Treasurer shall consider that the Re- 
of an insolvent’s estate in his hancls 
warrant @ dividend being declared, he will report to the Judgo 
Court.the amoun proceeds. 
rc hs If, he case, dh Aosin rer consider that an improper 
or extravagant expenditure has been incurred in getting b - 
insolvent’s estate, he will report such circumstances to the Judge 
of the Court. 


Ragistry of Judyments and Petitions. 


the transmission of judgments and protection 

on ong gn y ano es and certificates, ceased to belong to the 

ies from ‘the 1st October, 1856, the pr rg = ~— 

tes or searches receiyed by - 

pon peng - Some of Judgment Office to the Treasurer at 
each audit, according to Form K. 


. High Bailiffs. 


fy 
i i i tered 
igh Bailiff of each Court in which the plaints on 
i = br aut pe six thousand, shall, within seven days 
pees te : Bist March, 30th June, 30th September, aud Sst 
December in each year respectively: transmit to the Treasurer the 
following accounts, and shall sign each page : . 
Au account of mileage allowances due on service of home 


‘An account of the same on foreign summonses, and stb- 


. An account of home subpognas. “ 
An account of mileage allowances due on executio 

“warrants, whethet home or forign, 
An on of expenses of conveying parties to prison. P 

* ‘An account of fees paid for affidavits undor sect, 62 0 


9 & 10 Vict. o. 95. 


cases, the Treasurer shall ascertain that tho partiéw- 
ef se under all warrants have been duly set 


n of 


not make any “ 
been duly made by the High Bailiff, accom- 
against the goods by the broker’ 
vouchers to e the accuracy 
ied has been 
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INSTRUCTIONS. 


actually sold, and the High Bailiff shall produce such returns and 
‘other documents to the Treasurer at each audit. 


General to Registrars and High Bailiffs. 


45. Every Registrar and High Bailiff who may have given a 
bond by way of security shall, within the month of January in 


_ every year, certify to the Treasurer, that each of his sureties ia 


living in England, and solvent, and should any such surety cease to 
reside in England or to be solvent, the Registrar or High Bailiff 
shall, within seven days thereafter, inform the Treasurer of the 
fact. « 

46, Should any Registrar or High Bailiff neglect or refuse to 
comply with the directions of the Treasurer, in regard to any of 
these instructions, the Treasurer shall report the same to the Lords 
of the Treasury for such directions as they may think fit to give 
thereon. 


Salaries. 


47. At the termination of each audit, the Treasurer shall receive 
' the balance of tho suitors’ money, and ‘all other monies in the 
hands of the Registrar, and shall then pay to the Registrar and 
the Nigh Bailiff the amount found to be respectively due to them, 
and shall also issue to the Registrar such amount of suitors’ money 
as the Treasurer shall think necessary, and the Treasurer shall give 
areceipt for the full amouut of the fees ascertained to have been 
received in the Court during the quarter, and take a receipt, less 
Income Tax, for the salary, paying or receiving the balatice from 
the Registrar, as the case may be. 

48. In the case of those Courts the accounts of which are to be 
audited half-yearly, the Treasurer may, after the expiration of one 
month from the end of that quarter, the accounts of which are then 
tobe audited, transmit to the Registrar and High Builiff, at their 
Tequest, the amount of salary and allowances due, as shown by 
forms F, L, and M ; such ‘payment to be accounted for in the 
settlement of their accounts at the-next audit, and t® be subject to 
correction of any errors that may then be discovered. 


| SHEDULE of BROKERS’ FEES, and EXPENSES of SALES, 
allowed in the Insolvent Debtors’ Court, London, — 


> lah BROKER, 


For valuing personal estate and effects of petitioner, one shilling 


q it-the pound on the amount of valuation. 


Oh delivery of every notice to him for appraisenient, one shilling. 
we k 2 


further sum will be allowed for coach-hire within ten miles 


Court.) . 
cepted articles when specially directed by the 
om an ng to the pound on the amount of valuation. 


AUCTIONEER. 


sales by auction, 10 cont, on the first 100/., and 5 por 
a telke cb cc Gk | teguae Gens emeant in the dis- 


ude all charges for advertising, lotting, deli- 
valuation, one-third of the above charges. 


Extracts from the Circular Letter of the 26th November, 
1856, to the ITigh Bailiffs. 


Treasury Chambers, 


Sir, 26th November, 1856. 


I am commanded by the Lords Commissioners of her Majesty's 
Treasury to inform you that their Lordships, in pursuance of the 
power vested in them by sect, 83 of 19 & 20 Vict. c. 108, have, 
with the consent of the Lord Chancellor, decided that the High 
Bailiffs of the County Courts shall be paid, oxcept as hereafter 
mentioned, partly by salaries and partly by allowances for the 
execution of warrants, and for mileage on the service or execution 
of process, in the manner following, that is to say :— 


1, A salary equal to one-third of the salary of the Registrars 
of their respective Courts. 

2. An allowance for the service of all summonses, not being 
successive summonses, as follows :— 


- For service within one mile of Court-house 
beyond one mile and within two miles 
two miles three .,, 
three folr ,, 
four AVE. 9 
five six. 
six _ seven |,, 
soven » eight ,, 
eight miles, one shilling extra for 
every mile, : 
3. For the execution of each warrant, where the 
amount for which it issued shall not exceed five pounds 2 
For the execution of each warrant, where the amount 


‘ 
. 


INSTRUCTIONS. 


mi s a, 
for which it issued shall exceed five pounds, and shall 
not exceed ten pounds ‘ F A 5 0 

For the execution of every warrant, where the 
amount for which it issued ha exceed ten pounds 10 0 
. 4, Atallowance for mileage’ on the execution of warrants 
double the amount of the allowances on the service of a 
summons, 

5. The salary and allowances of the High Bailiffs for the 
execution of all their, duties, except those of keeping pouses- 
sion, and of acting in insolvency and protection cases shall 
in no one year, calculated fromm the 1st of October to the 30th 
September, both days inclusive, exceed 700I, a year. 


I am further to state as follows ae 


The High Bailiffs of those Courts in which the number of plaints 
entered in any one year shall exceed six thousand, are to receive * 
the same salary as the Registrars of their respective Courts, 
namely :— 

Where the number of plaints entered shall excced six 
thousand and shall not exceed eight thousand, a salary of 
6501. a-year. 

Where the number of such plaints shall exceed eight thou- 
sind, a salary of 7001. a-year. 

Such salary, in each case, is to be exclusive of all payments 
made by the High Bailitfs to their Under Bailiffs, so that the 
same shall not excepd the paymerits made to such Under 
Bailiffs prior to the 1st of October, 1856 ; ‘unless the sanction 
of the Treasury shall bé obtained for any increase to the sime 
upon good cause shown. 
+ * * * + * 

With respect to those High Bailiffs who are High Bailiffs of 
more than one Court, they will be entitled to receive the salary 
and allowances for each Court, if the total of the aggregate 
number of plaints entered in such Courts shall not exceed six 

in one year; but wheré such total shall exceed six thou- 
sand they will be dealt with in the same manner as the High 
Bailiffs of single Courts, in which the plaints entered in a year exceed 
tix thousand, except that they will be allowed a reasonable sum 
for travelling expenses, 

The Registrar of your Court has received directions to pay to 
you one-third of the fees received by him during October last, and 
Within. four days of the termination of this month, and of subse- 

months, to pay over to you one-third of the fees received 
such respective months,-on account of the amount which 
May be found due to you by the Tréasurer on the audit for the 


As you receive summonses for service, or warrants for execution,: 


| Pe-are to enter the particulars required by Form (A), in the 


I am, Sir, 
Your obedient Servant, 
JAMES WILSON, 


Extracts from the Circular Letter of the 26th November, 
1856, to the Registrars, 


Treasury Chambers, 
Sir, 26th November, 1856, 


I aM commanded by the Lords Commissioners of her Majesty's 
to inform you that, under the provisions of sect..82 of 
19 & 20 Vict. c. 108, their Lordships have decided, with the cou- 
semt of the Lord Charicellor, to fix the salary to be paid to a 
Registrar of a County Court, in which the numbér of plaints 
entered in a year shall exceed six thousand and shall not éxceedl 
eight thousand, at 6501. a-year ; and the salary of a Registrar of 
a Court in which the number of plaints entered shall exceed eiglhit 
7004, a-year, and that such salary shall, in both 
cases, be exclusive of all salaries paid by the Registrars to their 
clerks, so that the same do not exceed the amounts paid by a 
Registrar, on account of such salaries, prior to the 1st of October, 
1856 ; unless the sanction of thé Treasury shall be obtained for 
any increase to the same upon good cause shown. 


I am further to, state as follows : — 


The Treasurers of aenl Coax t in which the rrr of plaints 
entered in 1855 exceeded six thousand, will be directed to act, 
with respect to the salaries of the Registrars of those Courts, in 
accordance with the above decision, until, at the end of the year 
ending 30th September, 1867, the number of plaints in those 
Courts, during each year, shall be ascertained. 

With regard to those Courts in which the plaints entered in 
1855 did not exceed six thousand, the Registrars of such Courts 
are respectively to render an atcount to the Treasurer in the form 
set forth in the schedule to this letter, at the termination of the 
quarter ended the 3ist December, 1856, and of subsequent 


quarters. — ‘ 
With respect to those Registrars who may, under sect, 9 of 


” 
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ce 108 continue to be Regist — 
will be entitled be 
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shall not exceed six pac but 

shall exceed six thousand, they will be dealt 
ir salaries, in the same manner as the Regis- 
in which the plaints entered exceed six 

» except that they will be allowed a reasonable sum for 


Ag 


4 + i. 
I am, Sir, 
Your obedient Servant, 
JAMES WILSON, 


No. VII. 


INSOLVENT, PROTECTION, AND JUDGMENT 
DEBTORS’ ACTS, 


—_—-eo-— 
@ Vict. c’ pelling the production of books and writin 
1 & 2 Viet. ec. 110. possessed by any of the Superi Guat at Fae 
Insouvenr 4” Act for abolishing arrest on mesne process in civil actions, except and to order any prisoner whose estate shall, by an order to be 
Act. in certain cases ; for extending the remedies of creditors against this Act as hereinafter mentioned, have been vested 
the property of debtors; and for amending the laws for the d the provisional assignee of the said Court, or any prisoner who 
relief of insolvent debtors in England. [16th August 1838. | ne ° Sogaypyoerny witness in any matter in 
: : ‘ ; Court, t before the said © : 
L Arrest on mesne process abolished except in certain cases, , or Officer or Examiner, poy oh tag ge lene 
I, And'be it enacted, that all personal actions in her Majesty's . j and that the said Court, or any Commissioner th ; 
Superior Courts of Law at Westminster shall be commenced by as aforesaid, shall have the power of committing all ~ 
hae ge a ’ of any contempt of the said Court to the prison of the 
XXIII. And whereas it is expedient to continue, for the pur- "s Bench, or to the common oe  g 
poses hereinafter mentioned, the laws now in force for the relief 
of insolvent debtors in’ England, and to make further provision 
. for the relief of insolvent debtors; be it therofore further 
by enacted, That from and after the passing of this Act the 
powers vested in the Court now established for the, relief of 
summons. insolyent debtors in England shall be and’the same are hereby 
Powersnow continued and vested in the Court to be continued by virtue of 
ested in this Act, as hereinafter provided, in so far as the same relate to 
for relief °F may be exercised in the matters of the petitions of any persons 
of insulvent who, before the time appointed for the commencement of this 
Act, shall have petitioned the said Court now established for : 
for the relief, under the provisions of any Act or Acts for the relief of apt goth, required 6 
insolvent debtors in Pngland, or of any persons who have ob- in the iv e ness such allow- 
i" tained their discharge by virtue of any Act for the relief of insol- hall ap a tabe race 
mentioned. vent debtors in England ; and that all things shall and may be + Hows rd Satne toe 
done by all persons relating to the matters of all such petitions which Cn Chiataiclailoner seam 2 gal reet, iit 
such persons might have done if the laws now in force with respect ; ay Near, matters sioners to 
a) egy debtors in England had been continued by this Act. Paine % ais aa make : 
V. Cowrt now established and Commissioners and Officers to g weoungs circull, 
continued, 


my H F EE 
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ce of any witness, unless 


be 


XXV. Commissioners to hold their offices during good behaviour. 
XXVI. But may be removed wpon address, _ fittendance at the several 
XXVII. And be it enacted, That the said Court for the relief _ aay prisoner or prisoners 
of insolvent, debtors in Hngland shall be a Court of Record for after provided ; and that 
purposes of this Act ; and shall cause to be sealed with the such Commissioner 


5 of 
ee. Wissioner it 
3 to make Courta, 
find to do all such disc MBs See, 10 & 
oF Gull citmeaien ts oe 11 Viet, 
Prisoner, and his schedule, and his creditors and salam te ca 


do in the matters of petitions heard by the said Court, according 
to this Act ; and that in each and every matter to be heard and 
inquired into by such Commissioner, according to the provisigns of 
this Act, such Commissioner shall have the same power as (% said 
the same were heard and inquired 
Court ; and that all judgments, rules, orders, 
directions, and proceedings pronounced, made, and dom in all 
the matters aforesaid by such Commissioners, shall be 
i by such Commissioner, 
to be a record of the said Court, and to be kept as such amony 
And be i That no fee or gratuity shall be 
be taken reosived or taken by the said Court for the Relief of Insolvent 
except rh Debtors, or any officer thereof, of or from any person whomsoever, 
whatsoever, except such fees as shall at any time 
list thereof to be signed by the Commissioners of 
copy of which list shall always be exposed to 
the office of the said Court, 
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for the commencement of this Act it shall be lawful for 
person who shall be in actual custody within the walls of any 
in that part of the United Kingdom called England, upon 
ina process whatsoever, for or by reason of any debt, damages, 
summary gosts, sum or sums of money, or for or by reason of any con- 
discharge. tempt of any Court whatsoever for non-payment of any sum or 

sums of money, or of costs taxed or untaxed, either ordered to 

be paid, or to the payment of which such person would be liable 


il 
tHE 


' Time of in purging such contempt, or in any manner in consequence or by 


‘ reason of such contempt, at any time within the space of fourteen 
oe days next after the commencement of the actual custody of such 
. prisoner, whether such commencement shall have been in the same 

‘See, Rule prison, or in any other prison, or the rules or liberties of any 
11, post. prison, or afterwards, if the said Court shall in any case 
, think reasonable to permit the same, to apply by petition in a 
summary way to the said Court for the’ Relief of Insolvent Debtors 

for his discharge from such custody, according to the provisions of 

What shall this Act; and in such petition shall be stated the time and place 
be stated | of the first arrest of such prisoner in the canse or causes wherein 
inthe | he shall then be detained, and the time of his commitment to the 
petition, prison where he shall then be confined ; and if such prisoner shall 
Rules5& 6. not have been in the same custody from the time of such first 
arrest, then the means and manner by which the change of custody 

of such prisoner has taken place, and also the name or names of 
the person or persons at whose suit or prosecution such prisoner 
shall at the time of presenting such petition be detained in 
custody, and the amount of the debt or debts, sum or sums of 
money, and of ‘such costs as aforesaid, so far as the amount of 
such costs is ascertained, for which he shall be so detained ; and 
such prisoner shall in such petition state whether such, prisoner has 
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es the keeper of the gaol or prison im which he shall 
confined of his intention to present the said petition, which 

notice the said prisoner is hereby required to give in writing to the Notice ti 
keeper of such gaol or prison; and such prisoner shall in such g#oler. 

- petition state that he is willing that all his real and personal 

estate and effects shall be vested in the provisional assignee for the 

time being of the estates and effects of insolvent debtors in 


_ Bngland, according to the provisions of this Act, and shall pray. 


to be discharged from custody, and to have future liberty of his 

person, against the demands for which such prisoner shall be then Petition to 

in oustody, and against the demands of all other persons who signed 

shall be or claim to be creditors of such prisoner at the time ‘of = 

presenting such petition; which petition shall be subscribed + a 

by the said prisoner, and shall forthwith be filed in the said Court, 
XXXVI. And be it enacted, That if any prisoner who at the Detaini 

time appointed for the commencement of this Act shall have been eraditors of 

committed to any prison or gaol, and charged in execution for any Prisoners 

debt, damages, or any costs, or sum or sums of money, or com- 1 exec 

mitted for or by reason of any contempt of any Court whatsoever be, by 4 

for non-payment of any sum or sums of money, .or of costs, pa 

taxed or untaxed, either ordered to be paid, or to the payment Insolvent 

of which such prisoner would be liable im purging such contempt. Debtors 

or in any manner in consequence or by reason of such contempt, pe gee ins 

shall not, within- twenty-one days next after the time appointed ag by 

for the commencement of this Act, make satisfaction ta the debtor's 

creditor or creditors at whose suit such prisoner shall have been °state in 

so committed or charged in execution for such debt, damages, a ge 

costs, sum or sums of money, or to the person or persons entitled a ' 

to the money for the non-payment of which such prisoner shall ips 

have been in contempt, or to the payment of which such prisoner 

would be liable in consequence or by reason of such contempt ; 

or if any prisoner who after the time appointed for the commence. 

ment of ‘this Act shall be committed to any prison or gaol, and 

charged in execution for any debt or damages, or any coats or 

sum or sums of money, or committed for or by reason of ‘any 

fach contempt as aforesaid, shall not, within twenty-one days 

next after such prisoner shall be so committed or charged in execu- 

tion, as aforesaid, make satisfaction to the creditor or creditors 

at whose suit such prisoner shall have been so committed or 


» charged in execution for such debt, damages, costs, sum or 


Sums of money, cr to the person or persons entitled to the money 
for non-payment of which such prisoner shall have béen in con- 
tempt, or to the payment of which such prisoner would be liable 

Consequence or by reason of such contempt ; then and in any of 


Va the said cuses it shall be lawful for any such creditor or creditors, 
” fF person or persons entitled to such money as aforesaid, to apply 


by petition in a summary way to the said Court i 
for the relief 
Insolvent debtors for an order vesting the real and qusiend vor 
effects of such prisoner in the provisional assignee for the 
‘Hime being of the estates and effects of insolvent debtors in 
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according to the provisions of this Act ; and such peti- 

shall be signed by the party or parties so applying ; and in 
petition shall be stated the time and place of the commitment 
tion of such prisoner at the suit of the party or 

and the amount of the debt or sum of money 


: 
E 


i have been so committed or charged 
3 such petition shall be supported by such 
by affidavit or otherwise, of the truth of the matters 
stated, as the said Court shall think fit to require ; and 
parties presenting such petition shall thereby state 
ey is or are desirous that such prisoner should be 
schedule of his property according to the provi- 
ct ; and should thereupon be brought up before the 
dealt with according to tho provisions 
; and such petition and the evidence in support 
forthwith be filed in the said Court ; and the said 
Court shall and may require such prisoner to file his schedule, and 
shall and may cause such prisoner to be brought up to be dealt 
with according to this Act, and all things to be done thereupon 
or preparatory thereto as in other cases according to this Act. 
XXXVII. And be it enacted, That upon the filing of such 


nll 


fal 
eels 


estate and petition by such prisoner, or on the filing of such petition by 


such creditor or creditors as aforesaid, and the evidence in support 
thereof, as the case may be, it shall be lawful for the said Court for 
Relief of Insolvent Debtors, and such Court is hereby authorised 
required, to order that all the real and personal estate and 

of such prisoner, both within this realm and abroad, except 
wearing apparel, bedding, and other such necessaries of such 
and his family, and the working tools and implements of 

i » not exeseding in the whole the value of twenty 

and all the future. estate, right, title, interest, and trust 

such prisoner in or to any real and personal estate and effects 
within this realm or abroad which such prisoner may purchase, or 


custody ; and all debts due or growing due to such prisoner, or to 
be due to him or her before such discharge as aforesaid, shall be 
- vested in the provisional assignee for the time being of the estates 
and effects of insolvent debtors in England, and such order shall 
tered of record in the same Court, and such notice thereof 
blished as the said Court shall direct ; and such order 

it amy conveyance or assignment, vest 

and effects of such prisoner, and all 

estate and effects as aforesaid, of 
whatsoever, and all such debts as aforesaid, 

the said provisional assignee : Provided always, that in case the 


of any such prisoner shall be dismissed by the said Court, 
order made in pursuance of such petition shall from 
such dismission be null and void to all intents and 
purposes ; Provided also, that in case any such vesting order as 
aforesaid shall become null and void by the dismission of the 
prisoner’s petition, all the acts: theretofore done by the said pro- 
visional assignee, or any person or persons acting under his authority, 
aceording to the provisions of this Act, shall be good and valid ; 
and no action or suit shall be commenced against such provisional 
assignee, nor against any person duly acting under his authority, 
‘except to recover any property, estate, money, or effects of such 
prisoner detained after an order made by the said Court for the 
delivery thereof, and demand made thereupon : Provided’ also, 
that when such vesting order shall have been made on the petition 
of a creditor as aforesaid, it shall be lawful forthe said Court, if it 
shall seem just and right, but not without proof made to the 
satisfaction of the said Court of the consent of the petitioning 
creditor, to make order declaring such vesting order to be null 
and void, and the same shall thereupon be null and void to all 
intents and purposes, 

XXXVIIL And be it enacted, That no prisoner shall upon his Prisoners 
own petition be entitled to the benefit of this Act who shall not be — oo 
at the time of filing his petition, and during all the proceedings to petition 
thereon, in actual custody within the walls of the prison, without 
any intermission of such imprisonment by leave of any Court or 
otherwise : Provided’ always, that if, after any such prisoner shall except in 
have obtained an order to be brought up in order to be dealt with °ttain 
according to the provisions of this Act, it shall appear to the ““** 
satisfaction of \the said Court, by the oath or. affidavit of a 
physician, surgedn, or apothecary, and such other evidence as the 
said Court may require, that such prisoner cannot continue to 
reside within the walls of any such prison without serious injury 
to the health of such prisoner, or that, for the sake of the health 
of the prisoners in general, it is necessary that the number thereof 
within the walls of any such prison sliould be reduced, it shall be 
lawful for the said Court to dispense with such actual custody of 
any such prisoner, within the walls as hercinbefore* mentioned ; 
provided that if any such prisoner, having obtained any such dis- 
pensation, shall go beyond the rules and liberties in which he shall Power to * 
in pursuance thereof be confined, such prisoner shall thereby be Insolvent 
deprived of all benefit of this Act : Provided also, that after any Debtors’ 
order shall have been made under this Act directing any insolvent aon i, 
to be brought up in order to be dealt with according to the pro- goner g be 
Visions of this Act, it shall be lawful for the said Courtefor the discharged 
Relief of Insolvent Debtors, if such Court shall think fit so to do, on his find. 
and on such notice to the detaining creditor or creditors of such pe i 
insolvent as the said Court shall deem proper, to direct such in- ab the tite 
solvent to be discharged cut of custody, on his finding two sufficient and place 
sureties to enter into a recognisance to the provisional assignee of ‘ “abies 

a. 


(a) See 2 & 3 Vict. 0. 39, post, 
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aforesaid ; but that every 

and valid notwithstanding 

person shall be declared 

aforesaid, and after the 

ths as aforesaid, 

creditor whose debt shall be specified in the 
edie Getiereeh tonto as hereinafter mentioned until the 
time appointed for the hearing of such insolvent, and for such 


an_uncertificated bankrupt 
: order shall nevertheless, 
‘mich prisoner, if any, 
gaid Court shall and 
“and shall and may 
dealt with according 


the time and place fixed for the hearing or any 

of such insolvent (not being prevented by illness 

impediment, to be allowed of by the said Court) 

so entered into shall be forfeited, and the amount 

be recoverable in a summary way by a 

. the goods and chattels of such sureties as the 

said Court shall by their order direct ; and the amount 80 
shall be applied for the~benefit of the creditors of such 

manner as if the same were part of his estate and 
said Court may also issue a wairant authorising 

or persons to be therein named to apprehend and 
insolvent, and deliver him into the custody of the 
in whose custody such prisoner was at the time 
i as aforesaid ; and such gaoler or 
required to receive such prisoner again into his 
detainers which were in force against him at the 


, ~~ cate as in 
according to this other cases, 


at any time when it shall 


: 
Be 


7 


any 
_ arrest 
gaoler 
when 


ij 
| 


or thereafter in any wa jp wef in 
of the warrant of attorney °°" “*s¢#. 
he provisions of this Act, 


fH 
4 
a 


‘ 


: 
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= 
i 


shall thereupon be deemed: to be in force : Provided 
any insolvent so discharged out of custody as aforesaid 
appearing before the said Coprt or Commissioner or 
considered, for all the purposes of this Act, 

was at the time he was so di b 

ed, That the filing of the petition of 

gor Seti cesalyae agrarian 

g bankrupts, and who shall apply by petition to the sai 
i y according to this Act, shall 
bank ptcy from the time of 
petition; and that any fiat in bankruptcy issuing 


Bie 


e 
F 
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ch cértificate be the same 
order made under this Act had been valid at the 
of the making thereof; Provided always, that nothing herein Not to 
med shall be construed to affect the title, rights, and flect title 
of the assignees, under any such fiat in bankruptey, or to % *ssignees 


or diminish the effect of ary such certificate as aforesaid, but toby vt . 


" hat the title, rights.and interests of such last-mentioned assignees, operation 


the benefit of such certificate to such prisoner, shall ‘be the of certifi- 


Ne to all intents and purposes as if this Act had not been made, °*** 


And be it enacted, That no prisoner whose estate shall by Prisoner 
under this Act have been vested in the said provisional not to be 
shall, after the making of such order, be discharged out ‘ischarged 


: : ; fi t 
ody, as to any action, suit, or process for or concerning any of plaintiff 


bt, sum of money, damages, or claim, with respect to which an proceeding 


can, under the provisions of this Act, be made by or in his 
of any supersedeas, judgment of non-pros, or judgment **t™. 


in the case of a non-suit, for want of the plaintiff or plaintiffs in 


‘Stion, suit, or process proceeding therein. 
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and direct such 


ne as 

prisoner, out of his or her 
or her support and 
imprisonment, and previous to 


ition, or for the expense 


“his schedule, as to the said Court shall 


enacted, That in case any 
any such vesting order as 
shall by the consent or default of 


discharged out of custody 
made in that behalf by the said 


thority, according to tho 

ye valid ; and that in such 

as aforesaid shall be avoided by 
issuing against such prisoner, as 
suit shall be commenced 


any assignee or 


any person duly 
except to recover any pro- 


, detained after an . 


> 


i 


‘and such notice thereof shall be pub 
rect ; and every person so appointed assignee shall be deemed to 
&n officer of the said Court, and shall be liable as such to the 
introl thereof : Provided always, that it shall be lawful for the 
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der made by the said Court for 
PREV. And be 1) ose 
Court for Relief of Insolvent Debtors, 


l seem expedient, to appoint a pri 
r or assignees of the estate an: 


the delivery thereof, and 


And be it enacted, That it shall be lawful for the said Power of 
the at any time after the Insolvent 


such prisoner for 


145 
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assignee or assignees Rule 25, 


shall after 
f record of the said Court, 
lished as the said Court shall 


Court to direct any fee or remuneration for the performance 
ties in getting in and distributing the estate of any insolvent 
» whether by any assignee or by the provisional assignee, in 


a 


ise of such distribution being effected without the appointment of 
aay other assignee, which shall not exceed the 


rate of five per 
on the sum received as produce of such estate, 
VL. And be it enacted, That a co 
vesting the estate and effects of an 
of the estates and effects of 
pointment, wader the provision last herein-before contained, of 
fee or assignees of such estate and effects, suc 
upon parchment, and purporting to have the certificate of 
ovisioual assignee of the said, Court, or his deputy appointed 
purpose, indorsed thereon, and to be sealed with the seal 
said Court, shall in all Courts and places, and without 
Mher proof, be recognised and received as sufficient evidence of 
th order and appointment respectively having been made, and 
"the title of the provisional assignee, and of such other assignee 


ae 
LL 
‘Bus 


py of any order under this Certified 
Y prisoner in the provisional copy of 
insolvent debtors, or of the er and 
appoint- 
ment to be 
h copy being evidence, 


88 respectively, under the same: Provided always, that Proviso for 


Secording to any laws now in force, 

‘ent of any real or personal property of an insolvent debtor 

Mild be required to be registered, enrolled, or recorded in any 
Office in England, Wales, or Ireland, or in any i 

ies, Court, or other place in Scotland, or any of the dominions, 

mn or colonies belonging to her Majesty, then and in 


RY such case such certified copy as herein-before is described of 


mM order under this Act, vesting the estate and effects of any 


in the provisional assignee of the said Insolvent Debtors’ 


irt, and a like certified copy of the appointment of an assignee or 


> U 


any conveyance or registry. 
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(that is to say, 
and Ireland, within two months after the date of such 


ti 


feet 
rt 


if 


Bale of . 

a. ae as 
be made 

imme- 

diately. 


F 
: 
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estate, either in possession, reversion, or 
‘ the space of six months after 
assignees, or within such 

shall be sold by public 


ad 
fi 


i 


major part in value of the creditors of such: 
the thereof, who shall meet together 
such meeting, published fourteen days previous 
lazette and also in some daily newspaper 
London or within the bills of mortality, 
or her going to prison resided in London 
within the bills of mortality, and if such prisoner resided else- 
the United Kingdom, then in some printed news- 

shall be generally circulated in or near the place where 
resided at the time aforesaid; and in- case such 
il be entitled to any copyhold or customary estate, a 
vesting order as aforesaid and a like certified 
t of such assignee or assignees as aforesaid, 
rolls of the manor of which such 
shall be holden, and thereupon it 

ee or assignees to surrender or con- 


if 
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@ustomary estate shall be holden. 
 XKLVIIL And whereas persons whose 
under this Act have been vested in the 


to do, and 
to sell, or 
this Act, 


pa sold, or 
provisions of 
ull have » and to make such orders touchi 
sale or gm of such property as to the said Court “shall 
on — " considering the rights of the creditors: of such 
, payment of their demands, and the future Benefit of 
person after payment of his debts, and upon such terms and 
' with respect to the allowance of interest on debts not 
agra r _ circumstances, as to the said Court shall 
; an ii a to i 
ign = ppear the said Court that the 
a of 
7 lawful for the, f more 
ecessary directions for on 


mt his own benefit, (except the 
tical benefice, 
‘@Passignees of the 


a5 wt 
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benefit of all and every the creditors of such prisoner under this Act, 
such-manner as such prisoner might have executed the same. - 
be it 


id it shall be lawful for the lessor, or person agreeing to make 
his heirs, executors, administrators, or assigns, if the 
assignee or assignees shall decline, upon his or their being 
required so to do, to determine whether he or they will or will not 
such lease or agreement for a lease, to apply to the said 
praying that he or they may either so accept the same, or 
up such lease or agreement for a lease, and the possession 
premises demised or intended to be demised ; and the sail 
thereupon make such order as in all the circumstances 
shall seem meet and just, and such order shall be 
all parties, 
be it enacted, That it shall be lawful for the assignee 
such prisoner, and such assignee or assignees 
by empowered, to sue from time to time as there 
his or their own name or names, for the 
ing, and enforcing of any estate, effects, or rights 
» but in trust for the benefit of the creditors of 
prisoner, ing to the provisions of this Act, and to 
such discharge and discharges to any person or persons who 
vely indebted to such prisoner as may be requisite ; 
make compositions with any debtors or accountants to such 
» Where the same shall appear necessary, and to take such 
of any such debts as can upon such composition 


Fege 
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may be 
of such 


pEERE 


arbitration any difference or dispute between such 
assignees and any person or persons for or on account 
or by reason of any matter, cause, or thing relating to the estate 
of such prisoner: Provided nevertheless, that no such 
ion, or submission to arbitration, shall be made, nor any 
equity be commenced, by any 
without the consent in wri 


Gazette, and also in some 
circulated in the neighbourhood of the 
his or her last usual residence before 
aforesaid, nor without the approbation 

e of the Commissioners thereof. 


Se 


in full of such debts and accounts; and to - 


due to 
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Provided always, that 
shall vote in an 


And be it enacted, That if any such prisoner shall at the W 
of filing such petition as aforesaid, whether such petitions be ca 
ve ype preferred 9 himself or by any such creditor as pr og 
or at any time fore such prisoner shall become Sntitled to 
a to his final discharge according to this Act, have any cont be 
nt stocks, funds, or annuities, or any of the stock of order a 
- public company, either in Hngland, Scotland, or Ireland, *ansfer. 
ing in his own name in his own right, it shall ‘be lawful for! 
‘aid Court for the Relief of Insolvent Debtors, whenever it * 
deem fit s0 to do, to order all persons whose act or consent 
necessary to transfer the same into the name of such 
pee OF assignees as aforesaid ; and all such persons whose act 
Consent is so necessary as aforesaid are hereby indemnified for 


a things done or permitted pursuant to such order, 
» LY. And be it enacted, That nothing in this Act contained Assiguees 


“Mak extend to entitle the assignee or assignees of the estate Power not 
and effects of any such prisoner, being a beneficed clergyman or © ¢xtend 
- to the income of such benefice or curacy, for the purposes baal of 
Mf this Act : Provided always, that it shall be lawful for such a benefice 
AS or assignees to apply for and obtain a sequestration of the °F curacy, 
of any such benefice, for the payment of the debts of such Sequestra- 

3 and the order appointing an assignee or assignees of tion of... 
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ans duly registered according to the provisions of an Act under 3 & 
oo im the session of parliament held in the third and fourth 4 W. 4 
of the reign of his lato Majesty King William the Fourth, °° be 
Aetedeh dn Act for the vigistoring of British Vessels, shall be in. 
validated or affected by reason of such possession, order, or dispo- 
sition of the same as aforesaid. 
LVL And. be it enacted, That no distress or distresses for Distress 
rent made and levied after the arrest or other commencement of 20t tobe 
the imprisonment of any person whose estate shall, by any such * 


order, as aforesaid, have been vested in the provisi a 


SUG HELE He 
He 


assignee or assignees, in order that the same may be 
in payment of the debts of such prisoner ; and such order 

in the office of her Majesty’s paymaster 
the secretary of the said court of directors, or of any 
officer or person appointed to pay, or paying, any such pay, 
pay, salary, emoluments, or pension, such portion of the said 
emoluments, or pension as shall be specified 


i! 1 


; 


nd be it enacted, That if any such prisoner shall, at the 
, or other commencement of his ane 
permission of the true owner thereof, have in 
, order, or disposition any goods or chattels whereof 
Yeputed owner, or whereof he had taken upon 
alteration, or disposition as owner, the same shall be 
the property of such prisoner, so as to become vested 
provisional assignee of the said Court by the order made 
pursuance ; that no transfer or assign- 
of any ship 
for 


gee FRESE. 
tlle 
28 


i 


assignee, 
upon the goods or effects of any such person, shall be available for year’ 


more than one year’s rent accrued prior to the making of such 
order, but that the landlord or party to whom the rent shall be 
due shall and may be a creditor for the overplus of the rent due, 
and for which the distress shall not be available, and entitled to all 


one 
8 rent. 


— made for creditors by this Act. 

And be it enacted, That if any such prisoner shall, before Voluntary 

orafter his or her imprisonment, being in insolvent circumstances, preference 
convey, asaign, transfer, charge, deliver, or make over os pe 

any estate, real or personal, security for money, bond, bill, note, prado 

money, property, goods, or effects whatsoever, to any creditor or assignees, 


areditors, or to any person or persons in trust for, or to or for the 
tse, benefit, or advantage of any creditor or creditors, every such 
conveyance, assignment, transfer, charge, delivery, and making 
over shall be deemed and is hereby declared to be fraudulent and 
void.as against the provisional or other assignee or assignees of 
such prisoner appointed under this Act ; provided always, that no 
such conveyance, assignment, transfer, charge, delivery, or making 
over shall be so deemed fraudulent and void unless made within 
three months before the commencement of such imprisonment, or 
with the view or intention, by the party so conveying, assigning, 

» charging, delivering, or making over, of petitioning 


transferring 

the said Court for his discharge from custody under this Act, 
LX. And whereas an Act passed in the third year of the reign Provisions 

of his late Majesty King George the Fourth, intituled An Act for 3 Geo. 4, 

preventing 


Frauds wpon Creditors by seoret Warrants of Attorney to ° 


39, ex- 


tonfess Judgment: And whereas it is ex tended to 


every prisoner whose estate shall after tlie expiration 
of twenty-one days next after his execution of such warrant of 
attorney, or giving of such 
be vested in the 


Avt to be fraudulent and void against the assignees 
Mentioned therein, shall be deemed equally fraudulent and yoid 


x 
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eh dividend, and also, when it shall appear necessary, for cor- 
. and ascertaining the list of creditors entitled to receive 
same ; and notice of 


y time or in any case direct ; 
such dividend shall be made before adjudication shall How divi- 
with respect to such prisoner as herein-after dend to be 
shall be made amongst the creditors of such ™#e. 
prove their debts in pursuance of any order of 
to be made in that behalf ; and in case such dividend 
ce after such adjudication, the same shall be made 
either by seizure and sale of aero pene of such prisoner whose debts shall be 
such prisoner, or an thereof, or by sale of : in his or schedule so sw 
nmdsdnsastseh, co-exe: pnt teeveeh tah ad any and amongst such other creditors 
to whom any sum or sums of money shall be due RAE i 
such warratit of attorney or cognovit actionem, or q ; : « 
of sale, shall and may be a creditor or creditors for the : ; ‘be : ways, that if any such prisoner, creditor, Court. may 
i i _ @ assignee shall object in whole or in part to any debt tendered to examine 
be it further enacted, That the said provisional beso proved as aforesaid or to any debt mentioned in the schedule into dis- 
: ; : . 4 puted 
account from day to day, the same to be of ut af or if any person whose demand is stated in such dining, 
of all monies received and paid, and of ee ak not admitted therein to the extent of such demand, 
im, and under him in the matter of, every ane claim to be admitted as a creditor for the whole of such 
such prisoner vested in him, and shall make oath of or for more. thereof than is so admitted, the said 
ery account as often as he shall be duly claims shall, upon application duly made, be ox- 
to do; and that every other assignee of, any such by the said Court or a Commissioner thereof on his 
three months at the farthest from the time of said Court or Commissioner may, if it shall seem 
appointment, or sooner if the said Court shall direct, and so tafer the examination of the same to an officer of the said 
time to time as occasion shall require or the’ said Court shall . or to an examiner duly appointed in pursuance of this Act ; 
direct, shall’ make up an account of such estate, and make oath in said Court or Commissioner, and such officer or examiner 
a such reference shall have been made, shall have full 
the purpose aforesaid to require and compel the pro- 
all books, papers, and writings which fam, ni 
» 48 well by the person claiming such debt-as by 


a 


Objections 


it 
gE: 


i 


supe 


prisoner, or his or her assignee or assignees, creditor or 

‘editors, and to examine all such persons and their witnesses upon 

Oath, as the nature of the case may require, and to take all other 

‘Measures necessary for the due investigation of such objections and 

Ginims ;~and the decision of the said Court or Commissioner 

80 | thereupon shall be conclusive with respect to the title of any such 

examination of aceounts, and for taxation of all’ costs - @reditor or’ creditors to his, her, or their share of such dividend 

charges claimed by such assignee ; ard examination shall be ‘Under the provisions of such Act : Provided always, that if in any 

f the proceedings of the said provisional assignee, or of any Case it shall appear expedient that the proof of any debt or debts 

ther assignee or assignees, as the ‘case may be, and of all the 2 hould be required to be made at any earlier or other period than 

matters of his or their account, by the Court or a Commissioner @8 aforesaid, it shall be lawful at any time for the said Court, by 

thereof, or an examiner duly appointed, before any such assignee ‘otice as may be directed in that behalf, to cause all or any of the 
Debts to be shall proceed to a dividend ; and if upon such examination there ‘editors to prove their debts in such manner as the said Court or 


i; 
; 


; and it shall and may be lawful for the 
or Commissioner, or such officer or examiner, upon such 
aforesaid, to require and compel the production of all 


i E 
if 


and to examine all parties 

may requira; and the said 

may take all such measures as 

the of the rendering of such 
investigation thereof, and shall have power 

or charges in such account which it shall 
Court or Commissioner ought not in fairness to 


Tn 
z 


. 
! 
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disposition and distribution thereof, and to award against 
parties as justice shall require ; and that if it shall 

Court or Commissioner upon any examination of 
of account that any such assignee or assignees shall 
retained in his or their hands, or otherwise employed 
their own benefit, any sum or sums of money part of or 
produce of such estate or effecta, the said Court or Com- 
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ds p ‘contum per annum, on all sums of money appearing to 

e said Court or Commissioner to be 80 retained or employed by 
or them for the time or times during which he or they shall 
¢80 retained or employed the same ; and the said Court, shall 
opel order charge such assignee or assignees in 
‘accounts with such sum or sums of money accordingly ; and 

the decisions of the said Court or Commissioner upon all such mat- 


* tere shall be final and conclusive. 


- And be it further enacted, That in all cases wate any Anignen 
‘ pay un- 
- laimed 
Space of twelve months next following the jiyi4, de 
thereof, such dividend or dividends shall be paid by such ints Gare, 
assignee or assignees into the said Court, to pe placed to the credit ; 
proper party or parties in that behalf under such estate : Pro- 
id Court or a Commis- 


if it shall seem fit, to direct that all unpaid and unclaimed 

together with the balance remaining in the hands of any 

assignee or assignees, shall be paid forthwith into the said Court to 

the credit of the said estate or of the particular creditors thereof, 
as the case may be. } 


executors, or administrators 

to account for and deliver up to the said 

urt shall order, all such estate and effects, 

books, papers, writings, deeds, and other evidences relating thereto 
a shall remain in his or their’ hands, to be applied for the purposes 
of this Act ; and the decision of the said Court in the matters 
shall be final and conclusive ; and from and immediately 

after such appointment of a new assignee or assignees, and by vir- 


as 


EE 


ih 
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said recited Acts: or this Act, or 

order to the contrary: Provided 

always, that nothing heréin contained shall authorise a Commissioner 
the said Court acting out of Court upon summons to commit 
for disobedience of any order of the said Court or of 


estates of insolvent debtors, shall be deemed to extend to all 
eases which shall be of record in the said Court for the Relief of 
Debtors at the commencement of this Act as well as to 

cases arising subsequently thereto. : 
LXVIIL. And whereas it may often happen that some interest 
and tenements has or may become vested in the provisional 
the said Court for the Relief of Insolvent Debtors which 


it 


Ga 
| tmord 
Ts 
= 
= 


‘bedone without the expense attending adver- 
meetings of creditors, as herein-before described in 
: Be it therefore enacted, That it shall be lawful for 

e after the day gazetted for the bringing 

with according to the provisions of 

persons other than the said provisional 

been appointed assignee or assignees of his es- 
if it shall appear fit, upon such notice given 
advertisement or otherwise to the creditors,.or any of them, as 

' shall in any case direct, oe neg 
assignee to make or in making any conveyance or assignmen 

© a nape snd a 

sonable, without observing the provisions of this Act as to the sale 

real property by the provisional or other assignees of the estates 
insolvent debtors. 


And be it enacted, That every prisoner whose estate shall 
an to be made under this Act be vested in the provisional 
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been given to him, in case ) If after 

have been made on his own petition, or within {4 /f 4 

further time as the said Court shall think reasonable, deliver sj44f0 19, 
a schedule, containing a full and fair descrip- 
such prisoner, as to his name or names, trade or trades, 
m or professions, together with the last usual place of abode 
prisoner, and the place or places where he has resided dur- 


. time ‘when his debts were contracted ; and also a fall and 

i -_ description of all debts due or growing due from such prisoner 
ab the time of making such order, and of all and every person and 
hie aa. whom such prisoner shall be indebted, or who to his 


or belief shall claim to be his creditors, together with 
the nature and amount of such debts and claims respectively, dis- 


 Waguishing such as shall be admittod from such we ken be disputed 
ey per prisoner ; and also a full, true, and perfect account of all 


estate and effects of such prisoner, real and personal, in pos- 
session, reversion, remainder, or expectancy ; and also of all places 
of benefit or advantage held by such prisoner, whether the emo- 
luments of the same arise from fixed salaries or from fees or other- 


wise ; and also of all pensions or allowances of the said prisoner, 


in possession or reversion, or held by any other person or persons 
for or on behalf of the said prisoner, or of and from which the said 
“Prisoner derives or may derive any manner of benefit or advan- 
tage ; and also of all rights and powers of any nature and kind 
whatsoever, which such prisoner, or any other person or persons in 
‘trust for such prisoner, or for his use, benefit, or advantage, in any 
manner whatsoever, shall be seised or possessed of, or interested in, 
or entitled unto, or which such prisoner, or any other person or 
in trust for him, or for his benefit, shall have any power to 
of, charge, or exercise for the benefit or advantage of such 
Prisoner ; together with a full, true, and perfect account. of all the 
debts at the time of making such order due or growing due to such 
" — or to any person or persons in trust for him, or for his 
or advantage, either solely or jointly with any other person 
_©F persons, and the names and places of abode of the several BY jalnnse 
#ons from whom such debts shall be due or growing due, and of sheet, 
the witnesses who can prove such debts, so far as such prisoner can Rule 14, 
“Set forth the same ; and the said schedule shall also contain a Schedule 
balance sheet of so much of the receipts and expenditures of such and gene- 
_ prisoner, and of the items composing the same, as shall be at any oe 
time required by the said Court in that behalf ; and also shall fully ™ og 
and truly describe the wearing apparel, bedding, and other neces- Rule 15, 
‘saries of such prisoner, and his or her family, and the working For daven- 
tools and implements of such prisoner, not exceeding in the whole tory of 
the value of twenty pounds, which may be excepted by such pri- &cepfed 


foner from the operation of this Act, together with the values of Suet 


be 
wn in open 
at journment thereof. 
woes soa be th esate’, eas tas nbd Crash tor tn Uitla of 
shall cause notice of the making every such vest- 


or creditors at whose suit any such 
to ‘tector custody, or the attorney or agent of 
creditor or creditors, and to the other creditors named in the 

of prisoner, and resident within the United Kingdom, 

and whose debts shall amount to the sum of five pounds, and to 
in the London Gasette, and also, if the said Court shall 

i Edinburgh and Dublin gasettes, or either of them, 

other newspaper or newspapers as the said Court 


enacted, That w such prisoner being 

Ten oe? oon cr Oumindieas a Sunien 

shall examine into the schedule of every such prisoner so brought 
before the said Court, Commissioner, or Justices upon the oath of 
such prisoner, and of such parties and other witness as the said 
Court or Commissioner or Justices shall think fit to examine there- 
fag ape such notice as the said Court on oe 
been given by any creditor of his intention’to oppose su 


by such prisoner ; and that in case Hearing 
ner or Justices shall entertain any may be 
doubt touching any matter alleged against such prisoner at such *“ourned. 
hearing, to prevent his or her discharge, 
or the examination of such p 
that amendment is necessary to be 
ease such prisoner shall refuse to 


or shall not answer Rule 22, 
or Commissioner or s. 2. 
or Commissioner or 


made by one of the said 
or-general quarter or adj 
in 


h prisoner, 
time as the said Court shall direct, order 


_ the said prisoner to be brought up for hearing accordingly, and such 
_ Rotice thereof shall be given, and to such parties, as the ‘said Court 
_ Sr Commissioner or Justices shall direct, e 
/ LXXUII. Provided always, and be it further enacted, 
3 } scamrm whose usual place of abode at or lately before his or may be re- 


That where Affidavits 
t was otherwise than in Middlesex, Surrey, London, ceived in 


“gr Aouthwark aforesaid, shall be 40 brought before the said Court for opposition 
the Relief of Insolvent Debtors, it shall be lawful 


1 for the said Court pokes dis- 
‘to receive the affidavits of any creditor or creditors or other person charge in 


Of persons not resident within Middlesex, Surrey, London, or South- certain 
Wark aforesaid, in opposition to the discharge of such prisoner °° 
Mader this Act, and also, if such Court shall think fit, to permit 
ries to be filed for the examination or cross-examination 
any person making or joining in such affidavits, and to adjourn 
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creditor or creditors, to be repaid to of insol- 
out of the first money received by the pro- vent's 
assignee or assignees of such prisoner from or by °**#¢, 


. And be it enacted, That after 
prisoner as herein-before directed it 


i 


tody, and 
entitled to 


Pa 


of this Act, to investigate the accounts of such prisoner, 
and to examine into the truth of his schedule, and to report 
Court or Commissioner or Justices ; and that 


4 


order 
to 
attend. 


. . orn to as aforesaid, 
just and reasonable so to pi enacted, That in all 
until such officer or 

} and. that upon such be tole 

as aforesaid it shall be lawful for such officer ; forthwith, 
such ‘prisoner as dften as or not later 
and the prisoner mentioned i j 
catried before such officer or 


PPE Rese ee 


as the said filme of the 
A ‘ a i to be 2 
ve prop aye | oy tf from the making of such vesting order as barter — oo 
paid by the. pason or seas EXx VIL. And be itvenacted, That in case it shall appear to the In certain 
ce shall have been had ; and raid Commissioner or Justices that such prisoner hag © did- 
: atly, with intent to conceal the state of his affairs or to “M78, *° 
and may, under such reference, the obj ; é ' OF £0 to be at 
P 2 Z objects of this Act destroyed or otherw If +a 
all witnesses and parties upon their Z y : ise wilfully any period 
relating thereto ; Provided always, : or purposely withheld the production of any books, not later 
that no keeper shall be required or compelled to | gah ney tenting to such of his affairs as are subject to than three 
: —_ ig : ff ation under this Act, or kept or caused to be kept fal years from 
prisoner a greater distance than two miles from his sks, or dias . ; i) 8© petitioning, 
officer or examiner, except that the ate false entries in, or withheld entries from, or 
: “ : 4 * mully altered or falsified, any such books papers, or writin, 
Middlesex and London, and of the prisons of tite ten rs, or writings, or 
Marshalsea, and in Horsemonger Lane,-and ae , wi awe seg bean 
borough of Southwark, shall carry their prisoners 3 rence to an F : . ing an undue 
‘ aa 2 ference y of the said creditors d 
cer at the said Court, or at such other place within = Idebt due to or from the said . foaae vg mm 
. > 
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iit 
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be it enacted, That in case it shall appear to 
said Court or Commissioner or Justices that such prisoner shall 


TF, 
fi 


; sonable or probable expectation 
so camean the eatin or shall have fraudulently, or 
obtained the Semeanane of eng of 
is creditors, or shall have put any of 
pom Ad msc. gpd by any vexatious or frivolous 
for 


Aft : rt 
ab 
THe 


i 
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secution, or 


He 


i er as aforesaid ; and such creditor or 

be entitled in respect of such value to the benefit of 
isi by this Act, without pre- 
leas to the respective securities of such creditor or 


; — excepting as respects such prisoner's discharge under 


And be it enacted, That in all such cases, where it Court, fe. 
on be adjudged that an ischarged may o' 
and s0 entitled ture period, it shall be lawful Happen he 
J or Justices, if it shall seem fit; within the 
be confined during any such walls of 
the walls of the prison, and not within any rules or the prison, 
thereof. 
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as aforesaid, he may be liable to»remain 
for a period not exceeding three years 
. CO . ioner . 


| thereof ; and in all other cases of opposition to a prisoner 
discharge being substantiated or effectual it 
said Court or or Justices to 
if it shall soom fit ; and that in case it 
Court or Commissioner or Justices that the opposition of any cre- 
‘vex,. itor to any such prisoner’s discharge was frivolous and vexatious, 
costa it shall be lawful for the said Court or Commissioner or Justices to 
be award such costs to 

*© reasonable, to 


fe 


warrants to the gnoler accordingly ordering the 
prisoner from custody as to the detainers under 
shall then be confined, or which shall be lodged 
he or she shall be out of custody, the 

: of which such adjudication shall 

b where, upon any such prisoner being brought 
4 as aforesaid any such adjudication as 
such Justices, the said Justices 


THE 
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said Court shall order that such prisoner shall be 

, and entitled to the benefit of this Act, 

such adjudication, at the period or periods expressed 

shall order such costs to be paid as shall have been 

the said Justices in pursuance of the provisions of this 
issue a warrant or warrants to the gaoler accord- 

the discharge of such prisoner from custody as to 

the detainers under which he shall then be confined, or which shall 
be lodged against him before he shall be out of custody, the same 
being for debts in. respect of which such adjudication shall have 
been made ; and that every such order of adjudication shall take 
effect as from the day on which: the adjudication shall have been 
made in that behalf; and that every such adjudication, and certi- 
fieate thereof and order thereupon, may be made without speci- 
fying therein any such debt or debts, or sum or sums of money, 
or claims as aforesaid, or naming therein any such creditor or cre- 
. ditors as aforesaid, excepting so far as shall be necessary in any 
case in order to distinguish between the creditors as to whom any 

' guch prisoner may be adjudged to be so discharged and entitled 
forthwith, and the creditors as to whom he may 
* to be discharged and entitled at some future 


detainers, with respect to w i 
adjudged to be discharged out of custody, he being 
thereupon, shall be specified in the warrant of 


—~ 


Justices to 
ee 
who shall 
~ an 
issue war- 
rant to 
gacler. 
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or Commissioner, to be delivered to the gaoler in 


x. Aud be it enacted i 
he said é os » That where it shall 


Occasion, without the opportunity of 
pont by doing such things as 0 Chath 
a ‘rah Court, Commissioner, or Justices to 
ladication . out their issuing the order and warrant 
ose bs that such adjudication may be directed to 
° or gedi © performance of such matters or things as 
oly homed oo nonperformance thereof the hearing of 
ae shall urned according to the direction made in 
“1 provided always, and be it enacted, That in all cases Wh ad 
ere ad- 


it . 
Where it shall have been adjudged that any such prisoner shall be judication 


More of his or her creditors 


a with respect to 
seen so adjudged at any time before such peri 


ld have been 


or any part of the 
by reason of such prisoner 


uring such time or any part 


And be it enacted, That in 
all 
shall, upon such adjudication as aforesaid. ss nae e coder 
of the: ment at the suitiof his creditor or creditors vey taining 
hem, it shall be lawfal at any time for the said Court, “editor to 
j cpm ce machen: em to order the creditor or ae + ag 
: @ shall be so imprisoned to pa i 6 
y to such pri- 8 Ot 
_ ged o tyra ipa not exceeding the rate of on exceeding 
Min le whole, at such time i Gave. 
mer and in proportions as the said Court shall treet oa 
” o i } 
oe failure payment thereof, as directed by the said Court, 


' order such prisoner to be fi rthwith di 
_Sseegghratnten : ‘ort! with discharged 
suit of the creditor or creditors 80 failing to 


t to such adjudication, 
mg been arrested or detained d 


I rx 


a warrant of attorney to au 
against such prisoner in sor 


He 


i 
Ht 


Court that such prisoner is of ability to.pay such debts 
thereof, or that he is dead, leaving assets for that 

‘may permit execution to be taken out upon 
for such sum of money as under all the circum- 
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i 
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directed in the case of a dividend made 
; and such further proceedings shall and may 
} j + as may seem fit to the discretion 
Court from time to time until the whole of the debts 
persons against whom such discharge shall have 
be fully paid and satisfied, together with such 
as the said Court shall think fit to award ; and no seire facias 
necessary to revive such judgment on account of any 
t execution shall at all times issue thereon by 
the order of the said Court: Provided always, that in 
such application against any such prisoner shall appear to 
Court to be ill-founded and vexatious, it shall be lawful for 
only to réfuse to make any order on such 
dismiss the same, with such costs against 
making the same as to the said Court shall 

the said costs shall be paid accordingly. 
dd be it enacted, That in case any such person 
become entitled to the benefit of this Act by 


SS 


ar 
PLE 


HF 


, whether the same be in England or elsewhere, 
law cannot be taken into execution under the said judg- 


A 


: 
= 


aforesaid, and such prisoner shall have refused to convey 

or transfer such stock or other property, or so much 

thereof as may be sufficient to satisfy the said judgment, then 
in such case it shall be lawful for the assignee or assignees of 
prisoner to apply by petition in a summary way, setting forth 


tuff 
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‘the case to the said Court, and to pray that the said Court for 
may be taken and committed to custody notwithstanding ‘lief. 


and committed to custody within the walls of any prison Soner i be , 
said Court shall direct, and not within any rules OF to custody 
until he shall convey, assign, and transfer such until he 
property, or so much thereof as the said Court transfers 
all towards the satisfaction of the said judgment, to such *¥¢h pro- 
or assignees, for the general benefit of the creditors of 9: 


MXXIX. And be it enacted, That in case any person or Manner of 
body politic or corporate, shall, after any such insolvent proceeding 


) Mhall have become entitled to the benefit of this Act by any such Where, 


on as aforesaid, become or be possessed of, or have under yo Sed 
or their power or control, any stock in the public funds of this of a pri- 
Y, or any legacy, money due or growing due, bills of soner, any 
promissory notes, bank notes, securities for money, Peron 
and chattels, or any other property whatsoever belonging to pel 
insolvent, or held in trust for him, or for his use and benefit, of stock in 
to which such insolvent shall be in any way entitled, or in case public 
_ Say such person or persons, body politic or corporate, shall be at — eo, 
Such period in any manner indebted to such insolvent, it shall be Deonging 
~ tewfal for the said Court, upon the application of any assignee or : 
of auch insolvent, to cause notice to be given to such 
a or persons, body politic or corporate, directing him or them 
hover and retain the said property till the said Court shall make 
er order concerning the same; and thereupon it shal be 
for the said Court further to order such person or persons, 
politic or corporate, to deliver over such property, and to 
ay such debts as aforesaid, or any part thereof, to the provisional 
other or assignees of the estate and effects of such 
for the general benefit of the creditors of such insolvent, 
) to claim under.such judgment entered up by order of the 
Court, as aforesaid ; and such-delivery and payment shall be 
tae accordingly, in obedience to such order ; and such person 
Persona, body politic and corporate, shall by such payment 
i delivery, so made in pursuance of such order of the said 
ourt, be discharged in respect of such property and debts against 
grad whatsoever to all intents and purposes. 
And be it enacted, That no person who shall have become Persons 
i to the benefit of this Act by any such adjudication as discharged 
id shall at any time thereafter be imprisoned by reason of pt a 
Gndgment 0 as aforesaid entered up against him or her, linble to 
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entitled to the benefit of this Act by any such adjudication 
aforesaid, no writ of fieri facias or elegit shall issue on any judg- 
obtained against such prisoner, for any debt or sum of money 
to which such person shall have so become entitled, 
action upon any new contract or security for payment 
except upon the judgment entered up against such 
according to this Act ; and that if any suit or action shall 
or any scire facias be issued against any such person, 
irs, executors, or administrators, for any such debt or sum 


» OF upon any new contract or security for payment 
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not to be entitled to the 
such person was not duly discharged 
thereof in the same manner as the 


specially, 
Whendebts XOII. Provided always, and be it enacted, That.if at any time 


amount of 
debt, 


further enacted, That if on any prisoner C art, O 
. 0" 
| _ = Court for = Relief of Insolvent request of 
sal i : credit 
| oo tisfaction of the said Court that pi "ap 
7. sans arrest, move pri- 
d om other soners from 
or city of London or the gaols 
upon the request of an 
to order such prisoner tot 
r or creditors, from the 
to the gaol of the co 


as in other 
» Whereupon such cases. 

less ob- 
tained on 
denee, &e, 
in which 
case Court 
may order 
a re-hear- 


proceedings 
may be had 
order to be 
final, un- 


or of any creditor of such 


pon, so 
upon due notice to be given to 


dd conclusive, and shall not be 


ee unless the said Court shall thereafter see 


Y appoint 
up to be 
been in the said 


petition. 
'y such adjudication Adjudica- 


ever 


adjudication has been false evi- 


powers and authorities 
hearing in pursuance of 
such matter accordingly ; and 


mproperly made or fraudu- 
be lawful for the said Court, 


a of such prisoner, 


r as the said Court shall direct, ims 
p, and the said matter to be re-heard 
Court, or one of the Commissioners thereof on his 
Justices as aforesaid, as the case may require, who 


pon re-hear the same, and shall and ma 


prisoner to be. brought 
provisions of this Act, 


shall be had as if such prisoner had 
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the said Court shall and ma 


largement of the same, 


i 48 upon any original 


it cause to believe that such 
and may adjudicate in 


shall be final an 
cn lr 
in such manne 


the said Court, Commissioner, or Justices as afore- tion and 
or to be brought u 


gaol at the time of filing his 
be it further enacted, That 
order such prisoner, 


and plice for such 


of such order, 
taal to the 
respect to any prisoner, and the order thereu 


said 
such 
such re-hearin 


Act, 
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@ to time to apply to the assignee. 
: aoe examined as to any 
i and effects, either by the 
Commissioner thereof on his circuit, or by any 
: shall order any such Aros ss gry 
Tustice, such Justice shall send for or call before him po 4 


or means as he shall 
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remand, for doing which the order of 
such case shall be sufficient warrant ; and where in any 


EE 
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ae 


to such order for re- 
aforesaid, a copy whereof shall have been duly served on 
prisoner, it shall be lawfiil for the said Court to order such pri- i ; 
soner to be apprehended and committed to custody in such prison as ; hall ne: Appear, or 
the said Court shall direct, and to issue its wind saaslinahe fis or having come or cps © Gane 
and to cause such prisoner to be brought up for examination as often f Sree cog such questions as by vk 
as to the oe ee eee Justices ——— fit : : no Sear rn pe discovery of his committed. 
ways, w such re-hearing i a in such aasi 
said Court, Gmioioass or Justices that such lane's / “ hall. required by the order of ea cae 
not entitled to the benefit of this Act until some future period, etheeeecn, end roe : certify such default to the sai 
to the provisions herein-before contained, the said Court, ‘ to appear before’ such Gant: a 
, or Justices shall and may, if it shall appear reason- : uaey o 
the of such prisoner at such future period 
including the time during which such 
out of custody since the time appointed 
former adjudication as aforesaid. 
ways, and We it further enacted, That if in 
warrant for the discharge of any such 
issued erroneously, and which is not pursuant x 
made in that behalf, it shall be lawful for the 5 : wise, as 
error being shown to the said Court, to revoke a questions as shall be put to 
and warrant, and to annul, suspend, or amend the Ph P i 
such adjudication, and if necessary to re-com- 
to his former custody, when by such order or 
been discharged therefrom ; and the gaoler ; 
to whose custody such prisoner shall be so *, schedule, so sworn to : 
“hereby required to receive such prisoner into his SP) WA) ee aetaln or except ont of crate 
according to such re-commitment; and all detainers _ _ bedding, working tools, and imple: 
which were in force against such prisoner at the time of such dis- Ps. Property of greater value than twen anaes 
charge as aforesaid shall be deemed to be still in force against him, = ing, and any person aidin sad tale 
as if such erroneous order or warrant had not issued. io upon being thereof eo 
XOVIII, And whereas the estate, both real and persotal, of ; guilty of a misd rr 
may alter any person whose discharge has been adjudicated under this Act the Court before whom aun 
wnay not be sufficiently described or discovered in his schedule so 2 convicted to senten sper 
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time of such husband, to 
out of her personal assets 
or out of her real estate, if any 
death, but without prejudice to 
therein 
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Separate property by 
of the said Court, for 
much of the debts in 
1 shall have been discharged by the 
- gaid Court as shall then remain unpaid ; and in-case such woman 
shall survive her said husband such judgment may be after his 
~ death enforced against such woman or her property, real and 
in such and the same manner and with the same effect as 
5 co... been if she had been sole and unmarried at the time 
- When she executed. such warrant of attorney, and at the time 
___ When such judgment shall have been entered up as aforesaid : 
tat is Act shall Provided always, nevertheless, that the discharge of any married 
» Thos a ger pa geenage | Woman under tho authority of this Act shall not operste to dis. 
Bmp gpaine tege lor of the said Court vesting  * gharge which his wife 
effects of any such married woman in such pro- be } 
id shall operate upon all property, real 
to which she may be entitled for her separate use, 
hich she shall have any power of disposition, 
her coverture, or which shall be vested in any trustees or 
other persons for her benefit, and upon all 
effects of which she shall cau > ap aang 
wearing apparel, beddin other suc 5 unsou 
: the aie of twenty pounds, , { : per mind, 
estate and effects to which 
whatsoever, in possession, if 
ject only to such t, title, or inter- 
sm Ghomtiy and ‘without prejudiciig 
of her husband in such real and personal estate and 
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formation’ by other 
any such prisoner is of unsound mind as aforesaid, 
or Justices shall go to the said prison, and by his or 
view, and by examination on oath of such person or 
ively, in si he or they shall think fit to examine, shall inquire into: 
poe — ee co sem of mind of such prisoner ; and if it shall appear to such 
manner me a been sole and unmarried, J or Justices upon such inquiry that such prisoner is of 
rights of her, husband therein ; and such mar- mind, and therefore incapable of taking the benefit of this’ 
t of attorney to confess A such manner as a person of sound mind might do, such 
aforesaid for the amount d or Justices shail forthwith make & record of the fact, and 
id: teow which the shail be so. die the same to the said Court ; and thereupon it shall be lawful Application 
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sufficient authority, to cbt ok 


ho 
y is schedule 
sound and had duly filed his se’ , 
re ey Act: Provided always, that 
and of the appointment of an 


Deprons’ acr (1 & 2 vicr. o. 110). 


in such case, shall be entered of record in 
thereof shall be received 


their hands their consent to such d 
. And be it enacted, That it shall be lawful for 


ho shall or may have advanced and paid the debt Baris of 
‘ by reason whereof the Commissioners of Her eee : 
may not be authorised to give their consent as | 


apply to the Barons of Her Majesty’s Court of 

in England or Scotland for his discharge, giving one 
previous notice in writing to the surety or sureties, or 
aforesaid, or to the Churchwardens or Overseers 

» or place at whose instance or for whose benefit 
capias or extent shall remain in force of the 
person so imprisoned to make such application, 
‘and an enumeration and description of all and every the property, 
debta, and effects whatsoever of such person, in his own possession 
OF power, or in the possession or power of any other person or 
or her use, and for the said Court to whom such 

be made, to order such person to be brought be- 

or before any Baron of the said Court, to be examined 

touching and concerning his property and effects ; and 

shall upon such examination make a full disclosure 
and effects, and it shall otherwise appear to the 
mitisfaction of such Court reasonable and proper that such person 
be no longer imprisoned under such writ, for such Court or 
to order « writ of supersedeas quoad corpus to be issued out 


person from such im- 
: Provided always, that no such liberation as aforesaid 


ov, further enacted, That th 
taid Court for the Relief of Insolvent De! 
sonable 


scharged, 


© proper officer of the Ofticer of 
btors shall, on the rea- Court to 
request .of any such prisoner as aforesaid, or of any Produce 
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«i no unless the same shall be the last or only 
ease he shall be 


and- is hereby required to attend at the 
prisoner, with proper officers to preserve 
house or other place of such hearing ; and 
ty shall be within the cireuit of one of the 
then such Clerk of the Peace or his said deputy 
as clerk to such Commissioner, to assist him in 
of his several duties under this Act; and in all 
* eases, both before such Commissioner and before such Justices 
‘as aforesaid, the said Clerk of the Peace, or his said deputy, shall, 
in and recompence of and for his trouble in this 
behalf, be entitled to receive from every such prisoner so brought 
to be sealed with ‘the 1 ing as aforesaid the sum of five shillings, which shall be 
at all ti be admitted in all Courts ly to the bringing up such prisoner for hearing as 
: id of the same without any a vided always, that if it shall at any time appear to 
sufficient that it is expedient that the duplicates of the 
whatever given of the +0 dudes han tuned for sng edules of prisoners confined in the gaol of any 
And be it enacted, That ~ poe! Tce aesentinn 10 thi town, or place at which the Commissioners of the 
prisoner to be brought up to be Surrey, London, and shall give attendance on their circuits, so made as 
at any place than = organ ten days after such should be lodged with the Town Clerk or other officer of 
aforesaid, hall, shall be named in such borough, town, or place, and that the duties herein- 
SoS any yetition shall mired of such Clerk of the Peace should be performed at 
of such age d "the duplicate of such borough, town, or place, by such Town Clerk or othgr 
writings relating thereto in same, it shall be lawful for the said Court in any ve 
with. the Olerk of the that the duplicates of the petitions and schedules last 
city or town, or of the town and all such books, papers, and writings as aforesaith 
she shall be in custody, or lodged with such Town Clerk or other officer, instead of 
the Peace, to be approved of of the Peace as aforesaid, and that all duties herein- 
shall be subject to such order of such Clerk of the Peace in respect of the same 
ed by such Town Clerk or other officer, instead of 
the Peace, and that the said Town Clerk or other 
thereupon do and perform all the duties aforesaid at 
borough, town, or place in the matters of all prisoners 
show to him, her, or them in the gaol thereof, and shall be entitled to receive the 
books, papers, and writings, and payments in respect thereof as are he?ei directed to 
and examine the same, paid and made to such Clerk of the Peace or deputy as 
of one shilling from each and i aforesaid. We ; 
his or her attorney, at each time of his, her, or , And it is hereby enacted, That such Justi 
having the production of the same or any aes ve such 
Clerk of the Peace or his said deputy ¢ witnesses, 
creditor or creditors, or his, her, or . 4d Con rene Of this Act, a8 are of vit. 
the a copy or copies of such petition i : ¢ said Court and the Comrhissioners nesses, 
requesting yr f as shall be so required ; and ; tp of, subject to such provisoes and limitations as the SAME ATC Cork of the 
schedule, or of such part ape id deputy, shall be entitled to i . subject to ; and that in all cases where the duplicate of any Peace may 
po ty ona: ip pag ll sapre containing seventy-two /Peation and schedule shall have beon so lodged as aforesaid with issue sub- 
receive fourpence for every hag 
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cireuit, or such Justices as aforesaid in open Court at such sessions 

aforesaid respectively, may from time to time, as occasion shall 

many fit as shall be requisite to be 

purposes of this Act within any county or 

or any city or town ; and that such Examiner 

may receive for his trouble the sum of one pound, and 

no more, for every meeting held by him in pursuance of this Act, 
or persons requiring the same. 


London ‘iddlesex, of the prisons of the Queen’s Bench, 
— tos and of the borough of Southwark, 

to receive the sum of three shillings, and no more, 

er in the custody of such keepers respectively, 

before the said Court on the hearing of such 

aforesaid ; and that all keepers of prisons shall be 

receive the sum of one shilling ovilegmi and no 

isoner in the custody of uch keepers respec- 

tively solos gon before a Commissioner of the said Court 
is cireuit, or before such Justices as aforesaid, at their sessions 

on the hearing of such prisoner ow — the a 

veying prisoner to any assize or other town appointed as 
aon of Manaie the mattote of his or her -pétition as aforesaid, 
where the gaol in which such prisoner shall be 

not be situate within such assize or other town, not 

“exceeding one shilling & mile, shall be paid to the keeper or gaoler 
or other officer who shall bring such prisoner to such assize or 
other town in obedience to the order of the said Court, out of the 
estate and effects of such prisoner, if the same shall be sufficient 
to pay such expense, and if not, then such expense shall be paid by 
the Treasurer of the county, or county of a city or town, in which 
such prisoner shall be imprisoned, as the same shall be directed or 
ordered by the Commissioner or Justices before whom such prisoner 
shall be so brought in pursuance of such order ; and in all such 
cases the’ reasonable expense of such Clerk«of the Peace or his 
deputy as aforesaid, and of such proper officers to presérve order, 
as herein-before mentioned, and all other expenses necessary for 
making ready such Court-house or other place as aforesaid for the 
despatch of business in pursuance of this Act, shall be paid’ by such 
Treasurer as aforesaid ; and the Justices of the Peace of every such 
county, or county of @ city or town, are hereby empowered and 
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such Treasurer to pay the same at their general 
sessions next ensuing the day when such hearing 
Thaye taken place : Provided nevertheless, that where the 
tie any city, borough, town, or place shall be performed by, 
‘Town Clerk or other officer, in pursuance of such order of; the 
as above mentioned in that behalf, the reasonable 
sof such Town Olerk or other officer, and of such proper 
as aforesaid, and of such Court-house or other place: as 
, shall be defrayed by the said city, borough, town, or 
the same manner as such like expenses are defrayed thetein 
M, And be it further enacted, That every sheriff, gaoler, Sheriffs and 
, or other officer of any prison, who shall do anything in other 
to any order of the said Court for the Relief of Insolvent ara fied 
, or of any Commissioner thereof, or of any Justice or Se dievina 
i of the Peace, officer of the said Court, or such Examiner the orders 
aa aforesaid, authorised by the said Court by virtue of this Act, of the 
ll be and is and are hereby indemnified for whatsoever shall be ort. 
= by them respectively in obedience thereto; and that if any If action 


"+ getiom of escape, or any suit or action, be brought against any ‘for escape, 


Fudge, Commissioner, Justice of the Peace, Sheriff, gaoler, keeper ioe ht, 
of any prison, or any person for performing the duty of his office, ie Uiiel 
- im pursuance of this Act, such Judge, Commissioner, Justice of the issue may 
Sheriff, gaoler, keeper of prison, and other person may plead be pleaded, 
issue, and give this Act, and the special matter in "4 this 


or & verdict shall pass against him or her, or judgment 
had for the defendant upon demurrer, the defendant shall 


or and if the plaintiff be nonsuited, or discontinue his or at al 
haa be 


: And be it or That in all rules, orders,’ warrants, What shall 
other proceedings of tM said Court, or of any Commissioner besuflicient 
this Act, it shall be sufficient to set forth such rule, Ps be set 
A r ‘orth in, the 
Onder, or warrant, or in case of a warrant for the apprehension or 


Rules and 
of any person for a contempt in disobeying any order proceedings 


Ge rule of the said Court, or of the apprehension or detention of of the 


for the appearance of such person before the said Court, Court. 
issioner thereof, or any Justice or Justices of the 
according to this Act, or for the enforcing any rule or order 
Court, it. shall be sufficient to set forth such rule or 
the warrant thereon, and that the insolvent in any 
warrant, or other. proceeding mentioned, has been duly 


discharged under this Act, or some other Act for the Relief of 


Insolvent Debtors, if he has been so discharged, or if fe has not 


F been so discharged, that he has applied by petition to the said 


for his or her discharge from custody, according to the pro- 

of this Act, without setting forth in any such order, rule, 

or other proceeding the petition order vesting the estate 

any such prisoner in the provisional assignee, appointment of 
mee, or assignee or assignees, or the schedule, balance sheet, 
G@rder for hearing, adjudication, order for discharge, or any other 
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‘aa aforesaid for the benefit of his or her creditors, under 
ll be liable to any auction duty. 
The Insolvent Court may invest wnclaimed money, and - 
towards expenses of the Court. 
‘IL. And be it enacted, That it shall be lawful for the said Court om- 
the Relief of Insolvent Debtors, in its discretion, to powered 
the expenses of applying for and obtaining the dis- Ot is 
any prisoner under this Act, or any part of such ing from 

shall be paid out of the estate and effects of ynclaimed 
. meet mag be ts the hands of the provisioned ox mssiy 
‘the county, city, town, assignee or assignees under this Act ; and if the same shall 

where such affidavit shall be sworn. ' 

“in 4 in all cases in which the said , 


ex of 


shall, in cases where the said Court shall be satis- prioner's 

prisoner has not the means of defraying the same, be discharge. 
and advanced out of the interest and profit arising from any 
securities, upon which any unclaimed money produced 
estates and effects of insolvent debtors may be invested ; 
every such last-mentioned case the estate and effects of such 
» which may then be, or may thereafter come to the hands 
vested in the provisional or other assignee or assignees 
this Act, shall be liable, in the first place, to repay the 
money #0 advanced and paid, and the said Court is hereby 
authorised to make such order or orders as shall be necessary for 


number of fit persons, being attornies of any of the Superior 
Courts at Westminster, to practise in the said Court as attornies 


on behalf of such prisoners in such actual custody as aforesaid, ies Sei ok Gun Giclitnla: aut soda 
which admission shall in all cases be made without the payment of Court for certain P , under 82 G. 2. « 28 
any fee or gratuity whatsoever, and shall be filed of record in the Whee. ihasords fon ade Oe be 2 p Rag rs 
said Court ; and that all persons now admitted as attornies in the of - —— oS 
en ae eee fey Se Baltet of Daeaivens Dobtoes fal te ~ OXXL And be it enacted; That this Act shall extend to aliens, Construc- 
deemed to be effectually admitted in the a et dln se _ Genizens, and women, both to make them subject thereto and to tion of Act. 
SS ee ane = an ee ee suit ene _ @atitle them to all the benefits given thereby; and all powers 
duly the files of the said Court, or having pag —, pegs ___ffiven to or duties directed to be’ performed by the Lord Chancellor 
pointe, moved from the said files, or ceased Bao - te a: ail  imiay be performed by the Lord Keeper or Lords Commissioners of 
as attor- ee es ee ee ne the Great Seal ; and all powers given to or duties directed to be 
nies, guilty Court as an v0 ty ey Fae to be guilty of _ » performed by the Court of Review may be performed by any one 
ofcon-  § custody as aforesaid, | py taken meal tos Aes of the Judges of the same Court ; and that whenever this. statute 
tempt. ‘a contempt of the said Court, and <> ailn te fine pry | é ip hath used words importing the singular number or the masculine 
any such pao p Aa aforesaid shall ; ' | gender only it ‘dhall be understood to inélude several matters as 
imprisonmen — : : “aN *__ well as one matter, and several persons as well as one person, and 
OXV. ea Gaee 4 * * a ga F Ratomnts females as well as males, and bodies corporate as well as individuals, 
19 , . ie Pr : : vag 
frees, MEEVLhd  emtd, Tak wer of stare, atari, |Site tribe sec prov ob meting in 
rin ep loa Ne z noes per vid pe ar gp pst 4 * this Act shall not extend cither to Scotland. or Ireland, except 
F ~ “my pach any y Suerte thereof, or before any Justice om” Ma Where expressly mentioned. 


easton thereof, nor advertisement inserted in any newspaper by 
_ . fan dailies 2 tes aid Ones, visting to motion within ta 

jurisdiction of the said Court, shall be liable to or chargeable or 
charged with the payment of any stamp or other duty whatsoever ; 
and that no sale of any real ‘or personal estate of any such 
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MADE BY THR 


COURT FOR RELIEF OF INSOLVENT DEBTORS. 


In Prisoners’ Cases it is ordered : 
IL Tuar any attorney. of the Superior Courts may be admitted to 


practise on behalf of prisoners in the gaols of London, Middlesex, 


prisoner’s retainer of his attorney, 
the latter, shall be filed with the 
the Court, and shall be in form following : 


to act for me as my attorney in 
the Court for Relief of Insolvent Debtors ; and I 
hereby declare that he is so employed by me at my 
own request. Signed by me at on 
the day of : 


[Adding name and , 
residence of witness. | 


I of 
herehy accept the above retainer— 
signed by me on this day of 


Provided, that in the case of illness of such attorney, or of 
his absence from London or the place where he practises, such 
retainer may be received and accepted for him by some other duly 
certificated attorney, the cause thereof being: stated in such 
acceptance. 

Coste.— III, That the attorney of-a prisoner, where the total of his 
Delivery of demand may exceed six pounds, shall cause a bill to be taxed by 
bill. the proper officer, and shall on such taxation prove by affidavit or 
affidavits the actual payment of every sum of money charged as 
paid, and the actual performance of every matter charged as done 
up to the time of swearing such affidavit ; and that all payments 
and matters so charged are essentially necessary to the prisoner's 
discharge ; and further, that the sum of £ and no more 
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paid to or for such attorney on account of such bill :— 
that the said bill and affidavits shall in all cases be 
j the printed form ; and that any such affidavit shall be sworn in 
antry not before the signing of the schedule, and in town not 
than eighteen days before the day of hearing ; and that on 
‘gach bill with name and number indorsed being delivered to the 


= officer, he shall have the schedule, &c., ready for the tax- 


on the following day ; and that he shall, if requested, sign the 
in duplicate : and that the attorney shall deliver his bill 


 gotaxed, with the allocatur thereon, to the prisoner, two days at 


Teast before the day appointed for hearing, in order that the 
may be able at the hearing to'take objection to such-Dill 


ag taxed ex parte. 


IV. That no attorney shall directly or indirectly employ any Attorney 
gnoler, turnkey, prisoner, or other person confined or residing not to em- 
within any gaol or prison, as a clerk or agent to solicit retainers or Ploy certain 
to transact any business whatever relating to proceedings in this lone 
Court touching the relief or discharge of any prisoner, on ‘pain of while in 
being removed from the files of the Court ; and that no attorney prison not 
shall continue to practise in the Court while he shall himself be a to practise. 
prisoner for debt or otherwise. Signing 

V. That every petition in form prepared by the Court shall be petition, 
signed in the presence of the attorney of the prisoner-or creditor 44 in 


_ Petitioning, or of the keeper of the gaol in which the prisoner binned 


presence. 


petitioning shall be confined ; and such attorney or keeper shall } & 9 Vict, 
attest the same accordingly. e, 110, 

VI. That in all cases there shall be filed with the petition a % 35. 
tertificate from the gaoler, of the day or days, and cause or causes Copy of 
of detainer against the prisoner. causes to be 

VIL That with the petition of a creditor there shall be filed er a * 
an affidavit of such creditor, stating the accounts between himself & 2 Vict. 
and prisoner, the securities held by him, the benefit accrued from c. 110, 
his judgment, and other matters as contained in the form. of & 35. 
aidavit prepared together with the petition under direction of the Credilor’s 
Court, petition 

VIL That before vesting order is made on petition of a= afin. 
greditor, there shall be annexed to such petition a certificate of 1 & 2 Vict. 
the proper officer, that no prior petition has been filed in the same e. 110, 
case since the commencement of the prisoner’s custody. _ 8 85. 

TX. That when a vesting order of the estate of a prisoner has Certificate 
been made on the petition of a creditor, notice thereof, together of no prior 
with an order to file schedule, shall forthwith be given to such Yrs te 
Prisoner by service of a copy of the same by a messenger of the og, 110, 5 
Court ; and that delivery to the gaoler or other known officer of s. 37. 
the prison in which, or in the rules or liberties of which, such Notice of 
Prisoner is confined, shall be deemed good service of such notice Yeting 
and order upon the prisoner in such case: which delivery shall be service, 
made personally when the gaol is within ten miles from the Court- 1 & 2 Vict. 
house in Portugal-street, and by letter post paid, where the gaol is ¢ 110, 
at greater distance. sae 
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by a 
expiration of fourteen days allowed for that 
and after the expiration of twenty-one days 
in country cases, shall be 
the prisoner in form prepared by the 
the degree, profession, or trade, 
prisoner ; and the time of his 
wherein he or she is then detained, 
and the time of commitment to the prison where he or she is then 
confined ; together with a statement of all monies paid or spent, 
*and of all property spent, sold, made over, assigned, disposed of, 
or in any manner parted with by him or har since such first arrest, 
and in what manner and to whom ; and also the cause of not 
having sooner presented such petition ; and such application shall 
. be made by petition, with the said affidavit and the gaoler’s certi- 
annexed ; and there shall also be annexed such account in 
of estate and effects as is in all cases required by the tenth 
to be filed with the petition ; which account shall be 
the said affidavit; and on such application being 
duplicate of the said account shall be delivered to the 
officer of the Court, at the time of filing the petition, the gaoler’s 

will be transferred to the petition. , 
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in all cases there shall be filed with the schediile an 
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the same. I certify also, that there was on the same 
, besides the said articles, the following property :— 
add a description of such property (if any), and state 
| representations made’ concerning it by the insolvent, his 
y, or any person on the premises. | 


‘XMM. That all. such appraisements in London, or within ten Brokers. 


. niles thereof, shall be made by the broker of the Court, who shall 
_ beallowed for completing the same three clear days if the appoint- 


ment is made within four miles from the Court-house in Portugal- 
” gtreet, and four clear days if beyond that distance ; and they shall 
have their return ready for delivery to the prisoner, or his attorney, 

not later than at ten o’clock on the morning following the days 
allotted for valuation. 

XIV. That every prisoner shall with his schedule file a general General 
balance sheet, in form prepared by the Court, of his receipts and balance 
S itures from the date of the earliest debt in his schedule up sheet. 
to the time of signing his petition if the prisoner petitioned ; up 1 2 Viet. 
tothe time of signing his schedule, if a creditor petitioned, including “ xu8 
all property of every kind, with description of the same, which he valine 
may have had at any time during that period ; together with the 

time when, persons to whom, and consideration for which any 
part thereof shall have been disposed or parted with by him ; and 
that in the said general balance sheet reference may be made, for 
the particulars of any matter, to the special balance sheet con- 
tained in the schedule ; but that in the schedule reference may 
not be made to such general balance sheet ; and that the prisoner 
shall also state in the said general balance sheet the cause of his or 
her present insolvency, and the amount of debts, if any, still due 
by him under any prior insolvency or bankruptcy. 

+ XV. That every schedule and balance sheet, and every amend- Signing 
thent thereto, shall be read over to the prisoner by or in presence *chedule 
of the attorney named in the retainer, before such prisoner shall *"4 balance 
fign the same ; and that the balance sheet, and every side of every bangs 
sheet of the schedule, and of any amendment thereof, shall be 1 & 2 Viet, 
signed by the prisoner ; and such signature shall be attested by «. a 

the said attorney, and not by any clerk, and such reading over, ne 
fignatures, and attestations shall be verified by the affidavit of 
fich attorney to be filed with the schedule ; for preparing and 


—— articles, with a valuation of the same Swearing which affidavit no charge shall be made: Provided, 


ihe + me age a ——o of ee } | ‘that in case of the illness of such attorney, or of his absence from 
iwi certificate when ie by & broker pr the or the place where he practises, the matters aforesaid, 


| ga rs according arty re Some ordered to be used by a Whether concerning the petition or the schedule, may be done by 
them ; other cases in form following :— *: Y or — attorney of the Court ; in which case the cause thereof 
a stated in each attestation and also i : i 

; an batnide te he a ia . an in sych affidavit as 
insert late residence of the said prisoner, or residence of the > XVI. That every application to the Court for leave to file Applicati 
‘ . ¢ pplication 
said prisoner’s family, as the case may be] residence of the said tehedule after the expiration of fourteen days from the filing of for leave to 
prisoner at and have then and there seen, the prisoner's petition or from notice to file schedule on creditor's pe tal 


examined, and valued each and every of the above-mentioned Petition (as the case may be), shall be ib pe ule, 
articles ; and that the said sum of £ is just and fair ps re supported by the affidavit of 
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or more, resident ot carrying on business in 
ten miles thereof ; also upon the attorney 
aforesaid) of every detaining creditor 


the said copy to the wife, son, 
or servant of the party at- the usual place 
business of such party ; or, where the party 
the solicitor of such assignee, 
. where the petition - ’ the usual place of business 
Justices in Berwick-upon-Tweed, with the | * equivalent to personal 
ne 4 ae ‘he Peak) by sending, sixteen days at least before Letter 
the statute ; and if the TaN, a 0! the order for hearing by the services. 
to file petition or schedule, or sa methodically addressed, and with 
an office copy of such Tei » town thereon, to every detaining creditor 
peepee, Ta every creditor for five pounds or more, resident in 
age a } elsewhere than as above mentioned, or in Scotland 
order for sor ey, - Sa decom or Ireland ; and to the attorney or agent (resident more than 
having — sendy ther ive ten miles from London) of every detaining creditor suing by 
yore ’ daar (ensinnive ih attorney ; or by such personal service as is above mentioned 
of the schedule ; but that the same he miade upon any such creditor or attorney, Letters to the 
1 ad tigger olan said: Ginn ths t attornies or agents of detaining creditors, and to detaining 
: A echadudle shall be given out with the’ ' creditors suing in person, must be » post’ paid. Tt is not 
the petition an bof sttomney shall be propared m required that notice should in any case be given both to the 
; —— heuine co ‘Wttorney and agent, 
tobe yraleg ing a oe i ae ait N.B. Where the sheriff has failed to communicate a 
such order : Provided wy had ad ines eoniapans day + detainer to the gaoler before the issuing of the order for 
i = yo pease the Gasette for the attendance of the i hearing, the plaintiff in such case will not be deemed a 
the ay on " order for hearing by Justices of tho iis detaining creditor within the above rule. ; 
; and that no ler fo er dae teitecs the ae 3. In all cases, by advertisement published in the London London 
Peace shall be issued later than the twenty-cig 4 we: Gasette fourteen days at least before the day of hearing. Gazette 14 
day to be appointed for such hearing. on wareticn till ine 4. In cases where the’ prisoner is described in the schedule “*y® 
XIX, That « prisoner desiring to be = nged eh i ) , m having resided in Scotland or Ireland, also in casos whore Edinburgh 
“eS: the hearing, must apply (which he may do as eg the case may ‘| four or more of the creditors of the prisoner are resident. in — ; 
2 Viet. filed) in the office of the Court (town or Sens A a entered ini the ) Scotland or Ireland, by advertisement published fourteen 14 days. 
be) and deliver the Sie > oy tah gay eo of notice to r : days at least before the day of hearing, in the Edinburgh or 
proper printed fog pe teow pe pe proposed sureties, con- _. . Dublin Gazette, as the case may be. 
be served on de “y tertaining such application, with ie» 5. Tn all cases where the prisoner is describes 
taining the appointment for en . E ing is to be by the - schedule as having resided in some county in England other newspapers 
instructions by the Court + ween aes ge Court when such | Bs than London, Middlesex, and Surrey, by advertisement pub- !! days. 
Court in London, oe eat ogg - wie be ordered to: bring a lished eleven days at least before the day of hearing in some 
pplication is entertained ; and the gaoler  -Bewspaper usually circulated in the neighbourhood of the 
him before the ts ee the making of the vesting order, prisoner’s last usual place of residence in such county. I This 
XX, pager pen nite gerbe and place appointed for the rule applies to each such county, if more than one in the 
SUeci tata Menai tas dk tn. qheee te credlites ond posses py Seneripticn. oS ui 
prisoner to be broug — a Bite ase. admitted oF ate 6. In cases to be heard by a Commissioner on ; circuit, or Advertise- 
claiming to be creditors, whether se i A apeitl salt by Justices in Berwick-upon-Tweed, by advertisement pub- ment.— 
disputed in the schedule, in the following rw sane 4 the onder b lished eleven days at least before the oe 
1. In all yen sy seg me gen hoe snes Gin dav of newspaper most usually circulated j 
for hearing, made 10' ; 


addition to 
hearing, upon every detaining creditor and every cre‘itor for Where the case is ordered to be heard, etches 
earing, 
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ill 


uy 
hr 


i 
i 
E 


tf 


1 in the Country 


day of hearing in some 
n the county or place 


| 
Bee 


the messengers of the Court, who 
same. The copies of orders for 


must be delivered to them 

@ least (exclusive of Sunday) before the 
im cases for original hearing ; and one 
least (exclusive of Sunday) before the last 
in for adjourned hearing ; and at the 
be delivered the original order for hearing, 
in duplicate of persons to be served ; the 
shall correspond with the directions 


yey 


eeEELEIEERS 

itt 

spree 

ut crete 
fe 


h the post shall be made by the messengers i 
; in any case the Court shall who shall make affidavit of the same. ‘The por 
direct by special order concerning the notice in addressed, and numbered according to the se 
the schedule, must be delivered to them one 7° ’Y mes 
notices shall appear to have been before the last day of service, together wih or 
not in sufficient time, and any other leate (separate from the list for personal service), 
the case shall be appointed for that or in which shall correspond with the directions on 
at a subsequent time, notice of such last. 
tment shall be given to the said creditor in 


such time as together with the time of giving the 
oan the regular period of fourteen or 

days as the case may be; which being done, such 
deemed to have had due notice: Provided, 


FES 
ite 


cases to be’ heard by the Court, all such affidavits Piling afti- 
ments as aforesaid (excepting those in the davits of 
Gazette) shall be filed at the office eight days at *rvice and 
e day of hearing in original cases, and two — 
second notice shall in no case be effectual, if ys at least (exclusive of Sunday) before the day of mon” 
than five days before the day of hearing in : journed cases. 
personal service, and six days in caie of Filing of 
post: nor unless the prisoner: shall consent pr pect 
of opposition to be made at such hearing; cod rt ll 
that notice for the original hearing shall be of no idssenae 
if served less than seven and nine days in such cases tip Justices in country. 


aN before the 
Where service has been defective, and the creditor i 
shall appear fr the prisoner at the hearing, he shall be his bn gn Be other person appointed 
deemed to have had due notice, unless the Court, Commis- y th according to the Act 1 & 21 & 2 Vict, 
‘ustices therwise direct. 06, in the town or place at which such ¢. 110, 
ae meet : uch hearing as aforesaid i i 8, 106 
XXI. That services shall be made, and that proof of notice , XXIL That notion af ee . said is appointed. . 106. 
shall be given, and affidavits be made and filed, in manner login in ve ere oppose & prisoner's discharge Opposition, 
1, No proof shall be required at the hearing of advertise- 1, In cases to’ be heard by the Court, by entry made in Town. 
ment in the London Gazette, which is ordered to be inserted the proper page and columns of the book kept for that 
always by the officer of the Court, and by no other person. f purpose at the office of the Court, between the hours of 
2. Proof of all other advertisements shall be made by . ten in the forenoon and three in the afternoon, two clear 
production of the Gazette oy newspaper in which the same eles: dave before the day of hearing, exclusive of Sunday and 
were published. exclusive both of the day of entering such notice and of the 
8. Proof of all services, whether personal or by post, shall day of hearing, 
be made by affidavit, to the satisfaction of the Court, Com- rie MB Tiess ts he aie 
TC ae ean aon | London and within ten miles ee) « etln’eAnn-Fickds, 
w 
4, All personal services in London an Wb Bs cated to bo hence by initia: asia 
oO 


i: 


least before th 
clear days at 
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“hikes 
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in Portugal-street, Lin- 


by Country. 
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to the day on which they are 


to any affidavit, and referred 
shall be marked as ibited by the Commissioner 

before whom such affidavit shall be sworn. 
XXV. Assignees will be appointed, if expedient, by the Court, 
Commissioner at any after vesting order made. Ina 
Case heard at Berwick, s nomination by the Justices: will be 
seat" Parties ) fi intment of assignees are 

—Parti lying for appointme 

ia to take ep the office such vouchers as they may 
think fit, showing the wish of a majority or other portion of 
the creditors, Appointments will be made on proof of the 
desire of such majority, unless some cause to the contrary 


XXVIL. That in every case to be heard by a Commissioner on 


certificate from pre ; 
that such property has been duly given up ot 


an examination and report 

of debts satisfied, or other such 
uést to the clerk of the 
reference, and forward 


~s been numbered, in all appli- 
after a case has a. deere tn cl, 


: & 
On lodging the petition, including the doing of all matters 
required 


document by which the appli- bered and 
with the number of the case and marked. 
may be ; and that every order &o., delivered from 
be marked in like manner. 


BY THE COURT. 


IN INSOLVENCY CASES. 


Reoistrar’s Fees, 


d, 
Order ot 
Commis- 
0 sioners of 
Treasury 


by statute to be done in insolvency cases, ex- 
cept the duties for which fees are hereafter given 
For warrant to gaoler to bring up or discharge prisoner under a 79 
‘warrant of attorney executed by prisoner . ’ ‘ 6 of 19 & 20 
in the Gazette, sum paid. bie C. 
office copies of proceedings (each folio) ‘ Si 
N.B.—When an office copy is made to which a printed form is 
applicable, printed words are not. to be computed by folio ; but 
paper and print will be. charged as two folios, 8d., whether the 
be of a ule or of any other proceeding. 
. No other taken by the Registrar in insolvency cases. 


Hiew Bamirr’s Fees. 


For every copy of order for hearing sent to each éreditor, Ib. 
‘to the amount of £5 and upwards (including postage) 0. 4 
No other fees to be taken for the High Bailiff in insolvency 
cases. 


‘ 


Broker's Furs, 


To the broker for valuing, appraising, and certifying the 
excepted ‘articles of a prisoner (witly further certifi- 
cates as‘ required by the prescribed form) upon the 


amount of such valuation P in the pound 1 0 
N.B.—10s. on account of this fee, and no more, may be re- 
ceived at the time of giving the notice for appraisement ; 
and where the fee shall prove to be less, the difference 
‘shall be returned when the appraisement is delivered ; 
provided that no such repayment shall be claimed, unless 
the brokers have been permitted duly to complete their 
valuations. 


A party, not yet in custody, may so employ the broker, paying 
20s., subject to return, dc. as above, 


02 


; ad, 
To ditto on the delivery of each notice for appraisement . 1 0 
N.B.—No further payment will be allowed to be received on 
account of coach-hire, for places in or within ten miles of 


London. 
Arvorney’s Fuss. 


Attendances in prison and taking instructions for — 
and attendances for copy of causes . ‘ 

Notice to gaoler and service . é 

Drawing and engrossing petition, including parchment 


Attending to lodge or file petition, with accompanying 
documents 


Notice for appraisement of excepted articles, and attond-— 


Attendances in prison and taking instructions for schedule 
Drawing schedule (per folio of 72 words) 

When the number of debtors exceeds twenty, then for 
the excess above twenty, per folio, only 4d.—viz. 
two words to be computed as one. 

schedule, per folio . 
Duplicate, in country cases, per folio 
Fair copy for prisoner, if required, per folio 
For parchment of schedule, with printed form . 
Ditto, each additional half-sheot 
For paper of schedule, with — form 
General balance sheet . : ‘ 
Ditto, per sheet additional . 
Ditto, duplicate in country cases . 
ame and engrossing petition and affidavit for leave to 
file petition or —_— time having expired, on 
form : . common case 


printed 
Ditto, if another half-sheet is necessary for the — and 
creditor account, additional . 4 
All attendances relating to such application . 
N.B,.—Where the Court directs notice to creditors, oub- 
charges will be further allowed. 


Attending at prison; reading over and attesting schedule . 

Attending to file schedule, and for order for hearing 

Attending insolvent for his books, &c. indorsing the same, 
and lodging the same at the office, or with the Regis- 
trar of the County Court : 

Advertisement in newspaper, or Dublin or : Edinburgh 
Gazette, including all payments in respect of the same, 
and for newspaper or Gazette, and attendances . 


eococaeocco f+ 


N.B.—If by reason of the small number of casos at any 
place on circuit or sessions, either alone or with 
the above allowance shall appear not’ to 

an attorney for the parcels connected 

heard at such place, the taxing 


may make further allowance, according to such 


counsel, Court on motion, and other neceumry 
attendances not otherwise mentioned —. 
Copy and —* rules within three miles of the General 


Writing and sending letters when absolutel necessary 
advertisements, other than ; 


om en a “stony, be dc, not otherwise change 
Ditto in each country case 


a 


PRO ACTS. ; 
mcane : Rotation of Commissioners and Orders relating to the order. 
y Petitions to be appointed by the Court of Bankruptey. 
5 & 6 Vier. c. 116. a gh Spam — our ma 
or the Commissioner in the country, (as the case may be,) shall, sioner to 
am the day notified by such notice as aforesaid, proceed to examine *xsmine 
upon oath the petitioner, and any creditor who 


h 
a 
? 
. 


i 


and summon to be examined before him ment of 
such petitioner, or any creditor of such petitioner, °*™™ 
or any other person whose evidence may appear necessary for the 


& 
5 


d 


i: 
= 


the debts of the petitioner were “*tislied 

man of fraud or breach of trust, or of 

the itioner whereby he had been con- the peti- 

ee, or witho becoming tioner, he 


‘ 


f 


have 


at 
vit 
i 
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full discovery of his estate, effecta, 
has not parted with any of his property 
of his petition, it shall then be lawful for the 
to cause notice to be given that on a certain 
therein, he will proceed to make an order, 
wn to the contrary ; which order shall be called 
be for the protection of the person of the 
procéss, and for the vesting of his estate and 
an official assignee (a), to be named by such Commis- 
an assignee to be y the majority in 
the creditors who may attend before the 
day, or for the carrying into effect such 
as the petitioner shall have set forth in his petition, pro- 
the consideration of such final order may be adjourned 
to time by the Commissioner without any fresh notice : 
always, that it shall be lawful for the said Commissioner, Allowonce, 
think fit, to direct in such final order some allowance ’* ™??” 
for the support of the petitioner out of his estate and 
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be it enacted, That at the first examination of the Raed 
it shall be lawful for the Commissioner to renew the oder fo 


jteatt 
EE 
rE 


(a) See 7 & 8 Vict. «. 96, & 4, post, p. 203. 


it enacted, That from and after the passing of the 

order the whole estate, present and future, as well real as 
as well in the colonies, dominions, and plantations 

jesty, as in the United Kingdom of (reat 
pe apc yg eg ala ae 
absolutely vested in the official assignee and 
without any deed or-conveyance, 

as fully asif the petitioner 

had been assignees under his 

as if they had been assignees 

any such assignees shall die or 

and a new assignee duly appointed, all 
personal, and such effects and credits, as were or 
in such deceased or removed assignee, shall vest 
either alone or jointly with the existing 

the case may require, without any deed or convey- 


Provided always, and be it enacted, That where accord- 

wi now in force any conveyance or assignment of any 

‘property of a petitioner would require to be 

or recorded in any Registry Office in England, 

ales, or Ireland, ag in any Registry Office, Court, or other 

place in Scotland, or any of the dominions, plantations, or 

colonies belonging to her Majesty, then in every such case such 

certificate of the appointment of an assignee or assignees as is 

described in an Act passed in the first and second year of the reign 

1 &2W; 4, of his late Majesty King William the Fourth, intituled An Act 

e. 56. . eee 2 Ware eee, Sm S eet & 
Office, Court, wherein such conveyance 

try , or place - pel 
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such property as last aforesaid for valuable consideration, who 
shall have duly registered, enrolled, or recorded his purchase deed 


(b) Séo 7 & 8°Viot. 0. 96, & 4, post, p. 203. 


two months from the date of such appointment, and as regards all 
within twelve months from the date thereof. 
be it 


FE ne 
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lutel: 
vested in 
of what kind soever and wheresoever his assig- 
absolutely vested in such assignees upon their nes. 
their claim, served upon the petitioner personally, 
it at the place of residence mentioned in his notice 
and they shall hold the same in like manner as they 
estate and effects of the petitioner transferred by force of 
order, as herein-before provided ; Provided always, that Assignee 
of any insolvent shall be authorised by virtue of this 2 take 
possession of any estate or effects which the insolvent 


ign 


possessio 
of estate, 


: 


acquired or become possessed of after the making of the Xo, with. 

herein mentioned, except under the authority of an out an 
of said Commissioner, or of the Court of Review in pty for 

Bankruptcy, made for that purpose, and then only to the extent ak al 


-EE 
: 
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at the time and in manner directed by such order, and after’ 
such notices, and doing such acts, matters, and things, as 
the rules, orders, and regulations made under the authority of 
Act shall be required and directed in that behalf. 
X. Provided always, and it is hereby further enacted, That if Proof of 
suit or action is brought against any petitioner for or in Presenta- 
of any debt contracted before the date of filing his peti- jl 
shall be a sufficient plea in bar of the said suit or action tobeahing 
petition was duly presented, and a final order for pro- of final 
and distribution made by a Commissioner duly authorised, order to 
the production of the order signed by the Commissioner, * it. 
proof of his handwriting, shall be sufficient evidence, 
XI. And be it enacted, That the like evidence of the appointments Proof of 
of assignees shall be received as sufficient to prove such appoint- appoint- 
ments in all Courts and places whatsoever as is received by the ment of 
laws now in force relating to bankrupts to prove such appointments, _ 
XIE And be it enacted, That it shall be lawful for any Creditor or 
creditor, or official assignee or other assignee, at any time after official as- 
the final order shall have been made, to give one month’s notice mn et 
to the petitioner, either by personal service, or, if he cannot be ps for 
found, by service at the place of his residence mentioned in his rescinding 
Notice of petition, that such creditor intends to apply by motion final order 
tothe said Commissioner, or, in case of his death, resignation, '™ P4"t 
Orremoval, to the Commissioner appointed to succeed him, that 
the final order be rescinded as far as relates to the protection of 
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or had since the making of such 


assignees of any property after acquired 
creditor the official 


some other paper 
always, that the said Com’ 
make the rescinding order, shall, if he think fit, order the peti- 
tioner’s costs of the motion to be paid by the creditor making the 
motion, or by the assignee chosen by the creditors, in case he shall 
make the motion, but not out of the petitioner's estate and effects. 
XIII, Judges: and Commissioners of Bankruptcy may make 
orders for carrying Act into execution. Orders to be approved by 
the Lord Chancellor, and laid before Parliament. 
Schedule to the Act repealed by Sect. Lof 7 & 8 Viet. c. 96. 


INSOLVENCY, BANKRUPTCY, AND EXEC UTION 
AMENDMENT ACT, 1844. 


7 & 8 Vict. c. 96. 


Petition for 4 Act to amend the Law of Insolvency, Bankruptcy, and Bxe- 
sution. [9th August, 1844. | 
* . * * * * ‘ 
That a petition for protection from process under the said Act 
may be presented to any Court or District Court of Bankruptcy 
within the district of which the petitioner shall hava resided 
twelve calendar months, without any notice whatever being given 
to any creditor, or in the London Gazette, or any newspaper. 
IL And be it enacted, That every petition for protection from 
process presented after the commencement of this Act to the Court 
i r to any District Court of Bankruptcy, shall 
the form specified in the schedule hereunto annexed 


a 
ry 


Fi 
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prorection acts (7 & 8 vicr. c. 96). 


such petition, and the schedule required by the Petition 
to be ee ee shall be verified by ane. 
ee ey 
annexed (A. No. 2.); and wach adidavis shall be worn tei 
2); affidavit shall be affidavit in 
affidavits in matters of bankruptcy may be the form 
now in force relating to bankrupts, and shall *Pevified. 
at the time of filing the same ; and if Petition to 
shall not be in the form herein pre- °% "#i*- 
ehall be dismissed. pe 
exacted, That the Commissioner authorised to 17 Viet. c. 
matter of such petition shall forthwith, after such peti- '% ae p. 
have been filed, cause notice of the filing of such peti- °!? 
to be given in such manner as the Commissioner shall direct, o't*with 
to the creditors named in the schedule of the petitioner, and of satiting 
resident within the United Kingdom, and whose debts tespectively a notice to 
shall amount to the sum of five pounds, and to be inserted in the »¢ given to 
London Gazette and in some newspaper or newspapers circulatin, ooens 
within the county wherein the petitioner shall reside, and shall Popa 
appoint a public sitting of the Court whenever the Com- cana 
missioner shall think fit for the first examination of the petitioner ; *°, and a 
and the Commissioner may adjourn such sitting from time to tine, Pie sit- 
and allow tho petitioner to amend his schedule and correct any Onyea” 
mis-statement therein, at the discretion of the Commissioner, and sated 
the choice of the creditors’ assi on" 
rv’ assignee shall take place at such ‘itst exa- 
sitting, or any adjournment thereof, and shall be made by the Minstion of 
majority in number and value of the creditors who may attend La procs 
by themselves or their attornies duly authorised by letters of storeditory 
attorney in that behalf, before the Commissioner on such day ; signee. 
provided that the Commissioner shall have power to <t any Rule 7, 


person so chosen who shall appear to him unfit to be such assignee = 


IV. And be it enacted, That the property of the petitioner ?*™" © 
for the purposes of the said recited Act antl of this Act one 
in assignee or assignees for the time being, by virtue of Doapenty of 
tment of such assignee or assignees ; and every such —e 
be deemed to be an officer of the Court in which the entiguese 
be filed, and shall be liable as such to the control fr the 
Provided always, that the property of the petitioner i™® >¥ 
be possessed and received by the official ieapeains 
where it shall be otherwise directed by the ment (a). 
vided also, that it shall be lawful for the Lord 
2 the Judges a Commissioners of the Court’ of 
London, or majority of them, if authorised so 
todo by the Lord Chancellor, from time to time to make such 
_ tules, and regulations for the security of the property of 
petitioner, as he or they may judge reasonable and proper. 
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(@) See sect. 73, post, as to what property is here referred to. 
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execution upon any judgment obtained in any action for the 
of any debt, either not being a trader within the mean- 

statutes relating to bankrupts, or being « trader within 

i the said statutes owing debts amounting on the 
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ment 
action 
debt, 
trader 
being 


protection 
interim order for protection shall have been given shall not only 
be protected from process, is provided by the said recited Act, but 
also from being detained in prison in execution upon any judgment 
in any action for the recovery of any debt mentioned 
his schedule ; and if any such petitioner, being a prisoner in 
» Shall be detained in prison in execution upon any such 
it shall be lawful for the Commissioner to order any 
officer who shall have such petitioner in custody by virtue of such 
to discharge such petitioner out of custody as to such 
without exacting any fee, and such officer shall hereby 
indemnified for so doing; and no sheriff, gaoler, or other 
whatsoever shall be liable to any action as for the escape of 
mer by reason of such his discharge; and such 
F petitioner so discharged shall be protected by his interim order 
from all process for such time as the Commissioner shall by such 


i 
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se 
a} 


if 


terim 
making of the final order for protection, in the same manner 
as if such petitioner had not been a prisoner in execution: Provided 
discharge. always, that after the time allowed by any such interim order or 
Rules 3,9, any renewal thereof (as the case may be) shall have elapsed such 
10, of 1844. petitioner shall not by 


: 


order or any renewal thereof think fit to appoint, until ° 


s 


petitioner is confined, cause °Mtitled to 
petitioner to be brought before him for examination at any o> he 
of the Court, either public or private, and the expense of may be 
such petitioner shall be paid out of his estate, and such brought up 
indemnified by the warrant of the Commissioner 'Y Warrant. 
such petitioner, 
it enacted, That if any petitioner for protection In case of 
shall die after the filing of his petition, the Com- death of 
may proceed in the matter of such petition, for the Petitioner, 
and distribution of his property, as he might have done 
petitioner were living. 
“ And be it enacted, That the wearing apparel, bedding, and Wearing 
family, and the working apparel, 


not exceeding in the whole »edding, 
working 
tools, &e, 


Pea 
ith 


ascertained and appraised, tion of the 
such manner as he shall Act, 


X And be it onacted, That until an 
the creditors of an 


the petition of such petitio 
property of such may sell 
order, may sell or otherwise dispose of such property or any part the:pro- 
and make such allowance out of the property of such Petty if 
for the support of himself and his family as the Com. 0°" 
shall direct ; and the 
alone or jointly with an 
tnder the said recited Act, this Act 
in such official assignee alone, 
chosen by creditors, if such official 


oo 
a M go to hi 
alone, or jointly with the assignee Salonen. 
as the case may be ; and whenever Rule 7, 
been or shall be dismissed all sales 1844, post, 
of property, and payments duly made, and all i wetitiees, 


by any assignee, or any person or dismissed 
Petsons acting under his authority, or by any messenger or other all acts : 
Person under the authority of the Commissioner, according to the theretofore 


a 


He | 


it 


F 
% 


zi 
rs 


F 


sue in 
own 
names ; 


XIL. And be it enacted, That in all cases in which any such 
petitioner shall bo entitled to any lease or agreement for a lease, 
and his assignee or assignees shall accept the same, and the benefit 
thereof, as part of such potitioner’s property, the said petitioner 
shall not be liable to pay any rent accruing after the filing of his 


be 

petition, nor be in any manner sued after such acceptance, in 
respect of any subsequent nonobservance or nonperformance of the 
conditions, covenants, or agreements therein contained ; provided 
that in all such cases as aforesaid it shall be lawful for the lessor 
or person agreeing to make such lease, his heirs, executors, admi- 
nistrators, or assigns, if the said assignee or assignees shall decline, 
upon his or their being required so to do, to determine whether he 
or they or will not accept such lease or agreement for a lease, 
to apply to the Commissioner, praying that he or they may either 
so accept the same, or deliver up such lease or agreement for a 
d the possession of the premises demised or intended to 

demised ; and the Commissioner shall thereupon make such 
order as in all the circumstances of the case shall seem meet and 
just, and such order shall be binding on all parties. 

XIII. And be it enacted, That it shall be lawful for the 
assignee or assignees of any such petitioner, and such assignee or 
absignees shall be hereby empowered to sue, from time to time as 
there may be occasion, in his or their own name or names, for the 
recovery, obtaining, and enforcing of any property or rights of 
such petitioner, but in trust for the benefit of the creditors of such 
petitioner, according to the provisions of the said recited Act, and 
this Act, and to give such discharge and discharges to any person 
or persons who shall be respectively indebted to such petitioner as 


i 


accountants to such petitioner, where the same shall appear neces- 
sary, and to take such reasonable part of any such debts as can 
upon such composition be gotten in full discharge of such debts 
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Reese anaes te extttentinn say diBieenee co, de> sap motels 

: or assignees and any person or persons 

‘or on account or by reason of any matter, cause, or thing {? s*bitre 
property of such petitioner : Pro’ 


of his petition, nor without the approbation of the Com- 


XIV. And be it enacted, That in all matters wherein creditors Creditors 
shall vote, or wherein the assent or. dissent of creditors shall be % vote 
exercised in pursuance of or in carrying into efféct the said recited *yrting 
Ast or this Act, every creditor shall be accounted such in respect due to them 


of such amount only as upon an account fairly stated between the on an 


examined into by the Commissioner, who shall have power to 
determine the same, and, if it seem fit, to refer the examination 
thereof to an officer of the said Court; Provided always, that the 
amount in respect of which any such creditor shall vote in any 

shall not be conclusive of the amount of his or her 
any ulterior purposes, in pursuance of the provisions of 


pursuant to such order. 

XVI. And be it enacted, That whenever any assignee shall dic, Suits not to 
resign, or be removed, or a new assignee shall be duly appointed, be abated 
0 action at law or suit in equity shall be thereby abated, but the >Y the 
Court in which any action or suit is depending may, upon the st 


appointment, (if any,) allow the name or names of the surviving 


‘OF new assignee to be substituted in the place of the former, and 


mich action or suit shall be prosecuted in the name or names of 


a 


i 
| 


PPE 
de Fe 
Lelie 


for 
the 
this 


A 
: 
I 
f 
: 


as if the said Act so intituled 
herein enacted ; and every such 
t and execution thereon, and 
and judgment entered up thereon, and 
such judgment as are declared by.the. said 
be fraudulent and void against the assignees 
shall be deemed equally fraudulent and void 
or assignees of the estate of such petitioner, 
shall be entitled to recover back 
of the creditors of sueh petitioner, all the 
and effects seized under or by virtue of any such 
' or execution. : 
‘And be it enacted, That in all cases where any petitioner Warrant of 
for protection from process, whose estate shall have been vested in attorney 


Hh 


I 


ef 


tale of the property of such petitioner or any part thereof, or by hispetition. 
sale of such property theretofore seized, or any part thereof, or 
avail himself of such bill of sale, but that any person or persons 
to whom any sum or sums of money shall be due in respect of any 
such warrant of attorney or cognovit actionem, or of such bill of 


XXIL And be it enacted, That the final order to be made. Final order 
under the provisions of the said Act as amended by this Act shall to protect 


(protect the person of the petitioner from being taken or detained *® person 


any process whatever in the cases herein-after mentioned ; = _ 


(that is to say,) from all process in respect of the several debts and process in 
ums of money due or claimed to be due at the time of filing the "espect of 
Petition from such petitioner to the several persons named in his ‘h? debts 
thedule as creditors, or as claiming to be creditors for the same tg a 
pnt or for which stich persons shall have given credit to ticularly 
petitioner before the time Of filing such petition, and which mentioned. 
Were not then payable, or in respect of the claims of any other Rule 11, 
=. not known to such petitioner at the time of making the 1844, post. 
order, who may be indorsees or holders of any negotiable 
seourities set forth in such schedule : Provided always, that every Specifica- 


P 
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such final order may be made without specifying therein any such 
debt or debts, or sum or sums of money, or claims as aforesaid, or 
naming therein any such creditor or creditors as aforesaid ; and 

order, Such final order shall be in’ the form ‘specified in schedule (A. 
No, 3.) 


have such petitioner 
yaaa in custody by virtue of such execution to discharge such petitioner 
dlae hee without exacting any fee ; and such officer shall be hereby indem- 

order his unified for so doing. 
discharge. XXIV. Provided always, and be it enacted, That if on the day 
If it appear of the first examination of the petitioner, or at any adjournment 
to Commis- thereof, it shall appear to the Commissioner that the debts of tho 
poo vag petitioner, or any of them, were contracted by any man)ur of 
of the peti- fraud or breach of trust, or by any prosecution whéreby he had 
tioner were been convicted of any offence, or without having at the time a 
contracted reasonable or probable expectation of being able to pay such debt 
by ae or debts, or that such debts, or any of them, were contracted by 
trust, &o, reason of any judgment in any proceeding for breach of the 
no day to revenue laws, or in any action for breach of promise of marriage, 
be named seduction, criminal conversation, libel, slander, assault, battery, 
yy se ys malicious arrest, malicious suing out a fiat of bankruptcy, or 
order for dalicious trespass, or that the petitioner hag parted with any of 
rotection ; his property since the presenting of his petition, the Commissioner 
ut if shall not be authorised in any stich ease to name any day for 
— making such final order, or to renew such interim order ; and in 
phate every such case wherein any such petitioner shall have been a 
be given, prisoner in execution and discharged out of custody by order of 
the Commissioner under the provision herein in that behalf con- 
tained, such petitioner shall be remanded by an order of the 
Commissioner to his former custody ; but if none of the matters 
aforesaid shall so appear, and the Commissioner shall be satisfied 
that the petitioner has made a full discovery of his estate, effects, 
debts, and credits, it shall then be lawful for the Commissioner to 
cause notice to be given that on a certain day, to be named therein, 
he will proceed to make such final order, unless cause be shown to 

the contrary. . 

Sums pays XXV. And be it enacted, That every sum of money. which 
able by shall be payable by way of annuity or otherwise, at any future 
eile te time or times, by virtue of any bond, covenant, or other securities 
be deemed of any nature whatsoever, shall be deemed and taken to be debts 
within the meaning of the said‘recited Act and of this Act: Pro- 
i- vided always, that every person who would be a creditor of any 
petitioner for protection from process for such sum or sums of 
money, if the same were presently due, shall be admissible as a 
creditor of such petitioner for the value, and no more, of such 
sum or sums of money so payable as aforesaid, which value the 


, 
ums 
ucting therefrom such diminution in the value - 

thereof as have been caused by the lapse of time since the 

grant thereof to the time of filing such petition ; and such creditor 

shall be entitled in respect of such value to the benefit of all the 

made for creditors by the said recited Act or by this 

without prejudice nevertheless to the respective securities of 

such creditor, excepting as respects the effect of the final order 

which shall be obtained by such petitioner under the provisions of 
the said recited Act and of this Act. 

XXVI. Provided always, and be it enacted, That the final Final order 
order for protection from process shall and may extend to all may extend 
process issuing from any Court for any contempt of Court, eccle- & process 
siastical or civil, for nonpayment of money or of costs or expenses Se con 
in any such Court ; and that in such case such final order shall be py 
deemed to extend also to all costs which the petitioner would be ment of 
liable to pay in consequence or by reason of such contempt, or on Money, and 
purging tho same ; and that every final order as to any debt or ‘ costs in- 
damages of any creditor of the petitioner shall be deemed $0 conliien® 
extend also to all costs incurred by such creditor before the filing but subject 
of the petitioner's schedule in any action or suit brought by such ™ taxation. 
creditor against the petitioner for the recovery of the same ; and 
that all persons as to whose demands for any such costs, money, 
or expenses as aforesaid the final order obtained by the petitioner 
shall be adjudged to extend shall be deemed and taken to be 
creditors of such petitioner in respect thereof, and entitled to the 
benefit of all the provisions made for creditors by the suid recited 
Act or by this Act ; subject nevertheless to such ascertaining of 
the amount of the said demands as may be had by taxation or 
otherwise, and to such examination thereof as is herein provided 
in respect of’ all claims to a dividend of such petitioner's estate 
and effects, 

XXVIL And be it enacted, That it shall be lawful for the Adjourn- 
Commissioner, at the time appointed for making the final order ment of 
for protection from process, or at any adjournment thereof, to °omsidera- 
adjourn the consideration of such final order sine die, pers he 

XXVIII. And be it enacted, That if for any of the causes in - - 
that behalf aforesaid no day be named for making the final order, — 
or if the consideration of such final order be adjourned sine die, po ul or 
orsuch final order be refused, the Commissioner shall have the adjourned 
power, after the expiration of such time subsequently to the filing *ine die, 
of the petition as having regard to all the circumstances of the th 
insolvency, and the conduct of the petitioner as an insolvent ped be 
debtor before and after his insolvency, the Commissioner shall such time 
think just, and after hearing the petitioner or any of his creditors, #8 it thinks 
or his or their counsel or attornies, to make an order to protect fant, Ba 
the petitioner from being taken or detained under any process Pi , 
er for or in respect of the several debts and sums of money solvency 


p2 


fe 


sia 


ri 


Bee 


ee 


may be 


charged. 
Rule 

Tet, poet 
Where 
error in 
schedule 
without 
frand, Act 


A 


Hi 


i such petitioner shall be 

under any process whatever for any debt or claii 

hich he is protected from process by such order as 

i shall be lawful for the Commissioner to order any 

shall have such’ petitioner so in custody to discharge 

therefrom, without exacting any fee ; and such 
hereby indemnified for so doing. 

whereas it may sometimes happen that a debt of, 

or balance due from a petitioner for protection 

be specified in his schedule so sworn to as afore. 

t which is not exactly the actual amount thereof, 

pable negligence or fraud or evil intention on the 

petitioner ; Be it enacted, That in such case the Com- 

shall allow the schedule to be amended in that behalf; 

every case in which 

entitled to every benefit and 

and of this Act; and the 

entitled to the benefit of all 

by the said recited Act and 

respect of the actual amount of such debt, claim, 

and neither more nor less than the same, to all 

such error in the said schedule notwith- 


it enacted, That whenever after an audit there 

Commissioner to be in the hands of the official 

any balance wherewith a dividend may be made, proceed- 

shall be forthwith, under the direction of the Commis- 
sioner, for making such dividend, and also, when it shall appear 
» for correcting and’ ascertaining the list of creditors 

to receive the same; and notice of any sitting of the 
ordered to be held for such ascertaining of debts, or for an 

it, or for declaring a dividend thereupon, or for all such pur- 
shall be given for such time and in such manner as the 

i shall from time to time direct ; and such dividend 
made amongst the creditors of the petitioner whose debts 
admitted in his schedule sworn to by the petitioner, and 
amongst such other creditors (if any) who shall prove their debts 
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- jm pursuance of any order of the Commissioner to be made in that - 


to the amount of the debts so admitted, or 
sand proved, as the case may be: Provided always, Examina- 
if the petitioner, or any creditor or assignee, shall object in tion of ob- 
whole orin part to any debt tondered to be 40 proved as aforesaid, Jeetions 
or to any debt mentioned in the schedule of the petitioner, or if any — 
person whose demand: is stated in such schedule, but is not 
admitted therein to the extent of such demand, shall claim to be 


mpedient it shall be lawful at any time Commis- 
y notice as may be directed in that sioner may 
behalf, to cause all or any of the creditors to prove their debta, Teduire 
in such manner as the Commissioner shall require, and to decide won “ 
upon such debts, and the right to receive dividends thereupon, ' 
and to do all things requisite thereto, as aforesaid, 

XXXII. And be it enacted, That if at the expiration of twelve Outstand- 
calendar months from the filing of any petition for protection from ing debts, 
process there shall remain any outstanding debts or other property &° ™4Y 
due or belonging to the estate of the petitioner, whieh aso pe aah 
in the opinion of the Commissioner, be collected and received, Commis- 
without unreasonable or inconvenient delay, it shall be lawful for Sioner, 
the assignees, under the direction of the Commissioner, to sell 
and assign such debts and other property in such manner as shall 
be ordered by the Commissioner, 

XXXIII. And be it enacted, That no letter of attorney, Proceedings 

affidavit, certificate, or other proceeding, instrument, or writing not liable 
whatsoever in the matter of any petition for protection from pro- } stamp 
cess, nor any copy thereof, nor any advertisement inserted in peng 
any newspaper by the direction of any Commissioner of the Court auction 
of Bankruptey relating to any such matter, shall be liable to or duty. 
charged with the payment of any stamp or other duty whatsoever ; 
and that no sale of any real or personal estate of any such peti- 
tioner as aforesaid, for the benefit of his creditors under the said 
recited Act or this Act, shall be liable to any auction duty : 
Provided always, that no such exemption from auction duty shall 
be allowed unless such sale shall be conducted by a licensed 
auctioneer, and such auctioneer shall at the time of passing his 
account thereof produce to the officer of excise a catalogue, 
signed and certified by the assignees by whose order such sale 
shall have been made, in manner and form required by the laws 
of excise. 

XXXIV. And be it enacted, That under every petition for Sum to be 
Protection from process after the passing of this Act in the Court paid on 
of Bankruptey in London, or in any District Court of Bankruptey }'secation 
in the cowitry, there shall be paid by the official assignee of the of petition, 
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effects of the petitioner, into the bank of England, to 

of the accountant in bankruptcy, to the account 

intituled ‘‘ The Secretary of Bankrupts Account,” a sum not less 

one-eighth of a pound per centum and not exceeding five 

pounds per centum on the gross produce from time to time of the 

petitioner’s estate, such sum, within the limit aforesaid, and the 

time or times for payment thereof, to be fixed by the Lord Chan- 

cellor by any general order for those purposes, and to be appli- 

cable to all the purposes of the said account, and to be subject. to 

the like orders as othef monies directed to be paid into the said 

account ; and that it shall be lawful for the Lord Chancellor fronr 

time to time to lessen or increase such sum, within the limit aforesaid, 

as to the Lord Chancellor may seem just and reasonable, upon con- 

sideration of the amount from time to time standing to the said 

account, and of the claims from time to time chargeable thereupon. 

unera- XXXV. And be it enacted, That from and after the passing 

to offi- of this Act it shall be lawful for the Commissioner authorised to 

act in the matter of any petition for protection from process to 

direct remuneration to the official assignee for his services in the 

matter of such petition, in like manner as in bankruptcy, but 

nevertheless so as such remuneration shall in no case exceed the 

rate of five pounds per centum on the sum received as produce of 

. the property of the petitioner. 

XXXVI. And be it enacted, That no fee or gratuity shall be 

received or taken by the Court of Bankruptcy, or any District 

Court of Bankruptcy, or any solicitor, auctioneer, broker, 

appraiser, accountant, messenger, or other officer of any such 

Court, for anything done or to be done in the matter of any such 

petition, of or from any person whomsoever, except as herein 

before authorised, and except such fees as shall at any time be 

specified in a list thereof to be signed by the Commissioner 

of the Court of Bankruptcy authorised to act in the prosecu- 

tion of fiats in bankruptcy in London, or the major part 

of them, and such of the Commissioners of the said Court 

authorized to act in the prosecution of fiats in bankruptcy 

in the country as shall be nominated by the Lord Chancellor 

for that purpose, and to be approved of by the Lord Chancellor, 

a copy of which list shall be exposed to view in every such Court. 

Proceed- XXXVIL And be it enacted, that any petition for protection 

ings, Pe from process, and any proceeding in the matter of such petition 

of duly Purporting to be signed by » Commissioner of the Court of Bank- 

re- Tuptey, or a copy-of such petition or other proceeding purporting 

ble in to be so signed, shall in all cases be receivable in evidence of such 
enee. proceedings having respectively taken place. 

Rules and XXXVITII. And be it enacted, That the rules and orders made 

— under OY the Judges and Commissicners of the Court of Bankruptcy 

redited Act UUder the said recited Act shall extend and be applicable to this 

to he appli- Act, except as otherwise provided by this Act: Provided always, 

cableto that it shall be lawful for the Commissioners of the Court of 

this Act. Bankruptcy acting in London, or the major part of them, and 
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"such of the Commissioners of the said Court acting in the 


country as shall be nominated by the Lord Chancellor for that 

’ from time to time to alter or vary such rules and orders, 
orto make other rules and orders, to be approved of by the Lord 
Chancellor, for the better carrying into execution the said recited 
Act, as amended by this Act; Provided also, that any such rules 
and orders may be rescinded or varied as the Lord Chancellor 
shall direct. 

XXXIX. And be it enacted, That in case any petitioner for Persons 
protection from process shall, with intention to defraud the wilfully 
creditors of such petitioner, wilfully and fraudulently omit in his ee 
schedule so sworn to as aforesaid ahy property whatsoever, or Peay moe 
retain or except out of such schedule as wearing apparel, bedding, guilty of a 
or other necessaries, or working tools or implements, property of misde- 
greater value than twenty pounds, every such person so offending, and Lishle 
and any person aiding and assisting him to do the same, shall, 4b thee 
upon being thereof convicted by due course of law, be adjudged years im- 
guilty of a misdemeanor, and thereupon it shall be lawful for prison- 
the Court before whom such offender shall have been so tried and ment. 
convicted to sentence such offender to be imprisoned and kept to 
hard labour for any period not exceeding three years ; and that in Indictment 
every indictment or information against any person for any offence need only 
under this Act it shall be sufficient to set forth the substance of 8¢t.out the 
the offence charged on the person offending, without setting forth 7 
the petition, or any proceeding whatever in the matter of such offence 
petition, except so much of the schedule of such petitioner as charged. 
may be necessary for the purpose. ; 

XL. And be it enacted, That if any person who shall make or Wilfully 
take any oath or affirmation under or in pursuance of the said making a 
recited Act or of this Act shall therein be guilty of wilful falsehood, ‘#/se oath 
every such person, being duly convicted thereof, shall be subject ply 
to the same pains, penalties, and forfeitures to which persons able ag if 
convicted of wilful and corrupt perjury are or shall be subject. guilty of 

XLL The Lord Chancellor may issue a fiat in bankruptey periury. 
against a trader having filed a declaration of insolvency, upon the 
petition of the trader himself. 

XLIL. The Lord Chancellor may attach the Country Commis- 
sioners to districts. 

XLHE And be it enacted, That a minute of every petition filed Minute of 
by any trader under the provisions of the said recited Act as amended ie ong 
by this Act shall be transmitted to the Lord Chancellor’s Secretary inc 
of Bankrupts at such time and in such manner and form as the mitted to 
Lord Chancellor shall direct. Secretary 

XLIV. The Lord Chancellor authorised to give necessary direc- of Bank- 
tions where Courts shall sit. 5 & 6 Vict. o, 122. me 


(@) By 15 & 16 Vict. c. 77, the Registrar of the Court of Bankruptcy is 
mbstituted for the Lord Chancellor's Secretary ; and by 17 & 18 Vict. 
@. 16, s, 2, all petitions are required to be tran-mitted to London to be 
registered, 


XLV. The Lord Chancellor empowered to appoint «a taxing 
officer of the Court of 

XLVI. And be it enacted, That upon the taxation by virtue of 
this Act of any bills of fees, charges, or disbursements, there shall 
be paid to the Master such sum as the said Master shall decide, 
not less than one shilling nor more than the sum of ten shillings, 
and also fourpence a folio, over and above the said sum of ten 
shillings, for every folio exceeding twenty folios of such bill, 

XLVIL. The swms received by the Master to be paid into the 
Bank of England, after deducting such swum as the Lord Chancellor 
thinks fit for expenses of the office. 

XLVIIL. In case of sickness or other reasonable cause, the duty 
of the Master may be performed by deputy. 

XLIX. Those Registrars, de. who now receive the surplus of 
certain fees to be paid in future solely by salary. 

I. Fees received by the Chief Reyistrar of the Court of Bank. 
ruptey to be paid by him into the Bank of England. 

LI. Enacting that the Lord Chancellor may grant retiring 
pension to Registrars. / 

LUI. And be it enacted, That the Court authorised to act in 
the prosecution of any fiat in bankruptcy or any petition for 
protection from process shall have power, whenever it shall seem 
expedient to such Court, to direct a Deputy Registrar of such 
Court to act in the prosecution of such fiat or petition for proof of 
debts and the examination of parties or witnesses on oath, or for 
either of such purposes, subject to such rules and regulations as 
the Lord Chancellor shall from time to time thitik fit to make in 
that behalf ; the travelling expenses of such officer to be settled 
by such Court, and paid out of the estate of the bankrupt or 
petitioner, as the case may be; and such officer so acting shall 
have and exercise the power vested in such Court for proof of 
debts and examination of parties or witnesses, except the power of 
commitment: Provided always, that all such examinations of 
parties or witnesses shall be taken down in writing, and.shall be 
annexed to and form part of the proceedings under such fiat or 
petition, as the case may be. 

LIV. And be it enacted, That from and after the passing of 
this Act the Deputy Registrars of the Court of’ Bankruptcy and 
their successors, whether acting in London or in the country, shall 
be called the Registrars of the said Court. 


wherein the sum recovered shall not exceed the sum of twenty 


"pounds, exclusive of the costs recovered by such judgment, 
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*  LXXL Inquiry into amownt of compensation. 
Provides for the appointment of Assessors of Inferior 


it enacted, That in construing this Act the 

shall mean and include all the real and personal 

and effects of the petitioner within this realm and abroad, 

wearing apparel, and such other articles of the 

‘ behalf aforesaid as may by this Act be excepted 

of the said recited Act and this Act,) and all 

right, title, interest, and trust of such petitioner 

or personal estate and effects within this realm 

which such petitioner may purchase, or which may 

descend, be devised or bequeathed, or tome to him 

shall have obtained the final order, and all debts due 

due to such petitioner before he shall have obtained 

order; and the words “oath” and “affidavit” shall 

and include affirmation, where by law such affirmation 

shall he required or may be taken in place of an oath; and all 

given to or duties directed to be performed by the Lord 

may be performed by the Lord Keeper or Lords Com- 

missioners of the Great Seal ; and the word “ Judge,” as applied 

to any Court for the Recovery of Small Debts, shall mean and 

include the County Clerk, Judge, Steward, and Assessor, or the 

person holding or presiding in such Court ; and every word im- 

porting the singular number only shall extend and be applied to 

several persons or things as well as one person or thing, and bodies 

corporate as well as individuals ; and every word importing the 

plural number shall extend and be applied to one person or thing 

as well as several persons or things ; and every word importing the 

masculine gender only shall extend and be applied to a female as 

well as a male ; (unless in the cases above specified, a different 

construction shall be provided, or the construction be repugnant 

to the subject matter or context ;) and the provisions of the said 

recited Act and of this Act shall be construed by analogy to the 

law of bankruptcy, except where otherwise “therein respectively 

expressed, and in the most beneficial manner for promoting the 
ends intended by the said recited Act and by this Act. 

LXXIV. And be it enacted, That nothing herein contained 
shall be construed to repeal, affect, or in any manner alter the 
provisions of the said recited Act, except so far as herein-above 
expressly provided, or except so far as the provisions of the said 
recited Act may be inconsistent with or at variance with the pro- 
visions of this Act. 


Construe- 
tion of the 
Act. 


Recited 
Act not to 
be affected, 
except as 
herein pro- 


vided, 
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Act 5 & 6 Vict. c. 116, on Ist November 
since adopted by the Insolvent Court and 


Hr 


ich relates to the form of the petition, is rendered 
the 7 & 8 Vict. 0. 96, which gives a form of 


rule is superseded by Rule II. of 1844, post. 
sheet of such petition and schedule shall be 
inthe presence of, and shall be attested 


over to the official assignee’ appointed to 

monies, bills, notes, securities, and other personal 
petitioner, in his possession or power, together with 
account, papers, and writings relating to his estate 


Om 
‘Form of 

ae 

orm of 
cd he 
ao, 
hedelvered 


iH 


0. 2,) annexed to these orders. 
for hearing the matter of such petition 


exceeding eight weeks from the 
intention to petition required by 
aforesaid statute, and such Commissioner shall cause it to be 


4 VIII. That the time for making a final order, unless cause be 
Time fF ~ shown to the contrary, in the matter of such petition, shall be 
lee, appointed by the Commissioner acting in the same: of which 
and notice, time the Commissioner shall cause notice to be given ten days, 
at least, before the time appointed, which notice shall be by 


(a) See Rule 198. 
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Fo! That in all cases in which a petitioner shall be in custody, Schedule to 
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PROTECTION—RULES AND ORDERS. 219 
in the form set forth in the schedule, (marked B. 
d to these orders. 
es form of final order (a). (a) See 7 & 
hat all bills of fees and disbursements of any a or 8 Vict. ¢. 
uger for business done under the aforesaid Act shall be taxed 9% * 2% 
‘Court in which the petition shall have been filed, ao” 
That, until further order, the mode of taking possession of pitis of 
and effects of such petitioner, the mode of realising the costs to be 
and of depositing the produce thereof, together with the taxed, 
of keeping and examining the accounts of the official and Mode of 
or & and all forms of proceedings under the said Act “king pos- 
herein specially provided for be, mutatis mutandis, in con- came, Se, 
with the like forms and proceedings in bankruptcy. 


The following Rutzs and Orpers were made under the Act 7 & 8 Vict. 
7 & 8 Vict. c. 96, on 21st December 1844, ec. 96, 
It is ordered as follows ; that is to say, 


IL, This rule, being similar to Rule I. of 1842, is omitted, Filing peti- 
tion and 
IL. That the schedule to such petition shall be annexed at the allotment 
time of filing such petition, and shall be, mutatis mutandis, in the “ commis- 
in use under the 5 & 6 Vict, o. 116. Pas 
there shall be filed, with this petition, a certificate from the gaoler Come" 
of the cause or causes of the detention of the petitioner. paper. 
IV, That every petitioner shall deliver with his petition an Estate 
account in writing [in the form set forth in the schedule, (marked P*Pe™ 
No. 1,) annexed to these orders], signed by the petitioner, of 
his books of account and vouchers, and of all his personal 
and effects then in his possession or control, or in the 
or d@nitrol of any other person by his authority, or in 
for him, and the place or places where the same then are 
to be, and whether the same are liable for rent or any 
charge, and to whom by name and the particulars of the 
, in order that such property may be duly ascertained and 
up to the official assignee or messenger, and that the said 
be signed and delivered in duplicate. 
one copy of the estate paper mentioned in the Broker's 


[tt 


: 


F 


- preceding order shall be forthwith transmitted to the broker V@luation 


appointed by the Court, arid such broker shall forthwith proceed "4 tetarn. 
to appraise the personal estate and effects of such petitioner, and 
shall make such return [as is set forth in the schedule, (marked 


_ B. No. 2,) annexed to these orders}, 
VE 


, That the warrant of seizure or possession to be granted to Warrant of 

the messenger under any petition shall be.in the same form, seizure 

Wiutatis mutandis, as that now in use in matters of bankruptey, Whe" = 
shall be issued in the same manner, but the same shall not °°" 


at the fees authorized in the annexed table, and no Fees. 
shall be taken in the respective Courts. 

That the several forms set forth in the schedule annexed Forms. 
orders shall, mutatis mutandis, be used in the respective 


Hf 
ee 


IN PROTECTION CASES. 


On examination ‘ ; ‘ ; ‘ 
On final examination, or on audit, or on dividend 
r such execution as the Court Aon yoo or sitting . 
prosecuted direct every subpoena ; ; P i i ‘ 
against the ade wag sey eg Preparing warrant to bring up petitioner under 7 & 8 
such petitioner out of custody. : ; Vict. s 96, sec. 7, or order for remand, under ‘ 
for discharging out of custody (under seo, 6 ao, 28 . : Ra ane, ‘ ° 
any petitioner being a pe he tb onsen. For office copies of proceedings (each folio) ‘ re oe 
obtained in any action for the recovery of N.B:—When an office copy is made to which a printed form is 
tioned in his schedule, shall be in the form set forth applicable, printed words are not to be computed by folio; but 
the schedule, (marked ©. No. 3,) annexed to these orders}, - paper and print will be charged as two folios, 8d., whether the 
and shall be prepared in duplicate, one copy to be filed with the 2 copy be of a schedule or of any other proceeding. 
No other fees are to be taken by the Registrar for performing 
e for making a final order, unless cause be the duties of Registrar in protection cases. 
contrary, in the matter of each petition, shall be 
i acting in the same ; of which time ais OrrictaL AssigNze’s Fees. 
notice to be given ten days at least 
which notice shall be by advertise- For every letter for debt, notice of audit and proof, or 
in the schedule, (marked E. No, 1,) j notice of dividend (inclusive of postage) . ‘ ; 
' For summoning trade assignee to audit and proof of debts, 
final order shall be made in duplicate, one copy or to dividend meeting . ‘ j ‘ , 
the proceedings, and one copy to be delivered to Duplicate list of creditors for official assignee, per folio 
For preparing gazette notice of dividend (exclusive of 
to making any application to the Court ues charge for insertion and gazette) . i , ; 
er or orders, under sections 28 and 29.of the 7 & 8 i Per centage on gross amount of receipts (not exceeding 
: 5 per cent.) 
Salckee aan Gon hink fit to direct, ‘No other fees are to be taken by an official assignee than the 


of fees and disbursements of any attorney seve co called official sssignee’s foes, 
in yd i = - sly ga ~~ - Hicw Barirr’s Fees—(as Messenaer). 
the Court of Bankruptcy - provided ’ Executing warrant of seizure, to be allowed only when the 
made by the messenger for Judge directs warrant to be executed : . & @ 
i possession, unless the execution Keeping possession, for each day the man is actually in 
thereof shall be specially directed by the Court. possession (of which 3s. 6d. to be paid the man), and 


He WRIE 


directed by the Court, per 0 6 
t es ee eal & end, 
travelling per mile é . O6 
* » * "hie time per day . 10 0 
” ” ” his expenses perday . 10 0 
No other fees to be taken for the High Bailiff in protection 
cases (a), 


Arrorney’s Fuss. 


Attending and taking instructions for petition . : ee 
Drawing and engrossing petition, including parchment 3 4 
Preparing and attesting estate paper in duplicate 3 4 
Attending for copy causes (if insolvent in prison) 3 4 
schedule . : . ‘ . ae 
Drawing same (for first 20 creditors and debtors) . 0 8 
and 4d. per folio after. , 
Engrossing, per folio . 0 
No change 0 be made for drawing, engrossing, or copying the 
part printed. P 
Copy for official assignee, per folio ? ; ‘ — es 
Attending, reading over, and, ne: , ‘ . € 4% 
Affidavit of same , ‘ ‘ ‘ Ve 
Paid oath . F ie 
Affidavit of insolvent to truth of petition and schedule a 
Paid oath . ‘ ; = a 
Attending him to be sworn . i 4 
Attending to file petition, &ec., and ballot for Comminaioner 3 4 


(a) The previous fees are fixed by the order of the Commissioners of the 
, under s, 79, 19 & <0 Vict. c. 108, ante, p. 78. 


: } eneoution qeditor of application for onder of 
Y when insolvent in custody 


o! : . 5 
order of discharge in duplicate : 5 
af ervion of notice in case creditor do not appear 5 

1 


Paid oath . 
ansmi' to ‘woker of the Court copy of the estate 


é ‘ ‘ ‘ ‘ ‘ ‘ F :  & 
pee an provisional assignee (who is in all cases official 


— with copy of schedule, estate paper, books, 


3 
‘ieeies first examination and choice of assignees, ¢ or any 
adjournment thereof, provided the Court shall allow 
the costs of attending such adjournment . 10 
(it by the solicitor being resident at a inane, and 
letter of instructions) ‘ j 15 
Court on final order , : ‘ . 10 
i tas &e., as above . : ‘ ‘ ‘ . 15 
of taxing . ; ‘ ‘ ; r as 
Attending taxing costs , F ‘ ae 
Letters and messengers, forms, &o., in tow ii i i 
: o 9 Pm country 7 
General Charges— 
Tostructions for special affidavits. F i j ‘8 
ng same (per folio) ‘ ‘ P ‘ ae 
(per folio) . F 0 


attendances will be allowed (where necessary) i in 
the discretion of the taxing officer. 
Attending Court on each sitting appointed by the Court . 10 
If by agent, 0. (see, above) . j . 15 
Drawing summonses for =, and copy and personal 


service, each 


5 

pe beyond. 3 milos, per 
mile oxtra . : ‘ , ; i s@ 
Tustructions for beiets . 3 
-" brief, per sheet 5 
2 
- ‘Attending counsel 3 
advertisements, where necessary ‘ es 
letters, where necessary, each . ‘ ‘ i 
Giroular ditto, each : 1 


coco. om * 


~o > 


0 
0 


= 


" Solicitors residing at a distance from the District Court not to 


wallowed for: travelling, &c., and loss of time in attending the 


ce by agent. 


Ram gy the amount allowed in the above table for the 


— 


Siamanineh sabeiiacnmneahindinn ciantmastnanhotenasaet 


ve 


SSFP tains 
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_ JUDGMENT DEBTORS. 


8 & 9 Vior. o. 127. 


An Act for the better seowring the Payment of Small Debts, 
[9th August 1845, ] 
7 7 * * 7 * 
Oreditor  Thatif any person is or shall be indebted to any other in asum 
obtaining not exceeding twenty pounds besides costs of suit, by force of any 
— judgment obtained, or of any order for the payment thereof or of 
pdt of a {BY costs in any Court, which judgment or order shall have been 
obtained from any Court of competent jurisdiction in England, it 
shall be lawful for the creditor so having obtained a judgment or 
order tp obtain a summons from any Commissioner of the Court 
debtor °f Bankruptcy for the district in which such debtor shall reside or 
a __ be, or from any Court of Requests or Conscience, or inferior Court 
Commis- of Record for the recovery of debts, or other Court for the reco- 
beakrapte YY, of amall debts, within the jurisdiction of which such debtor 
i“ aan el shall reside or be, having a Judge who shall be either a barrister at 
Requests, law, speciel pleader, or an attorney who shall have practised as an 
&o, attorney for not less than ten years in one of her Majesty’s Supe- 
rior Courts of common law at Westminster, which summons such 
Commissioner of the Court of Bankruptcy or such Court shall be 
authorized and required to grant, according to the form in schedule 
(A.) hereunto annexed, upon the application of such creditor by 
any petition or note in writing, according to the form in schedule 
On debtor (B.) hereunto annexed ; and the debtor, appearing before such 
appearing Commissioner or Court at the time to be appointed in such sum- 
he may be mons, shall be examined by the said Commissioner or Court, and 
the shall, if the creditor think fit, be interrogated before such Com- 
mis- missioner or Court by the creditor summoning him, touching the 
sioner or manner and time of his contracting his debt, the means or prospect 
of payment he then had, the property or means of payment he 
still hath or may have, the disposal he may have made of any 
Creditor property since contracting such debt ; and such creditor shall also, 
may also be if such Commissioner or Court shall think fit, be examined by the 
examined. guid Commissioner or Court*touching his claim against the said 
debtor, and shall, if the debtor think fit, be interrogated before 
such Commissioner or Court by the said debtor touching the claim 
against him ; and it shall be lawful for such Commissioner or 
Court to make an order on said debtor for the -paymunt of his 
debt by instalments or otherwise ; and in case such debtor shall 
not attend as required by the said summons, and shall not allege 
@ sufficient excuse for not attending, or shall if attending refuse to 
disclose his property, or his transactions respecting, the same, or 


‘otherwise, and shall not pay the same at such times as the Commis- 


ENT DEBTORS’ Act (8 & 9 vicr. c. 127). 


: > of the debt, or shall not make answer satisfactory 
9 the satisfaction of the Commissioner or Court, or shall answer, or 


the debt, or of liaving wilfully contracted it without all 
reasonable prospect of being able to pay it, or of having concealed or guilty of 


appear to such Commissioner or Court to have been guilty of fraud shall ap- 
in 


made away with his property in order to defeat his creditors, or if he-fraud, &e., 


he may be 


appears to have the means of paying the same by instalments or committed. 


sioner or Court shall order, or as the Court shall have ordered in 
which the original judgment shall have been obtained or order made, 
then in any of the said cases it shall be lawful for such Commis- 
sioner or the Judge of such Court to order such debtor to be com- 
mitted for any time not exceeding forty days, to the common gaol 
wherein the debtors under judgment and in execution of the Supericr 
Courts of justice may be confined within the county, city, borough, 
or place in which such debtor shall be resident, or to any other gaol 
or debtors’ prison within the same county, city, borough, or place 
which shall by any declaration of one of her Majesty’s principal 
Secretaries of State be allowed as a place of imprisonment under this 
Act, so long as such declaration shall remain in force and unrevoked. 

Il. And be it enacted, That every bailiff and messenger to How order 
whom any such order shall be issued, or who shall be acting as an Shall be 
officer of the High Bailiff of Westminster or Southwarkin the execu- cenented 
tion of any such order issued to such High Builiff, shall be thereby 

to take the body of the person: against whom such 
order shall be made, ‘and all constables and obther*peace officets 
within their several jurisdictions shall aid in the execution of every 
such order ; and no protection or interim, or other order issuing 
out of any Court of Bankruptcy or for the Relief of Insolvent 
Debtors, nor any certificate obtained after such order for imprison- 
ment under this Act, shall be available to any debtor imprisoned 

such order as aforesaid. 

And be it declared and enacted, That no imprisonment Imprison- 
under this Act shall in anywise operate as satisfaction or extin- ™ent not to 
guishment of any debt or demand; but any person imprisoned yap 
under this Act, who shall have paid or satisfied the debt or demand put dn pay: ° 
or the instalments thereof payable, and costs remaining due at the ment there- 
time of the order of imprisonment being made, and all subsequent °f or of the 
costs, shall, upon entry of such payment endorsed on the order of ew 
imprisonment signed by the plaintiff or his attorney, .be discharged = - 
out of custody by leave of a Commissioner or Judge of the Covirt costs, &e., 
in which the order of imprisonment was made. the debtor 

IV. Certain Courts to have the like powers in original suits, bang 

V. Where several Courts exist in the same town, de., business 
not to be transferred from one to the other, 

VI. And be it declared and enacted, That in making applica- Application 


‘tion to any Commissioner or Court as aforesaid, or taking any & Commis- 


under this Act, or under the Act of the last session of Suen &e- 
it, intituled An Act to amend the Law of Insolvency, made by 
and Execution, or under an Act mide in the sixth 
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so far as the same are 
Common Law at West- 


of the jurisdiction of the 


end enntted, Thad all the enact 
f the last session of Parliament and of the 


backed by a Justice of the 
Act, 
of 


a special pleader, or an attorney 


declared 
o 
law or 
Superior Oourts 
practised 


proceedings in the Inferior Courts 


said several Courts are now held or 
be construed to include every person, 


their several districts be deemed to 
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the Fees to be taken in Courts of Bankruptey. 


Courts, 


Power to the Judge to frame a Table of Fees to be 


paid by the Suitors in Inferior Courts. 
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Fees to be taken by the Reorsrrars of the Courts of 
Bankruptcy. 


= filing application for summons . 


other i iate 


—___ 


ot 


If Debt 
is under jand under 
£5. £10, 
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JURISDICTION IN INSOLVENCY (10 & 11 vier. c. 102). 


10 & 11 Vier. c. 102. 
, and to nabs 


of Insolvent Debtors. 
[22d July 1847, ] 
abolished, 
of Review transferred to one of the 


That from the time this Act shall com- Jurisdic- 
and take effect all power, jurisdiction, and authority given =< of 
of Bankruptcy and District Courts of p.y. 
Commissioners thereof, in matters of in- ruptey 
passed in the sixth year of the reign of her under 5 & 
for the Relief of Insolvent Debtors, and oe? -. 
the eighth year of the reign of her Majesty, yi.¢ .. 96, 
amend the Law of Insolvency, and 8& 9 
ed in the ninth year of the Vict. 0.127, 
An Act for better securing the Pay- poy amery 
the rules and orders made in pursu- 4), Relief 
id Acts, shall be transferred to and vested of [ngol- 


ETE LEL 
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Commissioners thereof for the time being, sy 
in the County Courts constituted or to be. constituted under Sunle 
in the tenth year of the reign of her Majesty, Qyurts. 
An Act for the more easy Recovery of Small Debts and 9 x 10 
in England, in manner herein-after mentioned. Vict, ¢. 95. 
V. And be it enacted, That in the Court for the Relief of In Insol- 
+ Debtors the provisional assignee, and in the said County vent 
Clerk of the Court, shall in every case of insolvency — 
two first-mentioned Acts be and act as the official the provi- 
of the estate and effects of the insolvent ; and that in sional as- 
of the said County Courts the Clerk of such Court shall act signee, and 
the Registrars of the Court of Bankruptcy have heretofore been (?. hows | 
accustomed to act under any of the said Acts; and every such clerk, to 
Clerk shall do and perform all acts heretofore done and performed act as offi- 
by such Registrars or by the Clerk of the Insolvent Debtors’ Court cial assig- 
under any of the said Acts; and every such Clerk shall do and "° 
perform all such acts and duties necessary for carrying this Act into Clerks of 
effect as-shall be ordered by any such County Court, or by any jae 
Commissioner of the said Court for the Relief of Insolvent got as Re- 
Debtors ; and that the High Bailiff of every such County Court gistrars. 
and his assistants shall be and act as a messenger of the Court of Bailiffs of 
and his assistants have hitherto been accustomed to County 
aot under the said Acts ; and such High Bailiff and his assistants Courts 


shall do all acts heretofore done under the said Acts, and shall), sssongers, 
possess and enjoy all the powers, authorities, and privileges, when 
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following ; that is to say, the said Court for the Relief of Insol- 
vent Debtors, arid the Commissioners thereof, in all cases in which 
the insolvent in cases of insolvency, or the defendant in the case 
of any summons issued under the aforesaid Act for the better 
securing the payment of small debts shall have resided for six 
calendar months next immediately preceding the time of filing his 
petition, or of the suing out of any such summons aforesaid within 
any parish the distance whereof, as measured by the nearest high- 
way from the General Post Office in London to the parish church 
of such parish, shall not exceed distance of twenty miles, to 
which district the jurisdiction said Court and the Commis- 
sioners thereof under the aforesaid Acts is hereby restricted ; and 
the said County Courts aforesaid in all cases wherein the insolvent 
or defendant shall have resided elsew and shall have resided 
for six calendar months next immediately the time of 
filing his petition, or the suing out of any summons within the 


and 
aes ores in the prosecution of such petitions and 
power and authority in all respects under the aforesaid Acts as the 


presentation of petitions of insolvent debtors, and on such sum- 
monses as aforesaid, under such Acts, except as hereinafter other- 
wise provided, and shall each, singly, be and form a Court for every 
purpose under this or the aforesaid Acts; and that every Com- 

of the said Court for the Relief of Insolvent Debtors 
, be and form a Court for every purpose 
Acts now in or which may hereafter be in force 


4 


i 
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declared and enacted, That the said two first- 
shall apply to the cases of persons petitioning 
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for debt. 
it enacted, That if any such 
six months in any one place 


and issued in such Courts respectively, the like 
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have been presented to the 
Court of Bankruptcy before the time at which this 
shall commence and take effect, the provisions of such Acts, Acts, ke, 
i thereof * be dis- 
posed of 
notwith- 


relating to insolvent debtays other than the two first-mentioned ¢, Qounty 

‘Acta or this Act, or if any such prisoner shall have 40 petitioned Courts, 
to the passing of this Act, and his petition shall not have 
heard, or if the same shall have been heard and the con- 

sideration thereof shall have been adjourned, such Court or some 


Commissioner thereof shall forthwith, after the schedule of such 

shall have been duly filed in the case of any new petition, 
and at any time which to such Court or Commissioner shall seem 
fit in the case of any petition which shall not have come on for 
hearing, or’ the hearing of which shall have been adjourned as 

, make an order referring such petition for hearing, to the 

Court within the district of which such insolvent debtor 
is im custody, and shall transmit such petition and schedule to 
such Court for hearing accordingly ; and that the Judge of such 
Court shall appoint a time and place for such prisoner tp be 
brought up before such Court, and cause the usual ech 
given ; and that any Court to which any such petitfon s 80 
referred and: transmitted shall have and possess the same power 
and authority with respect to every such petition, and shall make 
all such orders, give all such directions, and do all such matters 
and things requisite for the discharging or remanding of such 
prisoner, and otherwise respecting such prisoner, his schedule, 
creditors, and assigneos, aa the said Court for the Relief of 
Insolvent Debtors or any Commissioner thereof might make, give, 
or do in the matters of petitions heaxd, before such Court or Com- 
missioner under such Acts; and that every such petition and 
schedule, and all judgments, rules, orders, directions, and pro- 
ecedings pronounced, made, and done thereon in all and every the 


or gaoler of any gaol, directing 
the County Court on the day 
is petition, or at any adjourned 
petition, and every such governor, 
such warrant ; and every such Court 
attending the bringing up of every such 
paid by the Provisional Assignee out of the estate 
of such insolvent, or if there be no estate, or the same 
be insufficient for such purpose, out of the interest and protit 
‘any government securities upon which any unclaimed 
uced by the estates and effects of insolvent debtors 
invested. 
And whereas, in pursuance of an Act passed in the second 
ign of her Majesty, intituled An Act for abolishing 
Process in Civil Actions, except in certain cases, 
for exteniing the Remedies of Creditors against the Property of 
for amending the Laws for the Relief of Insolvent 
in England, divers persons as sureties have entered into 
tend recognizances to the provisional assignee of the Insolvent Debtors 
ofinsol- Court, with conditions that the insolvents therein mentioned 
rent Yo should 


XIL. Fees in Insolvent Debtors Court in London to go in 
reduction of certain compensations to its officers. : 
XIII. And be it enacted, That it shall be lawful for one of her 

's principal Secretaries of State, with the consent of the 

iss of her Majesty’s Treasury, from time to time to 

what fees shall be paid and received by the several officers or 
under and by virtue of the said recited Act passed in the 

year of the reign of her Majesty and of this Act, and the 
amount of such fees respectively ; and that until such order shall 


yo for their own use all fees which have heretofore been taken ¢; 95, and 
any of the aforesaid Acts by any officer of the Court of - 
, or by any officer or other person of or connected — 
with the Court for the Relief of Insolvent Debtors, except as .),.46 and 
mentioned, for business which is by this Act trans- pailiffs to 
ferred to the County Courts ; and that the several High Bailiffs receive all” 
acting 98 messongers under this Act as aforesaid shall have and fees as, 
receive for their own use all fees which have heretofore been paid anne 
the messengers of the Court of Bankruptcy when doing the 
by this Act directed to be done by such Bailiffs, 
. And be it enacted, That’ the forms given in the schedules }fo¢ms may 
said Acts, or any forms heretofore used under the be altered. 
may be altered so far as to adapt them to the change 
jurisdiction by this Act directed. 
yi Vacancies not to be filled up till after the termination of 
the next Session of Parliament. ' wey 
XVIII. And be it enacted, That no Judge of any County Judges ot 
Court who has been appointed or who shall hereafter be appointed County | 
to that office under or by virtue of the herein-before recited Act pes ye 
passed in the tenth year of the reign of her Majesty, intituled An joing 
Act for the more casy Recovery of Small Debts and Demands in members of 
shall, during his continuance in such office, be capable Parlia- 
elected or of sitting as a member of the ‘House of 


XIX. Interpretation of “ Lord Chancellor.” 


No. VIII. 


THE TRUSTS ACTS—THE FRIENDLY SOCIETIES Acts 
—THE ING DEBTORS ACT, AND OTHER STATUTES, 


CHARITABLE TRUSTS AOT, 1853. 


—e— 


16 & 17 Vier. c. 137. 


; 


ata 0 te Act for the better Administration of Charitable Trusts, 
é ° 


124, page 


$11. 


Style of 
sioners, 
who 
aan 
Board. 
Board to 
general 
minutes, 


[20th August 1853. | 
I. Her Majesty empowered to appoint Charity Commissioners, 
on and pry : : : 
ILL, Officers of the Board. 
IV. Salaries, 
V. No paid Commissioner, Seoretary, or Inspector to sit in House 
Commons. 


VI. The said Commissioners to be appointed under this Act shall 
be styled ‘‘The Charity Commissioners for Bngland and Wales,” and 
may have and use a seal for authenticating documents, and such 
Commissioners shall sit from time to time as a Board for carrying 
this Act into execution ; and any two of such Commissioners may 


after the making thereof if Parliament be sitting, or if Parliament 
not sitting, then within fourteen days after the next meeting 


gai tobe made and prosecuted by their 
po 


OHARITABLE TRUSTS AcT (16 & 17 vicr. c. 137). 


Inspectors, acting together 
, in such cases and at such times as the sai 


Board 
time to time 


custody of records to ish ies and 
Peal i furnish copies and ex- 


persons claiming adversely to charities. meanor. 
to entertain applications for their opinion or advice, 
on advice of Board to be indemnified. 
any suit, petition, or other proceeding (not being —_ of 
application in any suit or matter actually pending) for obtaining egal pro- 
, or direction concerning or relating to any charity, — i 
funds, property, or income thereof, shall be com- charity by 
or taken, by any person whomsoever, there any person, 
i by such person to the said Board, notice in except the 
such proposed suit, petition, or proceeding, and such F cin 
information, and particulars as may be requisite or pro- be given to 
or may be required from time to time, by the said Board, for the Board. 
the nature and objects thereof; and the said Board, if Rule 2, 
upon consideration of the circumstances they, so think fit, may, -by post. 
or certificate signed by their Secretary, authorise or direct 
petition, or other proceeding to be commenced, pre- 
taken with respect to such charity, either for the objects 
manner specified or mentioned in such notice, or for 
objects, and in such manner and form, and subject to 
stipulations or provisions for securing the charity against 
to costs or expenses, and to such other stipulations or 
¢ the protection or benefit of the charity, as the said 
think proper ; and such Board, if it seem proper to 
by such order or certificate as aforesaid require and 
any proceeding so authorised by them in respect of any 
be delayed during such period as shall seem proper 
shall be directed by such Board ; and every such order or 
in such form and may contain such statements 
such Board shall think fit ; and (save as herein Courts not 


no suit, petition, or other proceeding for obtain- to entertain 
oan rece ings 
to Cha- 


yi 
ti 


tpt 


mn 


Board : Provided always, that this enactment certificate 
any such petition or proceeding ir ther 
any property or seek any relief ad- ' 


wrosts acr (16 & 17 vicr. c. 137). 


jis to authorise Trustees to remove Officers. 
may sanction.compromise of claims on behalf of 


EXVIL Trustecs of charities enabled to purchase sites for build- 
om owners under disability, dc., according to the provisions 
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to have the same jurisdiction as the Court of Chancery 
7d Chancellor now has upon information, ée. 15 €16 Vict. 


ik 
H 
= 
! 
{ 


Li 

i 
it 
iF 


: 
q 


t 


XMS Provision as to charities within the jurisdiction of the 
four rt 0 Chancery of the County Palatine of Lancaster. 
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X. Provisions as to charities exceeding 301.’per annum to ex- 


es eer tr in London not exceeding 301. 
oa Lord Chancellor, with the advice of Master of the Rolls 
ud View Chancellors, or two.of them, to make general orders. 
KXIL Where any charity of. which the gross annual income Distriet i 
‘time being does not exceed thirty pounds shall be osta- Vourts of ‘ 
or administered or be applicable wholly or partially to or MW. 4 
jects or purposes within the district or any two or more of (jounty 
of any District Court of Bankruptéy or of any County Courts to ut 
‘Oourts holden under the Act of the session holden in the have juris- 
and tenth years of the reign of her Majesty, chapter ninety- = “# 
‘andthe appointment or removal of any Trustee, or any other Sharities 
order, or direction whatsoever concerning such charity, the incomes 
shall be considered desirable, and such appointment, or removal, of which do 
or relief, order, or direction, might now be made or given red exceed 
the Court of Chancery in respect either of its ordinary or its ~ 
or statutory jurisdiction, or by the Lord Chancellor in- 
ie’ with the care and cémmitment of the custody of lunatics, 
"Wf shall be lawful for any person authorised in this behalf by the 
| grder or certificate of the said Board, or for the Attorney-General, 
es ‘application to such District or County Court, or as the 
: % ca "be, to any one of such District or County Courts, for such 
i ines gp ren ar art ag PM order, or relief as the nature of the case may require ;, 
tie denanatanene is one ease nand gee: coneideration ‘wid such District or County Court shall entertain such application, 
fit, tute and prosecute such : ‘shall hear the matter in open Court, and shall give such relief, 
legal procsedings as he shall: consider requisite or proper under the a sadh orders andl directions in relation to the matter of 
_ @ith application, as might now be made or given by the Court of Rules 4-10. 
ery or by the Lord Chancellor, intrusted as aforesaid, in a 
Yegularly instituted, or upon petition, as the case may 
; and the Olerk of such County Court shall transmit a 
ee ee 
pairs ; istrar ty Courts Judgments, to be there enrolled : 
charity funds or the raising of money on mortgage for those purposes. Wided always, that no Judge of any District or County Court 
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matter of such order as he may see fit, or the Court 
order in relation to the matter of any such 
may seem just, and as might be made in the 
regularly instituted, 


af 


to become two sutlicient suréties, to be approved by 
the Deputy Registrar of such District Court, or by the Clerk of 3 
the County Court, as the case may be, to the Treasurers of the , ' 
said Courts respectively, or such other person as the said Board _ personal property, term, or interest adversgly to such charity, or pong ha \ 
may. see fit, in such sum as to the said Board shall seem reason- to try or determine any question as to the existence or extent of! ities, 
able, to pay subh, costs of the proceedings on the appeal as shall any charge or trust. fe 
be ordered to be paid by such appellant, and also (if the said _ XLIL Before any application shall be made to any Judge of Notice to 
Board so think fit) to indemnify the charity against the costs and SeCrart of Chancery, or to any district Court of Bankruptcy or be Pub- 
expenses of or attending such appeal ; and every bond executed County Court, under any of the providions herein contained for pn 
under this provision shall be exempt from stamp duty : Provided the establishment or alteration of a scheme or the appointment or py sal 
always, that it shall be lawful for her Majesty’s Attorney General Temoval of any trustees or trustee, notice in writing of such or appoint- 
(acting ex officio), at any time within three calendar months after intended shall be given in such form and manner as ment or 
the making of any by a District Court or County Court the said Board shall have directed ; and if the order be that such ™™0v#l of 
under this Act, Uh os commence and prosecute an appeal notice be affixed to or near the door of any parish or district endie this 
against such order, without giving any such notice or becoming ¢hurch, the incumbent and churchwardens of such parish ‘or Act, 
* pound as aforesaid, and every such last-mentioned appeal shall district are hereby respectively required t« allow such notice to be 
thereupon be allowed by the order of such District or County affixed and to remain so affixed during such period, not less than 
. Gourt, and shall have such other effect as any other appeal under fifteen days, as the said Board shall have ordered ; and in any 
dae heh : ¢as6 in which the order shall be that such nctice shall be affixed to 
é fags XI, Where any order allowing an appeal has been made a any place, evidence that the same has been so affixed shall be 
on appeal. aforesaid, the person thereby allowed to appeal shall within three deemed and taken as primd facie evidence that it has remained 

calendar months present a petition to the Court of Chancery, affixed during the period prescribed by the Board. 

: setting forth the order appealed against, and the order allowing XLML Every application to any Tudge or Court under the By whom } 
such appéal, and praying such relief as the case may require ; and jurisdiction created or conferred by any of the provisions of this applica- ‘ 
upon the heating of such petition the Court may confirm, vary, or Act, may be made by her Majesty’s Attorney-General, or, subject #™* may 
reverse the order appealed against, or may remit such order to to the provisions aforesaid, by all or any one or more of the * ™ 
a b of Hankraptey or County Court by which the P trustees or persons inistering or claiming to administer, or 
tm Je, with or without any declaration or directions of interested in, the charity which shalt be the subject of such appli- 
the Court of Chancery in relation thereto, or may proceed in cation, OF any two or more inhabitants of any parish or place 
elation to the charity to which such order relates as in the case of Within which the charity is administered ‘or applicable ; and it | 

f pangs Jer this Act to a Judge of the Court of Chancery : shall be lawful for her Majesty’s Attorney-General for the time 4 ttorney- 
at Chambers, and any Judge of such Court sitting at Chambers or _ being, acting ex officio, to make application by petition to the General 
in open Court may make or give any such orders or directions im Court of Chancery with respect to any charity under the provisions may peti- 
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Act, authorizing any 
concerning any-charity to be taken or 
of Bankruptcy or County Court or to 

or any Judge thereof, shall state that the 
for the time being of such charity does not 
or does exceed thirty pounds (as tho case 
always, that where any charity or the trustees 
to the principal endowment for its general 
shall be possessed of or entitled to any 
particular or special object or purpose 
application 


TEE 
Ui 


exceed thirty 
may be) 


F 
i 


connected with the 

of such charity, it shall be lawful for 

to the circuinstances of each such 

extent of the proposed application and 

such endowment for such par- 

should, for the purposes of 

this Act, be considered and 

as forming part of the general endowment of the charity, 

or as a separate or independent charity, and such Board shall frame 
their certificate or order i 


Chan- XLV. The Lord Chancellor shall make such orders for regu- 

‘© ‘lating proceedings by and before the Judges of district Courts of 
orders for Bankruptey and County Courts under this Act, and for fixing and 
’ determining the fees to be taken in respect of such proceedings, a 


H 
! 


XLVI. Reservation of rights and privileges of Church of 
See Rules, with respect to charities. 
XLVIL Secretary to be treasurer of charities ; such treasurer to 
be a corporation, 


, Land holden upon trust for a charity, subject to juri 


» Orders may be made revesting land, de., in the trustees of 


i ing stock, 


of whom they are representatives, in the books of the &e,, belong: 
ak of England, or of the East India or South Sea Company, or ing to a 
fany other public company, any annuities, stock, or shares, or °&rity 
ig any government or parliamentary or other securities in ~— 
any charity, shall be desirous to transfer or deposit the sau te 
tame to or with the said official trustees in trust for such charity, transfer 
6x where any persons shall be desirous of transferring or depositing *™° to 
ae aforesaid any annuities, stocks, shares, or -securities for’ dis- é 
charging any legacy or charge given or made té or for the benefit — 
-any charity, or where it shall appear to the Court of Chancery, 
to any Judge of such Court, or of any district Court of Bank- 
tuptey, or County Court having jurisdiction under this Act, that 
any annuities, stock, shares, or securities held in trust for any 
charity ought, fox the purpose of security or convenient adminis- 
tration, to be transferred or deposited as aforesaid, it shall be 
lawfal for such Court or Judge to order the transfer or deposit of 
sich annuities, stock, shares, or securities to or with such official 


_ TAL The secretary of the said Board shall keep se accounts Sec 
of the annuities, stock, shares, and securities | red to each ‘o hp 
charity, and the said official trustees shall pay the *Psrte 
or interest or income thereof to the trustees or persons *°°U"™ of 
seting in the administration of such charity, or otherwise dispose 
and transfer such annuities, stock, shares, or securities charity. 


LIEE. Trustees may deposit deeds, de. 
the Board. ‘ 


'. Power to eee frame schemes for the appropriation of 
LV. Notice to be given before approral of schemes, and objections 


oe the consideration of the Board. 


VI Board may alter or modify or approve of schemes. 
LVI. The matter of schemes may be referred to an inspector for 


2 


Trustees of Charities to be delivered to the 
of the Peace, and to the Board, 


i 
. 


to the Universities of 
Durham, or any College or 
Cambridge, and Durham, 
church, or to any building 
religious worship with the 
marriages in Hnglend and 


of meeting for religious 


Hest 
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sively for the benefit of persons of the Roman Catholic persuasion, 
and which are under the superintendence’ or control of persons of 
that persuasion, nor shall this Act extend or be applied to the 
Commissioners of Queen Anne’s Bounty, or to the British 
Museum, or to any friendly or benefit society, or savings bank, 
or any institution, establishment, or society, for religious or other 
charitable purposes, or to the auxiliary or branch associations con- 
nected therewith, wholly maintained by voluntary contributions, 
or any bookselling or publishing business carried on by or under 
the direction of any society wholly or partially exempted from this 
Act, so far as such business is or shall be carried on by means of 
voluntary contributions only, or the capital or stock of such 
business ; and where any charity is maintained partly by voluntary 
subscriptions and partly by income arising from any endowment, 
the powers and provisions of the Act shall, with respect to such 

, extend and apply to the income from endowment only, to 
the exclusion of voluntary subscriptions, and the appi.vation 
thereof ; and no donation or bequest unto or in trust for any 
such charity as last aforesaid, of which no special application or 

i shall be directed or declared by the donor or 
tetator, and which may legally be applied by the governing or 
managing body of such charity as income in aid of the voluntary 
subseri shall be subject to the jurisdiction or control of the 


, or the powers or provisions of this Act ; and ne 
of any such donation or bequest as last aforesaid, or of any 


‘ 
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Trusts act (16 & 17 vicr. c. 187). 


subscription, which is now or shall or may from time to 
apart or appropriated and invested by the governing or 
body of the charity, for the purpose of being held and 
applied or expended for or to some defined and specific object or 
nose connected with such charity, in pursuance of any rule or 
reso made or adopted by the governing or managing body of 
such charity, or of any donation or bequest in aid of any fund so 
‘ or appropriated for any such object or purpose as afore- 
be subject to the jurisdiction or control of the said 
or the powers or provisions of this Act ; and nothing in this 
subject the funds or property of any missionary or other 
society, or the missionaries, teachers, or officers of such 
society, or of any branch thereof, which funds or property shall not 
be within the limits of England or Wales, to the jurisdiction of 
the said Board: Provided always, that the said exemption shall 
not extend to any cathedral, collegiate, chapter, or other schools, 
LXII. Exempted charities may petition Commissioners to have 
benefit of Act. 
LXIV. Disputes among members of exempted charities may be 
referred to arbitration of Commissioners, 
LXV. Legal estate of lands now vested in Municipal Corpora- 
tions on Charitable Trusts to be vested in Trustees, 5 & 6 W. 4, 
o, 76. 


LXVL In the construction of this Act, except where the Interpre- 
context or other provisions of the Act may require a different tation of 
construction, the expression ‘‘ Court of Chancery” shall mean and ™* 


include the Master of the Rolls and every Judge of the Court of 
in Enyland ; the expression “‘ Lord Chancellor” shall 

include the Lord Chancellor of Great Britain and the 

and Commissioners of the Great Seal of . Great 

the time being ; the expressions ‘‘ District Court of 

” and ‘‘ District Court” shall mean and include every 

Court of Bankruptcy established or to be established under 

Act of the fifth and sixth years of the reign of her present 
Majesty, chapter twenty-two, or under any other Act or Acts passed 
or to be passed for the alteration or amendment or the extension of 
the same Act, or for the establishment of any District Court or Courts 
Bankruptey in England or Wales, and every Commissioner or 
of every such District Court; the expression ‘‘ County 
Court” shall mean and include every County Court holden or 
established or to be holden or established under the Act of the 
ninth and tenth years of her Majesty, chapter ninety-five, or any 
Act or Acts passed or to be passed for the alteration or extension 
of the same Act, and every Judge of any such Court ; the ex- 
pression “charity” shall mean every endowed foundation and 
institution taking or to take effect in England or Wales, and 
Coming within the meaning, purvieu, or interpretation of the” 
statute of the forty-third year of Queen Elizabeth, chapter four, or 
aso which, or the administration of the revenues or property 
whereof, the Court of Chancery has or may exercise jurisdiction ; 


“trustee” of any charity shall mean and include 
or possessed of or entitled to 


missioners sitting as a Board under this Act ; and_f 3s 
“endowment” shall mean and include all lands ghd real est; 
whatsoever, of any tenure, and any charge thereon, or interdst 
therein, and all stocks, fands, monies, securities, investments, any 
personal estate whatsoever, which shall for the time being beloy) 
to or be held in trust for any charity, or for all or any of fhe 
objects or purposes thereof; and the expression “land” sh 
extend to and include manors, messuages, buildings, tenements, 
and heréditaments, corporeal and incorporeal, of every tenure and 
\ description, : 
hel LXVIL. This Act shall not extend to Scotland or Ireland, 
LXVIII. This Act may be cited as “The Charitable Trusts 
Short title, Act, 1853.” 


CHARITABLE TRUSTS AMENDMENT, 1855. 


18 & 19 Vicor. e 124, 


An Act to amend the Charitable Trusts Act, 1853. 
[14th August, 1855, ] 


Wuureas it is expedient to extend and amend the Charitable 
Trusts Act, 1863, as herein-after provided: Be it therefore 
enacted by the Queén’s most excéllent Majesty, by and with the 
advice and consent of the Lords spiritual and temporal, and 
Commons, in this present Parliament assembled, and by the 
authority of the same, as follows : @ 

L., ** The Charitable Trusts Act, 1853,” herein-after called “ the 

Act,” and this Act shall be construed together as one 


repealed. 
IL. Provision as to the salary of one of the Commissioners repealed. 
{II. Power to appoint additional Inspectors. 
IV. Every act of the Board may be sufficiently authenticated 
the seal.of the Conimissioners, and the signature of their 
or in his absence of the Chief Clerk. 
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by 
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rn ? 
All certificates, schemes, and other documents 
under the seal of the Board shall be, deemed and taken to 
ori copies thereof sliall be entered in the books 
and all such entries may be sufficiently certified by 


HE 
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ture of the Secretary, or in his absence of the Chief the Board, 
‘every order, certificate, scheme, and other dovument pur- how to be 


seting to be sealed with the seal of the Board shall be received *UNeh 


VIL Poiver to require Trustees and others to attend and be 


or orders for the preceding purposes, how to be made. 
not complying with requisitions, &c., to be deemed 
of a contempt of the Court of Chancery. 
to apportion parochial charities after division of parishes, Evidence as 
certificate of the Board, that according to their judg- % annual 
yearly income of any charity does not for the time {v7an %,, 
thirty pounds, shall be sufficient evidence of the pot exceed- 


under the foregoing provision. 
XIL Any Court or Judge having jurisdiction to order the The official 
transfer of stock in the public funds, or stock or shares of any trustees of 
public company, to the official trustees of charitable funds, shall charitable 


have power also to authorize such trustees to call for a transfer of rth 


*and to transfer.such stock or shares, and may also order the powered to 


to the same trustees of any principal monies of any °all for 
charity, under the samé circumstances in which the transfer of bee * 
stock to them may now be ordered. stock, So. 

XIII. Notices to be given of certain orders of the Board. 

XIV. Proceedings wpon the receipt of objections or suggestions. 

. The official trustee of charity lands constituted. 
‘XVI, Power to acting trustees to grant leases. 
"XVI. Appointments of official trustees of charitable funds regulated. 

XVILIL Such trustees to have perpetual succession, and may hold 
funds in that name. 

XIX. Finds to vest in the official trustees for the time being. 

KX. The official trustees to keep banking account. 

XXL Mode of drawing on the banking account. 

— KXIL Trustees may transfer stock to official trustees, 

XXII. As to disposal of principal monies paid to them. 

XXIV, AU dividends and interest due to the official trustees 
of charitable funds to be placed to their banking account. 

XXV. No transfer of any stock, shares, or securities shall be For the re- 
made to the official trustees of charitable funds, nor shall any gulation of 
money, other than the dividends or interest of any such stock, ‘®™sfers 
shares, or securities as aforesaid, be paid to their account, except pol . - 


in pursuance of an order of the Court of Chancery, or.of some Judge by the 


. thereof, or of a District Court of Bankruptcy or County Court, official 


or of the Board ; and no transfer of any such stock, shares, or ustees. 
securities shall be made by the official trustees, except under the 
order of such Court or Judge, or under the order of the Board 


eer 2 


3 and no transfer to or by the official trustees shall be per- 
malted: by. the and Company of the Bank of England or 
other company tothis proveion, 


in mortgage ' 
Extension of power of Board as to compromise of claims, 


XXXV. Incorporated charities and trustees for charities ma 
re-invest in land. ; , 

XXXVI. Order of Board for investments to be carried into effect, 
and cost to be raised, 

XXXVIL Board may direct official trustees to convey 


lands, &c. 
twithstanding disabling 
XXXIX. Board may approve schemes for letting charitable 
XL. Power to refer bills of costs in charity matters to 


XLL. Construction of sec. 27 of 16 & 17 Vict, o. 137. 

XLIL. Deeds, dc., relating to charities may be enrolled at the 
office, and copies to be evidence. 

et ee ae 55 and 59 of 16 & 17 Viet. 
C 2 ’ 

XLIV. Amendment of sec. 61 of 16 and 17 Vict. c. 137, 
and other provision made as to the annual returns of accounts by 
trustees of charities, 

XLV, Board may make orders as to delivery and publication of 

‘ bag agente ag 
Application of sec. 64 of 16 & 17 Vict. c. 137. 
pe ha XLVIL. Neither this Act nor the principal Act shall, until the 
first day of September one thousand eight hundred and fifty-six, 
extend or be in ay manner applied to charities or institutions the 
Caries funds or income of which are applicable exclusively for the benefit 


lags raft) BY the 19 & 20 Viet, o. 76, time furthet extended wo Ist September, 


abot ced ' ne Campioianen, or enlvntteated in such manner as ” 
praey ' or from time to time by any order under his hand 
3 
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of the Roman Catholic persuasion, and which are under 16 & 17. 

, and control of persons of that persuasion, nor Vict. c. 187, 
in this Act extend to any of the cases which by the * bea 

i section of the principal Act are excepted from the 


thereof. 
VILL In the construction of the principal Act and this Act As to the 
word ‘charity ” shall include every institution in England or rresity.” 


- "Woles endowed for charitable purposes, but shall not include any 


or either of — 
Win- 


Short title, 


them. ’ \ 
* L, This Act may be cited as “The Charitable Trusts Amend- chester, ' 


ment Act, 1855.” 


FRIENDLY ‘SOCIETIES. 


18 & 19 Vicr. co. 638. 


An Act to consolidate and amend ‘the Law relating to Friendly 
Societies, [23rd July, 1855. | 


V. All such subsisting societies, whose rules have heretofore Their ex- 
registered, or certified under the said Acts or any emptions, 
so long as they shall not hereafter effect an heal 
to any member thereof, or other person, of any SUM Yiloges 
two hundred pounds, or of any annuity exceeding under this 
per annum, enjoy all the exemptions and privileges Act. 
conferred on societies to be established under’ the 
of this Act, as fully as if they had been registered and 
ified under this Act as herein-after mentioned. 
TX. It shall be lawful for any number of persons to form and Societies, 
establish a Society, under the provisions of this “Act, for how and 
’ of raising by voluntary subscriptions of the members — 
thereof, with or without the aid of donations, a fund for any of hysed, 
following objects ; (that is to say,) : 


1. For insuring a sum of money to be paid on the birth of a For pay- 
member’s child, or on the death of a member, or for the ™ents on 
funeral expenses of the wife or child of a member : aso 

2. For the relief or maintenance of the members, their husbands, For relief 
wives, children, brothers, or sisters, nephews, or nieces, in in sickness, 
old age, sickness, or widowhood, or the endowment of © 
members or nominees of members at any age ; 

8. For any purpose which shall be authorized by one of her For other 


‘ 
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Majesty's Principal Secretaries of State, or in Scotland by Peas 7 is first duly satisfied, or adequate pro- 
+ the Lord Advocate, as a purpose to which the powers and y for satisfying such claims; and in case any 
facilities of this Act ought to be extended : mber of such society shall be dissatistied with such provision, 
, him or her to apply to the Judge of the 
aia: district within which the usual place of 
pounds per annum or a sum payable on ‘business .is situated for relief or other order; and 
other contingency, excceding two hundred 1 shall have the same powers to entertain such 
. . to make such order or direction in relation 
may think the justice of the case may require, as 
is enacted in regard to the settlement of disputes ; and 
the event of the dissolution or determination of any society, or 
or appropriation of the funds thereof, except in the 
ore provided, any trustee or other officer or person 
or abetting therein shall, on conviction thereof by two 
‘be committed to the common gaol or house of correction, 
members of any society hereto. there to be kept to hard labour for any term not exceeding three 
hereafter to be formed and ealendar months, as to such Justices shall seem meet. 
be specially called in that “RIV. It shall be lawful for any two or more societies established Societies 
jetermine the same by consent: Provided | under this or any of the Acts hereby repealed to unite and become with = 
established under this or any Act relating to in one society, with or without any dissolution or bys _ 
Societies shall be dissolved or determined without division of the funds of such societies or either of them; or & society may 
consent of five-sixths in value of the then society formed and established under this Act or any of the transfer its 
thereof, in the honorary members, if said repealed Acts may be allowed to transfer its engagements to prone ol 
ascertained in manner herein-after mentioned, nor uy other Friendly Society, if any other such society shall under- per olag 
t of all persons, if any, then receiviM®, or then to falfil the engagements of such society, upon such terms as 
ief, anntity, or other benefit from the shall be agreed upon by the major part of the trustees, and also of 
testified er their hands individually and ‘the committee of management of both societies, or the majority 
of every such person be first duly of the members of each of such societies at a general meeting 
ion made for satisfying such claim ; convened for the purpose. ‘ 
ing the votes of such five-sixths in XVIL Every Friendly Society established under this Act shall, Trustees, 
as aforesaid, every member shall be entitled " at some meeting of its members, and by a resolution of a majority how 
an additional vote for every five years that he of the members then present, nominate and appoint one or more appointed, 
a member, but no one member shall have more person or persons to be trustee or trustees for the said society, 
and the like in the case of any vacancy in the said office ; and a 
property shall be fairly and dis- ' @0py of the resolution so appointing such person or persons to the 
in the agreement for dissolution prior to such : ‘of trustee, and signed by such trustee or trustees and by the 
$ and the agreement for such dissolution, seoretary of the said society, shall be sent to the Registrar, to be 
id, accompanied with a statutory declaration him deposited with the rules of the said society in his custody : 
three members and the secretary, 7 always, that where no trustee shall have been appointed 
— that the provisions of this ; im any society established under any one of the Acts hereby 
ted 
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be forthwith transmitted to ; the treasurer thereof, or other person who has custody 


with the rules of the by the monies of such society, shall be taken to be a trustee within 
the meaning of this Act. 
“KEK. The trustee or trustees of any such society are hereby Actions, 

' wuthorized to bring or defend, or cause to be brought or defended, &c., by or 

‘any action, suit, or prosecution in any Court of law or equity, — 
to or concerning the property, right or claim to property of : 
the society for which he or they are such trustee or trustees as 
‘Mforesaid : and such trustee or trustees shall and may, in all cases 
soncerning the real or personal propexty of such society, sue and 


i 


fi F 
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If any person already appointed or employed or here- Property 
‘be appointed or employed to or in any office in any how re- 
society established under this Act or under any of the anenee, 


for the 
. 
or olal 
or diligence respectivgly, 
by the treasurer or by the trustee or any two of the trustees 
society, or any person appointed at some meeting of the 
to make such demand, deliver and pay over all such 
and securities, belonging to such society 
treasurer or trustees shall appoint, and 
, assets, or effects, heritable or move- 
ittee of management, or to the of such officer, all sums of money due which such officer shall 
at a meeting of the society, a just and received, before any other of his debts are paid, and before any 
of all monies received and paid by him since he last upon him shall be satisfied, and before the money 
then remaining in to be levied by such process as aforesaid, or which may be 
bonds or securities of such society, which or recoverable under such diligence, is paid over to the 
or committee of management such process or using such diligence ; and all such 
some fit and proper person or persons goods, chattels, property, estates, and effects shall 
; such treasurer, if thereunto re- the payment, discharge, and satisfaction of such claims. 
said account being audited, shall forthwith hand After the rules of a friendly society shall have been 80 Rules may 
or trustees the balance which on such the Registrar as aforesaid, it shall be lawful for such be altered, 
due from him, and shall also, if required, resolution at a meeting specially called for that pc a 
or trustees all securities and effects, alter, d, or rescind the same or any of them, or pe , 
+ and it shall be lawful for any friendly society rules made. 
established under any of the Acts hereby repealed to 
or rescind the rules by which their society is 
, or managed, or to make new rules : Provided 
copies of the proposed alterations or amendments, 
rules, signed by three members of such society, 
other officer, shall be transmitted to the said 
which shall be attached a declaration by the 
the officers of such society, that in making 
rules of .such society respecting the making, 
and rescinding rules, or the directions of the 
: such society was established, have been duly 
+ tomplied with ; and if the said Registrar shall find that such 
- tilterations, amendments, or new rules are in conformity with law, 
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ithin seven days after 
or trustees of the 


BEE 


yt 
cite 


E 
L 
sz 


LEE 
iy 


il 
j 


a fF 


On death of XXXI, When, on the déath of any member of a society esta- - 


Ee 7 ee 


il the same shall be 20 certified as aforceaid 
alterations, and amendments shall have no force ér 


XXX. All rules and tables of any society established under this 

id repealed Acts, and all alterations and 

thereof or extracts therefrom, 

relating to a Friendly Society, 

signed by the Registrar, shall, in the absence 

of any evidence to the contrary, be received in all Courts of law 
and equity, and elsewhere, without proof of the signature thereto, 


a blished under this Act or’any of the said repealed Acts, a sum of 
504 may Money not exoceding fifty pounds shall become payable, the same 


ai 


paid by the trustees of such society to the person directed 

rules thereof, or nominated by the deceased, in writing 

with the secretary (such person being the husband, wife, 

mother, child, brother of sister, nephew or nivcé of such 
member) ; and in case there shall be no such direction or nomi- 
or the person so nominated shall have died before the 
meimber, or in case the member shall have revoked such 

then such sum shall be paid to the person who shall 

to the said trustees to be entitled under the Statute of 

to receive the same, without taking out letters of 
ion in England or Ireland, and without confirmation in 
: Provided, that wherever tlfe trustee or trustees of any 
society, the decease of any member thereof, shall have 
divided any such sum of money to or amongst any 
person or persons who shall at the time of such payment appear to 
such trustee or trustees to be entitled to the effects of any 
deceased member who has died intestate, without having appointed 
any nominee as aforesaid, the payment of any such sum shall be 
valid and effectual. with respect to any demand from any other 


XL. Every dispute between any member or members of any 
society established under. this Act or any of the Acts hereby 
repealed, or any claiming through or under a member, or 
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», some act, not being for the pa 
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rules of such society, and the trustee, treasurer, oF gcc 
orthe committee thereof, shall be decided in manner to the: 
‘the rules of such society, and the decision so made Bules. 
ing and conclusive on all parties without appeal: — 
ed that where the rules of any society established under any . 
: hereby repealed shall have directed disputes» to be 
od to Justices, such disputes shall, from and after the first day 
one thousand eight hundred and fifty-five, be referred 


= 


a a 
$9 and decided by the County Court as herein-after mentioned. 


’ all friendly societies established under this Act or any In what 
Acta, all applications for the removal of any °#8 by 


y other relief, order, or direction, or for the — 


for an 
tt of disputes that may arise or,may have arisen in any 
rules 


the of which, do not prescribe any other mode of 
such disputes, or to enforce the decision of any arbitrators, 
to hear or determine any dispute, if. no asbftrator shall have 
_ appointed or if no decision shall be made by the said 
within forty days after application has been made by 
or person claiming through or under a member or 
r the rules of the society, shall be made’ to the County Court 
‘the district within which the usual or principal place of business 
society shall be situate; and such Court shall, upon the 
application of any person interested. in the matter, entertain such 
| and give such relief, and make such orders and di-'* 
rections in relation to the matter of such application, as herein-after 
or as may now be given or made by the Court of 
Chancery in respect either of its ordinary or its special or statutory 
ion ; and tho decision of such County Court upon and in 
relation to such application as aforesaid shall not be subject to any 
appeal; Provided always, that in Scotland the sheriff within his 
county, and in Ireland the ‘assistant barrister within his district, 
shall have the same jurisdiction as is hereby given to the Judge 
of a County Pourt. : 
* XLII. In ball cases where the order of such County Court shall org 
be for the payment of money, the same may be enforced in the Gourt, how 
same manner as the ordinary judgments of such Court are enforced ; enforced. 
but where the order of the yaid Court shall be for the doing of 
ent of money, it shall be lawful 
” for the Judge of such County in his said order to order the 
party to do stich act, or that in default of his doing it he shall pay 
* certain sum of money ; and in case he refuse or neglect to do the 
act required, upon, demand in that behalf, the sum of money or 
penalty in the said order may then be recovered in the same manner 
as a ju for debt or damages in such Court ; and it shall not 
be to remove the same by certiorari or other writ or process 


‘ es Record. 


Tn the case of any friendly society established for any In the case 
of the purposes mentioned in section IX. of this Act, or for any c= 


purpose which is not illegal, having written or printed rules, whose rules are 
‘Tales have not been certified by the Registrar, provided a copy of not cer- 
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their funds in 
arise 
to the exemptions and privileges by this Act conferred in 
of such annual payments amounting in the aggregate to 
thirty pounds ; and it is expedient. to remove such 
to give protection to such associations or societies, and 
thereof; Be it therefore enacted, that notwithstanding 
anything in this Act contained to the contrary, all such associations 
societies as were founded and subsisting under the provisions of 
Acts previously to the fifteenth day of August one thou- 
hundred and fifty, shall enjoy the exemptions and pri- 
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more than 
doubts, and 
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of this 
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or societies may become en- 

the aggregate the sum of thirty pounds. 
of this Act shall apply to all 
constituted under the Industrial and Provident Societies 
2, in game manner as the laws in force relating to 
societies at the date of the of the said Industrial 
Provident Act, 1852, are by the said last-mentioned 
directed to apply to societies constituted thereunder ; and the 
herein-before contained of the amount of annuities and 
on the death of any person, or on any other contin- 
the case of societies established under this Act, shall 
ustrial and 


ral 


Societies Act, 1852, 
.'The word “society” shall extend to and include every 
branch of a society, by whatever name it may be designated. 


AND PROVIDENT SOCIETIES, 1852. 


‘kes 


) JSTRIAL AND PROVIDENT SOCIETIES, 
: 1852. 


15 & 16 Vier. c. $1. 


ee 


sk te legalice the Formation of Industrial and Provident 
~ rslaton, [30th June, 1852, ] 


“ 


JEL The interest of any member in any such society shall not Interest of 


of the sdciety. 
y of the parties to any arbitration which shall take Awards of 
‘ this Act for the settlement of a dispute shall refuse or arbitrators 
to comply with or conform to the decision of the may be en- 
or the major part of them, then, in case the sum or gg 
value in dispute shall not exceed the: limit fixed by law for the Qourts 
time being for any debt or damages claimable in the County Court where sum, 
or in the Court of the Assistant Barrister in Ireland *¢. in dis- 
(as the case may be), ishall be lawful for the Judge Put 
Oomty Court or the Assistant Barrister respectively (as the jurisdic- 
ase may be), within whose jurisdiction the society shall be esta- tion. 
or shall carry on business for the time. being, upon proof See 17 & 
him to his satisfaction of an award having been 18 Vict. ¢, 
the arbitrators according to the rules of the society, » 
award to be entered as a judgment in his Court, and * 79“ 
award shall thereupon take effect and be enforceable in the 
manner, to all intents and purposes, as a judgment of such 
Court in a cause between the same persons as shall be parties to 
‘the said reference, except that the same shall be final and without wy... ig 
; but in case the sum or value in dispute shall exceed the exceeds 
fixed by law for the time being for any debt or damages claim- such juris- 
able inthe County Court or the Court of the Assistant Barrister ‘iction, 
, then the same may, on the application of either be a 
party, be made a rule of any of her Majesty’s Superior Courts at to Superior 
or at Dublin (as the case may be). Courts. 


' 


so far as the Registrar of cept as 
varied by 
this Act, 
provision is not applicable to such society ; and oat oo 
ale 


7s 


shall apply only to County Courts established or holden under the 
provisions of an Act passed in the tenth year of the reign of her 
bio present Majesty, intituled An Act for the more easy recovery 
¢. 95. small debts and demands in England, and the Acts amending the 
same. 
Short title, © XIV. This Act may be cited as the ‘ Industrial and Provident 
Societien Act, 1852.” 


LITERARY AND SCIENTIFIC INSTITUTIONS, 


17 & 18 Vror. o. 112. 


An Act to afford greater Pacilities for the Establishment of Insti- 
tutions for the Promotion of Literature and Science and the Fine 
Arte, and té provide for their better , 

[11th August, 1854] 

Institution XXIV, In any institution the governing body, if not otherwise 

—" legally empowered todo so, may, at any meeting specially convened 

regulations, make any byelaw for the better 


the govemming body theceof shall deem expedient: 
Provided always, that no pecuniary penalty imposed by any byelaw 
for the breach thereof shall be recoverable unless the byelaw shall 
confirmed ly the votes of three-fifths of the member 


determine that it shall be dissolved, and 
thereupon it shall be dissolved forthwith, or at the time then 
shall be taken for the disposal 


the governing body shall find 
expedient; provided’ that, in the event of any dispute arising 
among the said governing body or the members of the institution, 
of its affaira shall be referred to the Judge of the 


iff 
i 
: 


i any institution there shall Upon a 
satisfaction of all its debts and liabilities, any ‘issla- 
yperty whatsoever, the same shall not be paid to or distributed "2° 

ng the members of 


said institution or any of them, but receive 
to be determined by the profit. 
at the time of the dissolution, or in default thereof by 
of the County Court aforesaid: Provided, however, that Proviso for 
shall not apply to any institution which shall have been Joint-Stock 
or established by the contributions of shareholders in the 
nature of a Joint-Stock Company. 
RXXL For the purposes of this Act, a member of an institution Who is a 
shall bea person who, having been admitted therein according to member. 
the rules and regulations thereof, shall have paid a subscription, 


op shall have signed the roll or list of members thereof ; but in all 


Ee enter, no person shall be entitled to vote or 
eounted as a member whose current subscription shall be in 
arrear at the time. 

XXXII The Act shall apply to every institution for the time To what 

established for the promotion of science, literature, the fine institutions 

arts, for adult instruction, the diffusion of useful knowledge, the {p's 1, 
foundation or maintenance of libraries or reading-rooms for general ‘ 
tse among the members or open to the public, of public museums 
and galleries of paintings and other works of art, collections of 
natural history, mechanical and philosophical inventions, instru- 
ments, or designs: Provided, that the Royal Institution, and the 
London Institution for the Advancement of Literature and the 
Diffusion of Useful Knowledge, shall be exempt from the operation 
of this Act. 

‘KXXV. In all deeds, documenta, proceedings, suits, and pro- Short title 
feoutions this Act may be cited and described by the name of ° the Act. 
“The Literary and Scientific Institutions Act, 1864.” 


» 


ABSCONDING DEBTORS’ ARREST ACT, 185). 


: 14 & 15 Vict. oc. 52. 
An Act to facilitate the more speedy Arrest of Absconding Debtors. 
= [1st August, 1851. ] 


> ‘Wemenas the laws now in force forthe arrest of debtors ab- 
‘seonding from are insufficient and inadequate for that 


" Parpose, by reason of the delay which is occasioned in obtaining 


32 
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and after the passing of this Act it shall be lawful 
Commissioner of the Court of Bankruptcy acting for any 


z 
& 


i 


behalf of any creditor, 

i one of her Majesty's 

Law, of the creditor applying, or of 

person, or by solemn affirmation in cases in which 
is allowed by law, to the satisfaction of such 
or-Judge, that a debt of twenty pounds or upwards 
itor, and is then payable from the person or 
whom such application shall be made, and that 
cause for believing that such debtor or debtors, 
they be forthwith apprehended, is or are about to 
with intent to avoid or delay the said creditor, or 
tent to remain. out of the jurisdiction of the Courts of Law 

so long that thereby the said creditor will or may be 

i of the said debt, to grant a warrant, such 

in the form and indorsed in the manner specified in 

schedule A. to this Act annexed, or to the like effect, to the 

of the said Court of Bankruptcy, or to the High Bailiff 

said County Court, whereby the said Messenger or High 

Bailiff shall have authority, at any time within seven days after 
the date of the said warrant, including the day of such date, to 
arrest the person or persons named in such warrant, and him or 
them safely keep until he or they shall have given bail to such 
Messenger or High Bailiff, or made deposit with him, according to 
the practice observed in the Superior Courts of Law, or until he 
shall have paid the debt and costs indorsed on the said warrant, or 
be otherwise discharged from arrest under such warrant by due 
course of law, and that such warrant shall bear date the day of the 
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DEBTORS’ ARREST act (14 & 15 vicT. oc. 52). 


such capias all mandates and warrants shall issue 

to the practice now in use, notwithstanding that the 
shall have been arrested by virtue of any warrant or 

ts granted by such Commissioner or Judge, and such debtor 
shall, if in custody, be served with such writ of capias, 
from the date of such warrant, including the 


writ of capias, all proceedings shall be had upon such writ of 


as if the same had been issued prior to the issuing of such 
‘nt. and the arrest made on such writ of capias, and accord- 
the practice now observed in the said Superior Courts of 


pe IL The affidavit or affirmation required by this Act may be Before 


gworn or made before such Commissioner or Judge, or before any whom affi- 
pemon having authority to administer oaths in any of the Courts ea to 
of Law aforesaid. sworn. 
TEL The warrant or warrants which shall’ be issued by virtue Warrants 
of this Act shall be auxiliary only to the processes now in use, and to be auxil- 
dial be wholly void and of none effect whatsoever as a protection — 
the person on whose behalf such warrant shall have issued, capias. 
guch writ of capias shall be’ issued and served in manner 


person to whom the warrant hereby authorised to be Time and 
be directed shall; immediately on the same being a 
indorse a certificate thereupon of the time and place debtor to 

ere the debtor was arrested; and the production of such be indorsed 
warrant and certificate to the sheriff of the county where such upon war- 
warrants shall have issued, or to the keeper of the gaol of such = = 
county, shall be a sufficient authority to such sheriff or keeper to pak 
detain such debtor or debtors until he or. they shall be discharged sheriffs to 
by due course of law. receive and 

¥. It shall be lawful for any person arrested upon any such = such 
warrant forthwith before the issuing of the said writ of capias to 
pay the debt and costs which shall be indorsed on such warrant to . 
the said Messenger or High Bailiff as aforesaid, or to enter into & titled to 
bail bond to.such Messenger or High Bailiff, with two sufficient discharge 
sureties, for the amount which shall be indorsed on such warrant, in certain 
conditioned to put in spegial bail as required by the said warrant, “*°* 
or to make deposit of the sum indorsed on such warrant, together 
with ten pounds for costs, and thereupon he shall be entitled to» 
be discharged from custody, and such Messenger or High Bailiff is 
hereby authorised to discharge such person accordingly. 

VL. As soon as the person so arrested as aforesaid has been Effect of 
taken into custody, or detained, under the writ of capias herein- writs of 
before mentioned, the force and effect of the said warrant so “pis % 


ena previous 


btor. 


Persons ar- 
ted en- 


granted as aforesaid shall immediately cease and determine, iL 


the said sheriff shall hold the said person under or by virtue of the ings, 
onal gary manner as if the said person had been 
first arrested under and by virtue of the same, or in case the 


* 


-_ Indorse- 
ment on 
warrant. 
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indorsed with the amount of debt 
plaintiff in such manner as writs of capias 

and on payment of the amount 

be stayed, and the person so 

and he shall be at liberty 

the costs so indorsed as if he had been arrested 


an 


wful for any person for whose arrest a 
granted to make application, either before 
ve been made by virtue of the said warrant, 
& writ of capias shall have been issued as aforesaid, to 
of Bankrupt, or County Court Judge as afore- 
any Judge of the said Superior Courts, or to the Court 
in affidavit of debt or warrant for the arrest, for 
or calling upon the creditor who shall have obtained 
show cause why the warrant should not be set 
if such application shall be made before arrest, 
should not be discharged out of custody, if the 
be made after arrest, and that it shall be lawful 
or Judge or Court to make absolute or 
or rule, and direct the costs of the appli- 
by either party, or to make such other order 
Commissioner, Judge, or Court shall seem fit ; 
such order made by a Judge may be discharged 
on application made thereto by either party 
order. 
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¢ the provisions of this Act. 


mentioned in schedule B. to this Act annexed Fees to be 
parties in the said schedule named, and that taken in 
or taken in respect of the warrant to "spect 0 

that the costa of the writs of po issued. 
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Hi 
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receivable by any officer of either Court 

put up in some conspicuous place in the County 

Bankru Court respectively. 
Sian tis has tn other Ao ef Parliament, or in any Short title 
document, or proceeding, it shall be sufficient to use of Act 

‘« The Absconding Debtors’ Arrest Act, 1861.” 


‘SUMMARY PROCEDURE ON BILLS oF 
EXCHANGE. 


18 & 19 Vior. o. 67. 


An Act to facilitate the Remedies on Bills of 
sory Notes by the Prevention 
Actions thereon. 


Le 


! 


personal service of such writ within 

the Court, or an order for leave to proceed, as 
the Common Law Procedure Act, 1852, and a copy 
Seeeeanate thereon, in case the 

ve vo appear and have appeared 
according to the thereof, at once to sign fina 
in schedule B. to this Act annexed 

Proceeding in shall lie) for any sum 
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fi 
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on the writ, or upon affidavits 
disclose a legal or »quitable defence, 
it incumbent on the holder to prove 


BILLS OF EXCHANGE, 1855 (18 & 19 vior. c. 67). 265 


or such other facts as the Judge may deem sufficient . 
pport the application, and on such terms as to security or Judge may, 
rwise as to the Judge may seem fit. under 

“TIL After judgment, the Court or a Judge may, under special "Peis! 
set aside the judgment, and, if necessary, stay or 
execution, and may give leave to appear to ha wth, endl ected 
the action, if it shall appear to be reasonable to the judgment, 
Cet Fige oo 2 anon sock or ano tho Onur Suge Seer me 


soem jus P ‘ P to be de- 
IV. In any proceedings under this Act it shall be competent to posited” 
the | or a Judge to order the bill or note sought to be pro- with officer 


_¥. The holder of every dishonoured bill of exchange or promis- homely for 
sory note shall have the same remedies for the recovery of the very of 
Dp incurred in noting the same for non-acceptance or non- expenses of 
or otherwise, by reason of such dishonour, as he has ting non- 
this Act for the recovery of the amount of such bill or note, ¢¢ 
The holder of any bill of exchange or promissory note may,, honoured 
he think fit, issue one writ of summons, according to this Act, bill. 
against all or any number of the parties to such bill or note, and Holder of 
such writ of summons shall be the commencement of an action or Dill of 
sotions against the parties therein named respectively, and all sub- bosey ol 
sequent proceedings aguinst such respective parties shall be in like one sum- 
manner, 0 far as may be, as if separate writs of summons had mons 
boon issued. agninet all 
VEL. The provisions of the Common Law Procedure Act, 1852, y,'" 
aad the Common Law Procedure Act, 1854, and all rules made to the bill, 
under or by virtue of either of the said Acts, shall, so far as the Common 
fame are or may be made applicable, extend and apply to all pro- Law Pro- 
coodings to be had or taken under this Act. cedure Acts 
VILL. The provisions of this Act shall apply, as tiear as may be, ——— 
to the Court of Common Pleas at Lancaster and the Court of Pleas ratol with 


_ Durham, and the Judges of such Courts, being Judges of one this Act. 


of the Superior Courts of Common Law at Westminster, shall have Act to 
power to frame all rules and process necessary thereto. apply to 
EX. Tt shall be lawful for her Majesty from time to time, by an Courts of 
order in council, to direct that all or any part of the provisions of pe" 
this Act shall apply to all or any Court or Courts of record in Bng- Lancaster 
land and Wales, and within one month after such order shall have and 
‘made and published in the London (Gazette such provisions D&tham. 
‘tend and apply in manner directed by such order, and any Her 
onder may be, in like manner, from time to time altered and MA 


_‘samulled ; and in and by any such order her Majesty may direct Act to 


powers or duties incident to the provisions applied ’apply to 
and may be exercised with respect to matters + one 
1 or Courts, and may make any orders or regulations oat 
i be deemed requisite for carrying into operation in such and Wales. 
Courts the provisions so applied. See Order 
in Council. 
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XK. Nothing in this Act shall extend to Ireland or Scotland, 


Ah instrument, document, or pro. 
be sufficient to the expression “The Summary 
‘ sgt a 


SCHEDULE B. 
In the Queen’s Bench. 
On the 


ne af in the year of our Lord, 18 : 
it 
Enoianp (to wit). iS imoe [or by 


Oxpsr 1 Counou, published in the London Gasotte of Friday, 
February 1, 1856. 
At the Court at Buckingham Palace, the 30th day of 
January, 1856. 
Present, 
? The Qusxn’s most Excellent Majesty in Council. 


Wuersas by “The Summary Procedure on Bills of Exchange Act, 
1855,” it is enacted that it shall be lawful for her Majesty, from 
time to time, by an order in council, to direct that all or any part 
of the provisions of the said Act shall apply to all or any Court or 
Courts of record in Bngland and Wales, and that within one month 
after such order shall have been made and published in the London 
Gaxette such provisions shall extend and apply in manner directed 
order, and that any such order may be, in like manner, 
to time altered and annulled ; and that in and by such 

may direct by whom any powers or duties inci- 
applied under the said Act shall and may 

with respect to matters in such Cotrt or Courts, and 
any orders or regulations which may be deemed requisite 
carrying into operation in such Court or Courts the provisions 
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an Act passed in the session holden 
tenth years of her present Majesty, chapter 


ordered, that all the provisions 
Procedure on Bills of Exchange Act, 1855,” 


Wa. L. Barnursr, * 


ACKNOWLEDGMENT OF DEEDS BY MARRIED 
WOMEN. 


3&4 Wm, 4, o. 74. 


Ap Act for the Abolition. of Fines and Recoveries, and for the 
Substitution of more simple Modes of Assurance. 
[28th August, 1833. 
EXXIX. And be it further enacted, That every deed to be api deed 
executed by a married woman for any of the purposes of this Act, pe 
such as may be executed by her in the character of protector woman, not 
Poy sole purpose of giving her consent to the disposition of a executed 
tenant in tail, shall, upon her executing the same, or afterwards, by her be 


} and acknowledged by her as her act and deed before P'\* 
dge of one of the Superior Courts at Westminster, or & acknow- 


er in Chancery, or before two of the perpetual Commissioners, ledged by 
Commissioners, to be respectively appointed as ig sg 
And be it furthor enacted, That such Judge, Master 
, or Commissioners as aforesaid, before he or they shall & 


as relates to the execution thereof by such 


: LXXXV, Certificate, with Affidavit verifying the 
Sa lodged by the Attorney employed with some officer of the Court 
Common Pleas, who shall cause the same to be filed of Record in the 


COMMON LAW PROCEDURE, 1854. 


17 & 18 Vicor. o. 125. 


Judge, upon th¢ appli- 
dispute consists wholly 
mere account which cannot conveniently 
’ it shall be lawful for such Court or 

» if they or he think fit, to decide 


upon 
shall think reagonable ; and thé 
or Judge, or the award or certi- 
enforceable by the same process as 
matter 


the arbitrator upon any compulsory 
upon any reference by consent of 


- _ (4) See the Form, ante, p. 569. 
Affidavits, ante, pp. 570, 571. 


to an, which may from time to time 4 
be 
the Court of Common Pleas, shall be to the following 


"shall, except otherwiso directed hereby or by the subminsion or do- igs beta 


be final between the parties. 


PROCEDURE, 1854 (17 & 18 vicr. c. 125), 


the submission is or may be made a rule or order of 
p Superior Courts of Law or Equity at Westminster, if he 
fit, and if it is not provided to the contrary, to state 
as to i 


z 


or to an officer of the Court, or, in country 
any County Court, upon such terms as to costs, and {40 left 
such Judge shall think reasonable ; and the award or gision, 


pose of any other matters in question, not referred, in like manner 
as if no reference had been made. 
VIL The proceedings upon any such arbitration as aforesaid Proceed- 


@ument authorising the reference, be conducted in like manner, and */ PU¥°r 
to the same rules and enactments, as to the power of the ar- arbitrator. 

bitrator and of the Court, the attendance of witnesses, the pro- 

duction of documents, enforcing or setting aside the award, and 

otherwise, as upon a reference made by consent under a rule of 

Court or Judge’s order. 

VIEL In any case where reference shall be made to arbitration Power to 
#8 aforesaid, the Court or a Judge shall have power at any time, nd back 
and from time to time, to remit the matters referred, or any or —— 
¢ither of them, to the re-consideration and re-determination of the 
said arbitrator,-upon such terms, as to costs and otherwise, as to om 
the said Court or Judge may seem proper. 

TX. All applications to set aside any award made on a com- Applica- “if 

reference under this Act shall and may be made within the Her ‘set a 
seven days of the term next following the publication of the **'*;° 
Sward to the parties, whether made in vacation or term ; and if 
no such application is made, or if no rule is granted thereon, or if 
auy rule granted thereon is afterwards discharged, such award shall 


X Any award made on a compulsory reference under this Act Enforcing 
may, by authority of a Judge, on such terms as to him may seem ° awards 
be enforced at any time after seven’ days from the time valied for 

of notwithstanding that the time for moving to set it setting §, * 


has not elapsed. them aside, 
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guilty,” and other pleas, with leave of the Court, 


852 ;” and if upon the trial of such action 
find the amends so tendered sufficient they shall 
for the defendant, and in such case, or in case the 
be nonsuited or discontinue his action, or in case 
given for such defendant on demurrer, then such 
shall be entitled to the like costs as he would have 
heen ent to if he had pleaded the general issue only ; but if 
upon issue joined the jury find that no amends were 
end the same were insufficient, or shall find against 
such plea or pleas, then they shall give a verdict 
and damages as they shall think proper, 
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273 
such tender in bar of the action, together with Legal Pro- 
must be obtained pursuant to the ‘‘Common 


In case any such officer or other person as aforesaid Officer 
or shall not have tendered suffi- omitting 
before the action brought, it shall be lawful for him, pal lem 
ich such action shall be brought, at pay money 


whi 
f the said action, to pay into Court a into Court, 


er 


y 


Customs, for anything done in the execution of or by reason of his of amends, and such proceedings shall be 
>... office, until one month next after notice in writing shall have been _ lhe and in relation te re, apa 
notice of delivered to him or left at his usual place of abode by the attorney are prescribed by the seventieth, seventy-first, 
os ny pedir pete phen abe wea dare and séventy-third sections of an Act of the fif- 
cause of action, name abode P ’ teenth sixteen’ of the reign of her jest een 
oe the name and place of abode or business of such attorney or agent, ye dboengamall geal viii: ut 
and the attorney or agent mentioned in such notice shall be en OCOXVIL Every such action against any officer of customs or Actions 
P wy titled to a fee of ton shillings for preparing and serving such other such person as aforesaid shall be commenced within two *gainst 
- notice ; and if any action or suit shall be commenced against any fnonths after the cause of action shall have arisen; and if such uA 
r such officer or other person, and no such notice shall have been action be brought in respect of any seizure made by such officer or within two 
s given, such officer or other person may call upon the plaintiff to other person, such cause of action shall not be deemed to have months 
: establish, to the satisfaction of the Court, on affidavits on both arisen until the day after the trial of the information with respect *fter cause 
sides, that such action or suit is brought for some act, matter, or #0 such seizure, and the venue in such action shall be laid in the “"* 
"4 thing not in the execution of or by reason of his office, and or place wheré the cause thereof is alleged to have occurred ; | 
if the shall fail 80 to satisfy the Court, such action or suit the defendant may plead the general issue, and give the 
shall : Provided always, that if the plaintiff shall so matter in evidence on the trial thereof ; and if the plaintiff 
satiafy the Court, he shall not be allowed on the trial of such be.nonsuited or discontinue, or if upon a verdict or demur- 
? Sr ee Sere At fag caaee of enllan ofbe thon ouch ws rer shall be given against him, the defendant shall be 
a have been disclosed in his said affidavit. | to costs, and have such remedy for recovering the same as 
. | ance OOCXIV, Upon the trial of any action brought in pursuance of any other defendant now has in other cases where costs are legally 
4 poo such notice the plaintiff shall not be entitled to a verdict without ove! 
4 pe ong proving on the trial that such notice had been duly served, and in Any party complaining of any illegal seizure of Actions for 
i Se a ne acien dal meds boat, vessel, or goods may, after service of the notice in illegal 
-* with costs; nor shall any such plaintiff be at liberty to | to the effect, and within the time herein-before provided in 
1 produce any evidence of any cause of action except such as has the of any action or actions in the Superior tried in 
been distinctly stated in such notice. of Common Law, and in case no such amends as herein- County 
Officer may OOOXV. It shall be lawful for any officer or other person to Es re have been tendered, proceed against the Court. 
tender § whom such notice shall be ven, at any time within one month " , such seizure shall have been made by plaint in the 


th notice as aforesaid, to tender amends to the pe, England, or by civil bill in the Assistant Bar- 
i  . Miter by summons in the Sheriff’s Courts in 
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MERCHANT SHIPPING CONSOLIDATION, 1854. 


17 & 18 Vier. o. 104. 


[TOth. August 1854] 
169. The wife, or the father or mother, or the grandfather or 
or any child or ore any \ or 
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for and recover the sums allotted by the note when under cer- 


jthe same are made payable, with costs, from the owner or tain oon- 
agent who has authorised the drawing of the note, either in 
e County Court or in the summary manner in which seamen are 
his Act enabled to sue for and recover wages not exceeding 
3 and im any such proceeding it shall be sufficient for 
that he or she is the person mentioned in 
the note was given by the owner or by the 
other authorised agent ; and the seaman shall be 
his wages, unless the con’ i 
satisfaction of the Court, 
in the crew caused 
master, as by this Act is required, or by a 
some entry in the official log book to the 
the ship, or by a credible letter from the 
to the same effect, or by such other evidence, 
description, as the Court in its absolute discretion 
sufficient to show satisfactorily that the seaman has 
Gated to be entitled to the wages out of which the allotment is to 
+ Provided that the wife of any seaman who deserts her 


627. Whenever any injury has, in any part of the world, Power of 
been caused to any property belonging to her Majesty or to any Judge of 
"y subjects by any foreign ship, if at any time Fo ‘y 
i in any port or river of the United or Ad. 
miles of the coast thereof, it shall be miralty to 


person 
by the 
mariners of such ship, to issue an order directed to any officer of 
customs or other officer named by such Judge, requiring him to 


detain such ship until such time as the owner, master, or con- 
has mad 


ee 87 be wrested thereon ; and any officer of customs 
or other officer to whom such order is directed shall detain such 


cord 
629. In any action, suit, or other proceeding in relation to Who to be 
| the person so giving security as aforesaid shall be defendant 
ie defendant or defender, and shall be stated to be the owner % suit in 
'thiat lhas occasioned such damage ; and the production “™" “™*** 
“ of the Judge made in relation to such secutity shall 
t2 


Coa 


_ MERCANTILE MARINE AMENDMENT, 1851. 


be conclusive evidence ti Rllie de wh Ghent « 
defender to such action, uit, oF other proowading. 


14 & 15 Vier. c. 96. 


be loves to amend the Mercantile Marine Act, 1850. 
(7th August 1851,] 


XVII. The sixty-first section of the Mercantile Marine Act, 
1850, shall be repealed ; and in lieu thereof, be it enacted, That 


sails UE Ue ceeaiedid tet oe ee by the 
discounting the same ; and if the seaman sails in the ship 
port of departure mentioned in the note, and is then duly 
wages, or is previously with the consent of 
; not otherwise, the person discounting the note 
days after the final departure. of the ship from the said 
of departure mentioned in the note, sue for and recover the 
it promised by the note, with costs, either from the owner 


5 
fit 


ik 


Wise aaah aadi-aties ooh euleetie teeta eine. and in 
any such proceeding it shall be sufficient for such person to prove 
that the note was given by the owner or master or some other 
authorised agent, and that the same was discounted to and re- 
ceipted by the seaman, and the seaman shall be presumed to have 
sailed in the ship from such port as aforesaid, and to be duly 

his wages, unless the contrary is provéd, either by the 
production of his register ticket, or by the official statement of the 
change in, the crew caused by his absence, made and signed by the 
master, as by the Mercantile Marine Act, 1850, required, or in 
some other manner. 


JOINT STOCK COMPANIES. 


19 & 20 Vic: c. 47. 
An Act for the Incorporation and Regulation of Joint Stock Com- 
ssociations, 


panies and other A [14th July 1856. | 
OL The District Commissioners of the Court of Bankruptcy 


and the Judges of the County Courts in England who sit at places , 


, 


2 
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twenty miles from the General Post Office, and the Com- sioners for” 
of Bankrupt and the Assistant Barristers and Recorders "eeiving 
; and the Sheriffs of counties in Scotland, shall be Com- °Y4"* 

rs for the, purpose of taking evidence under the Third Part 
is Act in cases where any company is wound up by the Courts 

: in England or Ireland, or by the Court of Session in 
; and it shall be lawful for such Court to refer the whole 

of the examination of any witnesses under the Third 
such Commissioner, although such Com- 

jurisdiction of the Court by which the 

nding up the Company was made ; and every 


nd examining witnesses, and requiring the production or delivery 
“documents, and certifying or punishing defaults by witnesses, 


- which he might lawfully exercise as a District Commissioner of the 
~ Court of Bankruptcy, Judge of a County Court, Commissioner of 
Assistant 


t Barrister, or Recorder, or as a Sheriff of a 
a have in the matter so referred to him all the same powers 
of summoning and examining witnesses, and requiring the produc- 


~- or delivery of documents, and punishing defaults by witnesses, 


id allowing costs and charges and expenses to witnesses, as the 
which made the order for winding-up the company has ; 
the examination so taken shall be returned or reported to 
ps4 last-mentioned Court in such manner as it directs. 


SUCCESSION DUTY, 1853. 


16 & 17_Vicr. c. 51, 


An Act for granting to Her Majesty Duties on Succession to Pro- 
perty, and for altering certain Provisions of the Acts charging 
Duties on Legacies and Shares of Personal Estates. 

[4th August 1853. ] 


L, It shall be lawful for any accountable party dissatisfied with Power for 
the assessment of the Commissioners, upon giving, within twenty- account- 
one days after the date of such assessment, notice in writing to the ble party 
Commissioners of his intention to appeal against such assessment, to appeal 
anda statement of the grounds of.such appeal, such statement to 
be furnished within the further period of thirty days, to appeal by 
Petition accordingly to her Majesty’s Court of Exchequer in England, 


. os rm or Ireland, according to the place in which the appellant 


be resident ; and every such Court, or any Judge thereof 
‘sitting in chambers, shall have jurisdiction to hear and determine 
the matter of such appeal and the costs thereof, with power to 
direct, for the purposes of such appeal, any inquiry, valuation, or 
#eport to be made by any officer of the Court, or other person, as” 


NUISANCES REMOVAL, &c., CONSOLIDATION, 
1855. 


18 & 19 Vror. o. 121. 


regard to the removal of nuisances, be it enacted thus : 
case where a nuisance is so ascertained by the local 
to exist, or where the nuisance in their opinion did exist 


" 


i that the nuisance exists, or did exist at the 

then the notice was given, or, if removed or discontinued 
the notice was given, that it is likely to recur or to be repeated, —_—_— 
pFustioes shall make an order in writing under their hands and !f proved to 
jals on such person, owner, or occupier for the abatement or dis- i.04 nui- 


Sale and prohibition of the nuisance as herein-after men- sance 


or ventilation, or to make safe and habitable, or to pave, see 
whitewash, disinfect, or purify the premises which are a abatement. 
or injurious to health, or such part thereof as the Justices 
direct in their order, or to drain, empty, cleanse, fill up, amend, 
urious pool, ditch, gutter, watercourse, privy, 
or ashpit which is a nuisance or injurious to 
& substitute for that complained of, or to 
accumulation or deposit which is a nuisance or 
to provide for the cleanly and wholesome 
kept so as to be a nuisance or injurious to 
it be proved to ‘the Justices td be impossible so to 
to remove the animal, or any or all of these things 
to the nature of the nuisance), or to do such other works 
or acts as are necessary to abate the nuisance complained of, in such 
manner and within such time as in such order shall be specified ; 
and if the Justices are of opinion that such or the like nuisance is Prohibitive 
recur, the Justices may further prohibit the recurrenes of order 
the works necessary to prevent such recurrence, as a, 
may in the judgment of such Justices require ; and if the ganco, 
Guisance proved to exist be such as to render a house or building, 
the judgment of the Justices, unfit for human habitation, they 
may prohibit the using thereof for that purpose until it is rendered 
purpose in the judgment of the Justices, and on their 
that it has been rendered fit for such purpose they 
their previous order by another declaring such house 
habitable, from the date of which other order such house may be 


Any person not obeying the said order for abatement Penalty 

he fail to satisfy the Justices that he has used all due dili- for contra- 

carry out such, order, be liable for every such offence to a =" 
more than ten shillings per day during his default ; abatement ; 
knowingly and wilfully acting contrary to the said and of pro- 

prohibition shall be liable for every such offence to a hibition. 

not exceeding twenty shillings per day during such contrary 

as local authority may, under the powers of entry Local au- 

is Act, enter the premises to which the order relates, thority 

or abate the nuisance condemned or prohibited, and do ™@Y enter 


ft 


E 


By 
i 
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it shall appear to the Justices that the execution of 
is required for the abatement of « nuisance, 
works to be carried out under 
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peal 
accordingly, no liability 
be done nor proceedings 

8 pm the determination of such 
a prosecuted, 

Whenever it appears to the satisfaction of the Justices 
whose act or default the nuisance arises, or the 
of the premises, is not known or cannot be 

such-order may be addressed to and executed by such 
authority, and the cost defrayed out of the rates or funds 
the execution of this Act. 
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EF 


sale retained by the local 
all 
shall be paid, on demand, 
to the owner of such matter or thing. * 
costs and expenses from time to time incurred 
in making a complaint, or giving notice, or in obtaining an order 
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arises, in such manner as they shall consider reason- wre 
and if it appear to them that a complaint made under this 
frivolous or unfounded, they may order the payment by the 
J authority or person making the complaint of the costs incurred 
(the person against whom the complaint is made, or any part 


XX." The local authority may, within the area of their juris- Local au- 
diction, direct“ any proceedings to be tuken at law or in equity in thority to 
e within the purview of this Act, and may order pro- °et costs 


- geedings to be taken for the recovery of any penalties, and for the pe. 3 10 be 


of any persons offending against the provisions of this paid out of 
or in relation to appeals under this Act, and may order the the rates. 


expenses of all such proceedings to be paid out of the rates or 
funds administered by them under this Act. 


Parr III, 


And with regard to procedure under this Act, be’it enactéd, Panr III. 
That , A we to Pro- 

XXXI__ Notices, summonses, and orders under this Act may be pny yO 
served by delivering the same to or at the residence of the persons Act, 
to whom they are respectively addressed, and where addressed to Po 
the owner or occupier of premises they. may also be served’ by deli- notices, 
Yering the same or a true copy thereof to some person upon the gum- 

or if there be no person upon the premises who can be monses, 
#0 served, by fixing the same upon some conspicuous part of the 4 orders. 
premises, or if the person shall reside at a distance of more than 
five miles from the office of the Inspector then by a registered 
letter through the post. 

XXXIL. Copies of any orders or resolutions of the local autho- Proof of 
tity or their committee, purporting to be signed by the chairman resolutions 
of such body or committee, shall, unless the contrary be shown, cuthedly 
be received as evidence thereof, without proof of their meeting; ‘\ 
or of the official character or signature of the person signing the 
same, 

XXXIV. In case of any demand or complaint under this Act One or 
to which two or more persons, being owners or occupiers of pre- more joint 
mises, or partly the one, or partly the other, may be answerable poss ha 

or in common or severally, it shall be sufficient to proceed: may be 
against any one or more of them without proceeding against the proceeded 
others or other of them ; but nothing herein contained shall pre- against 
vent the parties so proceeded against from recovering contribution 9!°"* 
oi case in which they would now be entitled to contribution 

law. 


XXXV. Whenever, in any proceeding under this Act, whether Designation 


"written or otherwise, it shall become necessary to mention or refer of “owner” 


to the owner or occupier of any premises, it shall be sufficient to aaa 


u. » him asthe ‘ owner” or “ occupier” of such premises, 
’ name or further 
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be vacated, quashed, or set aside for want of form, nor shall any 
order, nor any other proceeding, matter, or :thing done or trans- 
acted in relation to the execution of this Act, be removed or 
,temovable by certiorari, or by any other writ or process whatgo- 


As to pro- XLIL The local authority, and any officer or person acting 

tection of ‘ under the authority and in execution or intended execution of this 

local au- Act, shall be entitled to such protection and privilege in actions 

ite andl and suits, and such exemption from personal liability, as are granted 
to local boards of health and their officers by the law in force for 
the time being. a 

Short titl. XLVI. In citing this Act in other Acts of Parliament, and in 
legal instruments and other proceedings, it shall be sufficient to use 
the words ‘‘ The Nuisances Removal Act for England, 1855.” 


ROPOLITAN BUILDING AMENDMENT, 
1855. : ’ 


18 & 19 Vier. ¢. 122. 


7 fe det to amend the Lawe relating to the Construction of Buildings 
fm the Metropolis and its Neighbourhood: 
a ¢ 


[14th August 1855. ] 


Parry Structures, 


Preliminary. 


_ EXXXIL In the construction of the following provisions 
felting to party structures, such one of the owners of the pre- 
mises separated by or adjoining to any party structure as is 
of executing any work in respect to such party structure 
be called the building owner, and the owner of the other 

shall be called the adjoining owner. 


Rights of Building and Adjoining Owners. 


LXXXIM. The building owner shall have the following rights 

in relation to party structures ; that is to say, 

(1.) A right to make good or repair any party structure that is 
defective or out of repair : 

(2.) A right to pull down and rebuild any party structure that 
is 80 far defective or out of repair as to make it necessary or 
desirable to pull down the same : 

(8.) A right to pull down any timber or other partition that 
divides any buildings, and is not conformable with the regu- 
lations of this Act, and to build instead a party wall con- 
formable thereto : 

(4.) In the case of buildings having rooms or stories the property 
of different owners intermixed, a right to pull down such of 
the said rooms or stories or any part thereof as are not built 
in conformity with this Act,.and to rebuild the same in 

. conformity with this Act : 

(6.) In the case of buildings connected by@gehes or communi- 
cations over public ways or over passages belonging to other 
persons, a right to pull down such of the said buildings, 
arches, or communications, or any part thereof, as are not 
built in conformity with this Act, and to rebuild the same in 

* ©  eonformity with this Act : 
_ ~ @) A right to raise any party structure permitted -by this Act 
to raised, or any external wall built against such party 
» upon condition of making good all damage occa- 


Definition 
of building 
owner and 


adjoining 
owner, 


Parr III, 
Party 
Structures, 

Rights of 


building 
owner, 


order to erect ah upright wall 
condition of making good any damage 
building by reason of, such cutting 


any other necessary works incident to 
structure with the premises adjoining 


But the above rights shall be subject to this qualification, that any 
building which has been erected previously to the time of this 
Act coming into operation shall be deemed to be conformable with 
the provisions of this Act if it is conformable with the provisions 
of an Act passed in the fourteenth year of his late Majesty King 
George the Third, chapter seventy-eight, or with the provisions of 
the said Act of the eighth year of her present Majesty, chapter 
ei -four, 

LXXXIV. Whenever the building owner proposes to exercise 
any of the foregoing rights with respect to party structures,, the 
adjoining owner may require the building owner to build on any 
such party structure certain chimney jambs, breasts, or flues, or 
certain piers or recesses, or any other like works for the con- 
venience of such adjoining owner ; and it shall be the duty of the 
building owner to comply with such requisition in all cases where 
the execution of the required works will not be injurious to the 
building owner, or cause to him unnecessary inconvenience or 
unnecessary delay in the exercise of his right ; and any difference 
that arises between any building owner and adjoining owner in 
respect of the execution of such works as aforesaid shall be deter- 


BUILDING, 1855 (18 & 19 vior. G. 122), 


? — 
.) No building owner shall, except with the consent of the 
_ gdijoining owner, or in cases where any party structure is 
» dangerous, in which cases the provisions hereby made as to 


a his last known place of abode : 
_ @) The notice so given shall be in writing or printed, and shall 
_ state the nature of the proposed work, and the time at which 


such work is proposed to be commenced : 


‘ » @) No building owner shall exercise any right hereby given 


to him in such manner or at such time as to cause unnecessary 
inconvenience to the adjoining owner : 

(4) Upon the receipt of such notice the adjoining owner may 
require the building owner to build or may himself build on 
any such party structure any works’ to the construction of 
which he is herein-before mentioned to be entitled : 

6.) Any requisition so made by an adjoining owner shall be in 
writing or printed, and shall be delivered personally to the 

owner within one month after the date of the notice 
given by him, or be sent by post in a registered letter 
addressed to him at his last known place of residence: It 
shall specify the works required by the adjoining owner for 
his convenience, and shall, if necessary, be accompanied with 
explanatory plans and drawings: — . 
(6.) If either owner does not, within fourteen days after. the 
* delivery to him of any notice or requisition, express his con- 
-sent thereto, he shall be considered as having dissented 
_ therefrom, and thereupon a difference shall be deemed to 
“have arisen between the building owner and the adjoining 
owner : ‘ 
(7.) In all cases not hereby specially provided for, where a 
| difference arises between a building owner and adjoining 
| Owner in respect of ‘any matter arising under this Act, unless 
both parties concur in the appointment of one surveyor, they 
shall each appoint a surveyor, and the two surveyors so 
appointed shall select a third surveyor, and such one surveyor 
or three surveyors, or any two of them, shall settle any 
matter in dispute between such building and adjoining 
owner, with power by his or their award to determine the 
right to do and the time and manuer of doing any work, and 
generally any other matter arising out of or incidental to 
such difference ; but any time so appointed for doing any 
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the plaintiff in such action 
ver to the defendant an issue or issues whereby the 
in difference between them may be tried ; 


(12.) If the parties to any such action agree as to the facts, 
a special case may be stated for the opinion of any such 
Superior Court as aforesaid, and. any case so stated may be 
brought before the Court in like manner and subject to the 
same incidents in and subject to which other special cases are 
brought before such Court, or as near thereto as circumstances 
admit ; and any costa that may have been incurred in the 
County Court by the parties to such action as is 


LXXXVI. Whenever any building owner has become entitled, 
in pursuance of this Act, to execute any work, it shall be lawful 
for him, agents, or workmen, at all usual times of 

i i any premises for the purpose of executing 
work, removing any furniture, or doing any 


FER be 


> 
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that may be necessary, and if such premises are closed Pane III. 
may, accompanied bya constable or other officer of the _ Party 
wreak open any dooys in order to such entry; and any 
ror other person that hinders or obstructs any workman effect * 
gyed. for any of the purposes aforesaid, or wilfully damages or works. 
res the said work, shall incur for every such offence a penalty Penalty on 
ding ten pounds, to be recovered before a Justice of the persons ob- 
structing. 
(XXVIT. Any adjoining owner may, if he thinks fit, by Security to 
in writing given by himself or his agent, require the bi by 
owner, before commencing any work which he may be owner ‘ 
by this Act to execute, to give such security as may required by 
upon, or in case of difference may be settled by the adjoining 
of the County Court, for the payment of all such costs and °Wner. 
in reapect of such work as may be payable by such 
owner. 


= 


“ae  UXXXVUL. The following rules shall be observed as to Rules as to 


expenses in respect of any party structure ; that is to say, expenses in 
“As to expenses to be borne jointly by the building owner and ae of 
adjoining owner :— structure, 

_» 1.) If any party structure is defective or out of repair, the 

expense of making good or repairing the same shall be borne 

by the building owner and adjoining owner in due proportion, 

regard being had to the use that each owner makes of such 

structure : 


> 


(2.) If any party structure is pulled down and rebuilt by reason 
of its being so far defective or out of repair as to make it 
necessary or desirable to pull down the same, the expense of 
uch pulling down and rebuilding shall be borne by the 
building owner and adjoining owner in due proportion, 
regard being had to the use that each owner makes of such 
structure : 


(3.) If any timber or other partition dividing any building is 
down, in exercise of the right~herein-before vested in 
& building owner, and a party structure built instead thereof, 
the expense of building such party structure,’ and also of 
building any additional party structures that may be required 
by reason of such partition having been pulled down, shall 
be borne by the building owner and adjoining owner in due 
proportion, regard being had to the use that each owner 
makes of such party structure, and to the thickness required 
to the respective buildings parted thereby : 

(4) If any room or stories, or any part of rooms or stories, the 
Property of different’ owners, and intermixed in any building, 
are pulled down, in pursuance of the right herein-before 
vested in any building owner, and rebuilt in conformity with 
this Act, the expense of such pulling down and rebuilding 
shall be borne by the building owner and adjoining owner in 

due proportion, regard being had to the use that each owner 
makes of such rooms or stories : 


necessary or desirable to pull down the same, is pulled down 
and rebuilt by the building owner, the expense of pulling 
down and rebuilding the same, and of making good all such 


(8.) If any party structure is cut:into by the building owner, 
the expense of cutting into thé same, and of making good 
any damage herein-before required to be made good, shall be 
borne by such building owner : 

(9.) If any footing, chimney breast, jambe, or floor is cut away, 
in pursuance of the powers herein-before vested in any 
building owner, the expense of such cutting away, and of 
making good any damage herein-before required to be made 
good, shall be borne by the building owner. 


Consent XOV. Where, in pursuance of this Act, any consent is required 
a oe to be given, any notice to be served, or any other thing to be 
ae of done by, on, or to any owner under disability, such consent may 
vylor dle- be given, such notice may be served, arid such thing may be done 
ability. | by, on, or to the following persons, on behalf of such persons 
under disability ; that is to say, 

By, on, or to a husband, on behalf of his wife : 

By, on, or to a trustee, on behalf of his cestuique trust : 

By, on, or to a guardian or committee, on behalf of an infant, 

idiot, or lunatic, 


Consent XCVL. Where any consent is required to be given or any other 
pt vt thing to be done by any owner, in pursuance of this Act, if there 
by is no owner capable of giving such consent or of doing such thing, 
po op and no person empowered by this Act to give such consent or to 
found. do such thing on behalf of such owner, or if any owner so capable, 

or any person so empowered, cannot be found, the Judge of the 


mich expenses : 


. 


. 


TAN BUILDING, 1855 (18 & 19 vcr. c. 122). 


shall have power to give such consent or do or 
done such thing on behalf of such owner, upon such 


Parr III. 
Party 


} subject to such conditions as he may think fit, having “7™™res- 


pd alike to the nature and purpose of the subject matter in 

ect of which such consent is to be given, and to the fair claims 

7 on whose behalf such consent-is to be given ; and 
shall have power to dispense with the service of any 
would otherwise be required to be served. 


Parr IV. . 
MiscetLanzgovus Provistons, 


owner of any premises (including in the term 
adjoining and building owner respectively), the 
be observed with respect to the payment of 


(1.) The owner immediately entitled in possession to such pre- 
mises, or the occupier thereof, shall in the first instance pay 
such expenses, with this- limitation, that no occupier shall be 
liable to pay any sum exceeding in amount the rent due or 
that will hereafter accrue due from him in respect of such 
premises during the period of his occupancy : 

(2.) If there are more owners than one, every owner shall be 
liable to contribute to such expenses in proportion to his 
interest : 


(8.) If any difference arises as to the amount of contribution, 
such difference shall be decided’ by arbitration, to be con- 
ducted in manner directed by the Companies Clauses Consoli- 
dation Act, 1845 ; and for that purpose the clauses of the said 
Act with respect to the settlement of disputes by arbitration 
shall be incorporated with this Act : 

(4) If some of the owners liable to contribution. cannot be 
found, the deficiency so arising shall be divided amongst the 
parties that can be found : 

(6.) Any occupier of premises who has paid any expenses under 
this Act may deduct the amount so paid from any rent 

* payable by him to any owner of the same premises ; and any 
owner of premises who haa paid more than his due propor- 
tion of any expenses may deduct the amount so overpaid 
from any tent that may be payable by him to any other 
owner of the same premises : 


(6) If default is made by any owner or occupier in payment 


of any expenses hereby made payable by him in the first 
instance, or if default is made by any owner in payment of 
any other expenses or monies due from him by way of con- 
tribution or otherwise in pursuance of this Act, then, .in 
addition to any other remedies hereby. provided, such expenses 
and monies, if arising in respect of any matter within the 


Miscel- 
Pee Arad 
Payment of 


expenses 
by owners. 


APPENDIX. 
provisions of the Third Part of this Act, may be recovered as 


a debt in due course of law, but if arising in respect of any 
other matter under this Act may be recovered in & summary 


XOVIIL. The following rules shall be observed with respect to 

service of the giving or sérvice of any notice, summons, or order directed 

pi iene, be given or served under this Act in cases not herein-before 
provided for : 

fad orders, 


premises, to which the same ; 
necessary to name the owner or occupier of such premises ; 
nevertheless, when the owner of any such premises and his 


residence, or that of his agent, are known to the party by 
on whose behalf any notice, summons, or order is 
intended to be served, it shall be the duty of such party to 


‘furveyor by leaving the same at his office. 


An to, XOIX. Whenever anything is hereby authorised to be done by 
json heya a County Court it may be done as follows ; that is to say, if such 
be done by. thing arises in respect of any structure or other subject matter 
aCounty ‘Situate within the city of London or the Liberties thereof, by the 
Court. Sheriff's Court established by a local Act passed in the eleventh 
; reign of her Majesty, chapter seventy-one, intituled 
more easy Recovery of Small Debts and Demands 
London or the Liberties thereof, and if such 
any structure or other subject matter , 
situate elsewhere, by the County Court having jurisdiction within 
such structure or other subject matter is 


i 
: 


may from time to time make such order in 
ing differ- respect of matters 80 t before it as it may think fit, with 
power to settle the time and manner of executing any work, or of 


MERCANTILE LAW, 1856 (19 & 20 vicr. c. 97). 291 


other thing, and to put the parties to the case upon Past IV. 
a8 respects the execution of the work as it thinks fit , Mésel- 
also have power to or refuse costs according oe 4 


3 


i 


and the opinion of the Judge before whom the 
is tried as to such value shall be tensive, ih 


* 


MERCANTILE LAW AMENDMENT, 1856. 


19 & 20 Vier. c. 97. 


An Act to amend the Laws of England and Ireland affecting 1 
ng Trade 
_ and Commerce. [29th July 1856. ] 


TE, Tn all actions and suits in any of the Su ior Courts : 
Common Law at Westminster or Dublin, or yoo Court < diver of 
Record in England, Wales, or Ireland, for breach of contract to goods sold, 
Geliver specific goods for a price in money, on the application of 
eens ty hore of the Judge before whom the cause is 

the jury shall, if they find the plaintiff entitled to recover, 
find by their verdict what aro the goods in respect. of the non. 
dblivéey of which the plaintiff is entitled to recover and which 
temain undelivered ; what (if any) is the sum the plaintiff would 
ave been linble to pay for the delivery thereof ; what damages (if 
Seats Pisin’ would have sustained if the goods should be 
damages 


give for the plaintiff, the Court or ay Judge thereof, at their or 
ila es Ge spenenes ant coe shall have power 
to issue for the delivery, on payment of such 


u2 


F E 
sities 


: 


STANNARY COURT AMENDMENT, 1855. 


18 & 19 Vier. c. 32. 
An Act to amend and extend the Jurisdiction of the Stannary 
Court. [15th June 1855,] 
Interpre- Il. The words ‘‘ Mine” and “ Mineral” and “ Miner,” when 
used in this Act, or in any pleadings, process, or proceedings in 


| 


STANNARY couRT, 1855 (18 & 19 vicr. c. 92), 
of a County Court, and such service shall or may ‘be 
Court process. 


commenced therein on the Common Law side of 
judgment shall have been duly recovered in a 

has cognisance, but which cannot be 
effectually enforced by the ordinary 


if the Superior Courts of Common Law at Westminster, or for any Where 


d thereof, upon application of the party entitled to the benefit 
t, and production of a certificate from the Regis- 


#0 recovered, and a satisfactory affidavit of the 


i 
! 
| 
F 


and the judgment of the Court cannot be con- 
or effectually enforced within the jurisdiction of the anid 
it shall be lawful for the party entitled to the benefit of the 


fil 
g 
: 
4 
4 
2 
E 
5 
i 


and seal of the Court of the Vice-Warden, requiring 
@xeoution of the same, and with the fees lawfully payable in like 
cases of such writ in the County Court; and 
thereupon the said Clerk shall cause the same to be executed by 
the High Bailiff of the County Court in due course of law, as if 
the same had been issued by the Court of which he is High Bailiff, 
and the said Bailiff shall have the same powers protection as 
executing the process of such County Court, and shall 
return to the Clerk of the said Court, and pay over to 
levied, if any ; and the Clerk shall forthwith certify 
said return, and remit the amount so paid, less the costs of 
such levy qccording to the practice of the County Courts, 
party prosecuting the writ ; and the Judge of the said 
Court have el exercise the same power and autho- 
the and High Bailiff, and shall have power to 
upon summons of interpleader in case of adverse claims 
# taken in execution, as if the execution had been under the 
trant of his own Court. : 


rte 


Gi 


: 


cE 


I 


cm 
of the 
Court of 


conve- 


of the Vice-Warden under the seal of the Court niently en- 


forced 


of application, to cause process to issue and proceedings SPerior 
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SHERIFFS (LONDON) COURT. 


a 15 Vier. ¢. 77. 


An Act for the more easy recovery of Small Debts and Demands 
within the Oity of London and the Liberties thereof. 
[17th June 1852, ] 


4 Processes | XLI. That any summons or other process which under this Act 
out of dis- shall be required to be served out of the City of London or the 
| trict of liberties, thereof may be served by the Bailiff of any Court holden 
. so in any part of Hngland, under an Act passed in the ninth and tenth 
z be served years of the reign of her present Majesty, intituled An Act for the 
‘ by Bailiff of more easy Recovery of Small Debts and Demands in England, or any 
4 any other Act altering or amending the same ; and such service shall be as 
4 bool valid as if the same had been made under the provisions of this Act 
i under 9& by the Bailiff of the Shériffs Court within the City of London or the 
q 10 Viet. liberties thereof, 
4 oe. XLII. That any or other process which, under the 
4 As to ser before-mentioned Act the more easy recovery of small debts 
3 viee of PPO snd demands in England, or under any Act altering or amending 
; '* Condy the same, shall be required to be served out of the district of the 
: in Qourt from which the same shall have issued, may be served within 
the ity f City of London, or the liberties thereof by the Bailiff of the 
aes eae: Uk tok cenit ek Weta ek ce Gis toon 
had been made by the Bailiff of the Court out of which such 


process shall have issued within the jurisdiction 


| 
: 


cution may XCLV, That in all cases where a warrant of execution shall have 

out issued against the goods and. chattels of any party, or an order for 
his commitment shall have been made under this Act, and such 
jurisdiction - sty or his goods and chattels shall be out of the jurisdiction of 
Court, the it shall be lawful for the Chief Bailiff of the Court to 


SHERIFFS (LONDON) courr (15 vic. c. 77). 


h warrant of execution or of commitment to the Clerk of 
County Court constituted under the before-mentioned Act for 
re easy recovery of small debts and demands in 
jurisdiction of which such party or his goods and chattels 
be or be believed to be, with a warrant thereto annexed, 
the hand of the Chief Bailiff and seal of the Court holden 
der the provisions of this Act, requiring execution of the same ; 
— Clerk of the County Court to which the same shall be sent 
i or stamp the same with the seal of his Court, and issue 
a to the High Bailiff of his Court ; and thereupon such Bailiff 
| ye gabe and required to act in all respects as if the 
_ @tiginal warrant of execution or commitment had been directed to 
‘im by the Court of which he is the High Bailiff, and shall, within 
such time as shall be specified in the Rules of Practice, return to 
the Chief Bailiff of the Court holden under the provisions of this 
Act what he shall have done irf the execution of such process ; and 
in case a levy shall have been made, shall, within such time as 
shall be specified in the Rules of Practice, pay over all monies 
reéaived in pursuance of the warrant to the Chief Bailiff of the 
Ooutt holden under the provisions of this Act, retaining the fees 
for execution of the process ; and where any order of commitment 
shall have been made, and the person apprehended, he shall be 
forthwith conveyed, in custody of the Bailiff or officer apprehending 
him, to the gaol, or house of correction, or other prison of the 
Court within the jurisdiction of which he shall have been ap- 
prehended, and kept therein for the time mentioned in the warrant 
of commitment, unless sooner discharged under the provision of 
this Act ; and all constables and other peace-officers shall be aiding 
and assisting within: their respective districts in the execution of 
such warrant : Provided always, that if such party; or his goods 
- and chattels, shall not be within the jurisdiction of any County 
Court constituted under the before-mentioned Act, it shall be 
lewfal for the Bailiff of the Court holden under the provisions of 
this Act to apply to any Justice of the Peace acting for the county 
or place in which such party or his goods and chattels shall happen 
tobe, and upon such officer producing to such Justice such warrant, 
and making oath (which oath such Justice is hereby empowered to 
administer) that the same has been duly issued out of the Court, 
and that the person or goods and chattels (as the case may be) of 
such person is or are not to be found within the jurisdiction of the 
Court, but is or are believed by such officer to be within the county 
or place where such Justice acts, such Justice shall sign his name 
on the back of such warrant, and thereupon such Bailiff shall have 
Power to take the body or goods and chattels of such person (as 
the case may be) wheresoever the same shall be found within such 
county or place, and deal forthwith, in like manner as if the same 
had been taken within the jurisdiction of the Court; and all con- 
stables and other peace-officers are hereby required to be aiding, 
Within their respective jurisdictions, in the execution of the warrant 
 S endorsed as aforesaid. 


296 CRIMINAL JusTIOR (14 & 15 vicr. o. 100). 297 
How exe-  XOV. That in all cases where a warrant of execution shall haye ond intituled dn Act to render Prosecutions for Perjury and of 28 @. 2, 
eution out issued against the goods and chattels of any party, or an order for of Perjury more easy and effectual, and by a certain ¢. 11, and 
ofany his commitment shall have been made, under the before-mentioned Parliament made in Ireland in the thirty-first year of 314 3, 
Gontraay Act for tho more easy recovery of small debte and demands in of his Inte Majesty King George the Third, intituled An (1), 
behad England, and such party or his goods and chattels shall be or be for Perjury and Subornation of Perjury 
within the believed to be within the City of London or the liberties thereof, it affirming the Jurisdiction of the 
jurisdiction shall be lawful for the High Bailiff of the County Court from which of Perjury, certain provisions were made to 
Feng such warrant of execution shall have issued, or by which such and subornation of perjury from 
order of commitment shall have been made, to send such warrant reason of the difficulties attending such 
or order to the Chief Bailiff of the Sheriffs Court, with a warrant : And whereas it is expedient to amend and extend 
thereto annexed under the hand of the High Bailiff and the seal Be it enacted, That it shall and may be lawful for the An Court, 
of the County Court from the warrant or order or Judge of any of the Superior Courts of Common Law ! 
same, ; or for any of her Majesty's Justices or Commissioners Jt he, 


of Ausize, Nisi Prius, Oyer and Terminer, or gaol delivery, or for a person 
2 aay Justices of the Peace, Recorder or Deputy Recorder, Chairman guilty of » 
same to the Chief Bailiff of the Court ; and m such Chief ‘  @r other Judge, holding any General or Quarter Sessions of the Periury in 
Bailiff shall be authorised and required to act in all respects as if ‘Peace, or for any ioner of Bankruptcy or Insolvency, or “YY is 
the original warrant of execution or order of commitment had been ' for any Judge or Deputy Judge of any County Court or aniy Court j¢'be'p” 
* directed to him by the Court holden under the authority of this of Record, or for any Justices of the Peace in Special or Petty secuted, 
Act, and shall, within such time as shall be specified in the Rules Sessions, or for any Sheriff or his lawful deputy before whom any 
of Practice, return to the High iff of the County Court from writ of inquiry or writ of trial from any of the Superior Courts 
which the same originally what he shall have done in the shall be executed, in case it shall appear to him or them that any 
execution of such process: and in case a levy shall have been person has been guilty of wilful and corrupt perjury in any evidence 
made shall, within such time as shall be specified in the Rules of ‘given, or in any affidavit, deposition, examination, answer, or 
~ Practice, pay over all monies received in pursuance of the warrant other proceeding made or taken before him or them, to direct such 
to the High Bailiff of the Court from which the same shall have person to be prosecuted for such perjury, in case there shall appear 
originally issued, retaining the fees for execution of the process ; tohim or them a reasonable cause for such prosecution, and to 
and where any order of commitment shall have been made, and the commit such person, so directed to be prosecuted until the next And com- 
person apprehended mentioned in ‘such order shall be within the Session of Oyer and Terminer or yaol delivery for the county or mit the 
Gity of London or the liberties thereof, he shall be forthwith con- other district within which such perjury was committed, unless such Pérty, an- 
veyed in the custody of the Bailiff or officer apprehending him to person shall enter into a recognizance, with one or more sufficient rae tng 
some gaol, house of correction, or other prison within the City of surety or sureties, conditioned for the appearance of sich person recog: 

, London or the: liberties thereof, and kept therein for the time » ouch next Session of Oyer and Terminer or gaol de ory, and nizande to 
mentioned in the warrant of commitment, unless sooner discharged that he will then surrender and take his trial, and not depart the “ppear and 
under the provisions of the before-mentioned Act for the recovery Court without leave, and to require any person he or they may 
of small debts and deniands in England, or under any Act altering think fit to enter into a recognizance, conditioned to prosecute or bind per- 
or amending the same. give evidence against such person 80 directed to be prosecuted as sons to give 


CRIMINAL JUSTICE. ; production thereof the costs of such prosecution shall and are hereby directed, 


i A : +» besufficient 
14 & 15 Vicr. c. 100. be prosecuted: or tried in pursuance of such direction as aforesaid, es 


} the . 
Tustice, [7th ‘August 1851.] 


Certain XIX. Whereas by an Act of Parliament passed in Kngland in ‘Mall be alleged to/have been committed, and the same shall be 
provisions the twenty-third year of the reign of his late Majesty King George Presented for, rai » and levied in the same manner as the 


er 


fit 
i 


ete] 
i 
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JUSTICES OF THE PEACE. 


11 & 12 Vier. o. 44. 


An Act to protect Justices of the Peace from vewatious Actions for 
Acts done by them in execution of their Office. 
[14th August 1848] 


an act by a Justice of Peace within his jurisdiction the 
be on the case, and it shall be alleged to have been 
maliciously and without probable cause, 

For an act done by him without jurisdiction, or exceeding 
jurisdiction, an action may be maintained without such allega- 
for an act done under a eonviction or order, until 

: conviction or order shall have 
act 


FE Ep 
Es 


. 
Eg 


E 
e 


one Justice make a conviction or order, and another 
& warrant upon it, the action must be brought against the 
» not the latter, for a defect in the conviction or order. 

+ No action for issuing a distress warrant for poor rate by 
any defect or that the party is not rateable. No action 


EEL 


fs 
2 


if 


V. If a Justice refuse to do an act, the Court of Queen’s Bench 
order him to do it, and no action shall be brought 
for doing it. 

conviction or order confirmed on appeal, no action 
anything done under a warrant upon it. 


Fatt 
At 


Justices for the manner in which they exercise a discre- 
power. 


such Justice, 
ice to the plaintiff in See 12 & 
objects to being sued in such County Court }3 Vic, e 
of action, all proceedings afterwards had in such 94°” >” 
such action shall be null and void. 
payment of money into Court. 
non-suit, or verdict for defendant. 


XV. Act to extend only to England, Wales, and Berwick. 

XVL Commencement of Act. 

XVI. After commencement of this Act the following statutes 
or of statutes repealed :—7 Jac. 1, o. 5; 21 Jac. Lo 18; 
iri 2, 0. 44, a8. 1, 2, and part of s, 8; 43 G. 3, ¢ 


RELIEF OF THE POOR. 
11 & 12 Vicr. ec. 110. 


An Act to alter the Provisions relating to the Charges for Relief of 


the Poor in Unions, [4th September 1848, ] 


VIII. And be it enacted, That the guardians of any union Guardians 
shall be entitled to obtain orders of maintenance upon the rela- ™4y obtain 


- tions liable under any statute now in force, to maintain any poor orders of 


Person whose relief would be chargeable to the common fund of then ™". 
union, in like manner as the churchwardéns and overseers of any charge 
Parish can now obtain the same, and may expend in respect of °*Penses 
such person, out of such fund, any money for any purpose which ™ - 
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PHARMACEUTICAL CHEMISTS. 


15 & 16 Vier. o. 56. 


An Act for Regulating the Qualifications of Pharmaceutical 
Chemists, [30th June 1852] 


assume, use, or exhibit any name, 
he is registered under this A 
said society ; 

being duly registered under the 

of ~pharmaceutical 


peti 


ity of five 

recovered by the Registrar to 

this Act, in the name and by the authority 

Council of the said society, in manner following (that is 
un 


der the provisions of any 
recovery of sihall debts and 


Power is also given under the Apothecaries 
194, and 6 Geo. 4, o. 183, to sue for: 


HiT fl 


I 


NDEX. 


where married woman is sued as feme sole, 295 


foe 


» \296 
removal of assignees, 424, 500 


;, debt without, ground for opposing insolvent’s discharge, 397 
Wee Bin, a protecting toes, ata Ete es sigs 


Court, 140 
to be signified and recorded, 418 


the like, in case of peti 
assignee, 41 


insolvent from rent and covenants, 424 
for jon, 508 


a Amewpuent, Exxourors 45» 
anp Wirn, Invanr, 


to extend to unknown holders of negotiable securities, 388, 389 
of discharge may be forthwith, or not later than six Gate ten the 


See Acnusment, Con 
¢, 61, s. 8...133, 147 


of signature of admission under 13 & 14 Viet. c. 61, «. 9...136 
form of, 138 

for warrant to bring up prisoner, 157 

used in County Court, before whom to be sworn, 172 

of justification by surety, 258 


" ABRIDAYITS, 


before whom to be sworn, 383, 384 
of medical persons as to prisoner's health may be received, 366 
be received in opposition to prisoner's discharge in certain cases, 


Sent abot in protection cases to be verified by, 453 
458, 454 


may have benefit of Insolvent Act, 334 


: ee 


many 162 

where some defendants have not been served, id. 
general power of, id, ' 

ANNULTTRS” i Variance between evidence and proceedings, 163, 171 
nay ~ ipa oaned of the Court as to sale of, belonging to insolvent, 


, making payment in respect of; ib. 
; one perabie 23455 deemed bs or Annuitants to be 
; a on 
‘ a“? Ponelty for illegally practising as, 47 


‘ Waantne Apranst, 

protected from seizure, 212, 238 

APPEAL TO SUPERIOR COURT, 
in cases of jurisdiction by 


gg 


Court of Appeal, how constituted under 15 & 16 Vict. . § 
does not lie from order of commitment, 241 sips 


a 


mode of 
eter 
w operates to stay proceedi 245 
security for prosecuting it, how given, cad vies, 246—249 
Of bond oa ep rrad by. Reglotrar, 246 

a. form of bond on, where plaintiff is appellant, 247 


case on, how transmitted, 249, 251 
of , for 
Suudanan 
lies on interpleader claim, 272 


consequence of non-appearance of plaintiff at hearing, 164 
form of order for costs when plaintiff does not appear, ib. 
consequence of non-appearance of defendant at hearing, 166 
where neither party appears at hearing, 164 
See promoting when —— 168 on 
consequence of non-appearance to judgment-summons, 

; summons for holding over, 286 


" of executor or administrator at hearing, 301 
q UICATION, 193 ’ 
APPOINTMEN 


T. See Bauarr, Juvce, Reotsrnan, Treasvner. 
APPORTIONMENT, 
of and salaries of insolvent, 427 
ENT, 
to notice for, 452 
TION (REFERENCE TO), 
how made in County Court, 179 
form of order yp ae ie 
dsignees may submit differences to, 424 
consent of creditors to, when requisite, ib. 
the like, in protection cases, 500 
ARBITRATOR, ~ ‘ 
Judge may act as in certain cases, 573, 574 


y, 
yy and pension of, available for creditors, 427 


discharge of insolvent entitled to benefit of Act from, 417 

payment of debt under apprehension of, not voluntary, 431 

upon final process for debt not exceeding 20/. abolished, 509 
See Ansoconnixo Destons and Commitment. 


of wearing apparel, &c., excepted from vesting order, 343 
to be described in prisoner's schedule, 347 
excepted from operation of Protection Acta, 

452 
See Wuantno Arpanet, 


ASSAULT, 

damages in action for, ground for refusing order of protection, 473, 479 

summons for, where it may issue, 114 

on bailiffs, ity for, 37 
ASSETS. See Exxovtors ayp Apmrnistrators, 
ASSIGNEE UNDER INSOLVENT DEBTORS ACT, 

property of insolvent vested in, 342, 418 

to take possession of property, 344 

id where prisoner discharged out of custody, 345 

action not to be brought against, where vesting order is avoided, ib. 
may be ted by the Insolvent Debtors Court, 418 
rem\ for trouble to be made to, ib, 
power of Jucdge of County Court to appoint, 420 
may be removed by the Court, ih. ‘= 


certified copy of appointment of, to be evidence, ih. 

insolvent’s estates to be sold by, 421 

may surrender copyholda, ih. 

powers which the insolvent might have executed for Afis own benefit may 
be executed by, 423 

cannot nominate to ecclesiastical benefice, i). 


INSOLVENT DEBTORS ACT—eonsinued. 


not extend to income of ben e fice or curacy, 
oun of profite of ben efice, i. ben 


| 
! 


VISIONAL Asstange. 
on passing of final order estate of petitioner to be vested in, 496 


not voluntary, ib. 
| within three months of imprisonment void, 431 
= under peatades of arrest or upon creditor's pressure, not 
: by petitioner, for when 
rote void, 504, 506 


Erect a sige me rte Cn, 


upon 
upon order further examination, or for not answering, 416 
discharge extends to insolvents in custody upon, for non-payment of 


‘ATTORNEY, 


i 
| 


it 


H 
fg 
3 


. 121 

App. 196 

App. 222 ‘ 

when applications need not be made by, 442, 511 

-GENERAL, 
inso! 


i 
i 


by, in charity cases, 524, 534 
ON, 


estate of insolvent to be sold by, 421 
by private contract valid after attempt, to sell by, 422 
insolvent’s property not liable to duty on op by, 506 
AUDIT, 
of the accounts of assignees, 436 
by Treasurer, 15 
sitting to be held for, in protection cases, 507 
AWARD. See Annitration. 


BAIL, 
insolvent may be discharged on, until day of hearing petition, 367 
— tion to be made by prisoner desirous to be discharged 
on, 


See Recoonmance. 
BAILIFF. See Hien Barr. 


payment over of money levied by, 29 

return of foreign execution by, ib. 

his authority to act as broker on sale of goods, ¢b. 
liability of, for neglect to levy, 32 


pod apm when executing warrant, 33—35 
for assaulting, 37 
on, for extortion or misconduct, 41 


must compare the summons and copy thereof, 112 
indorsement of service of summons by, 123 » 
may be taken by, under warrant, 212 
of by, before sale, 214 
of judgment-summons by, 218 
under warrant of commitment, 229 
uty in relation to foreign execution, 235, 236 
on executing process, 237 
break open outer door, id. 
liable for taking goods of wrong party, 238 
sell enough goods to satisfy execution, 239 
he may apply for interpleader summons, 262 
how protected by, 263 
of, when claim. to goods taken in execution is dismissed, 269 
under Small Débts Act to be executed by, 516 
nty Court to act as messenger in insolvent cases, 333, 441 
sepiative co to fees payable to, 333, 341 
to, in insolvent cases, App. 196, 221 
BALANCE, 


not exceeding 501, is within jurisdiction, 45, 49 
\ a2 
* 


FUE 
HH 


I 


i i: 


sf 


BALANCE OF ACCOUNT, 
meaning of the above words, 50 
BANK OF ENGLAND, 
stock of insolvent in, to be transferred by order of Insolvent Court, 426 


by order of Judge in protection cases, 502 


BANK — 
seizure of, in execution, 212 


— 
whether he may be committed by County Court J 224 
whether discharged from custody by certificate, aa 
BANKRUPTCY, 

notice of defence of, 144 

form of, 145 

whether action abates by, 295 

psa ody nade yal 170 

filing petition to be an act of, 340 


BARRISTER-AT-LAW, 
por ay cd for party without intervention of attorney, 163 
of intention to employ, not necessary, 164 
fees to, App, 121 
BATTERY, Ree Assau.r, : 
BEDDING, 
when not to be taken in execution, 212, 517 ‘ 
, 
validity of, cannot be tried in County Court, 46, 64 
but action for legacy lies there, 64, 99, 100 
BILL OF EXCHANGE, 
action on, may be tried in County Court, 48 
** material point” in action on, 116 
venue in action on, 116, 117 
**cause of action” in suing on, 115—118 
may be taken in execution, 212 
execution creditor may sue on, in defendant's name, 212 
creditors upon, to be inserted in schedule, 346 
description of, in schedule, 350, 351 
claims on, not known t6 prisoner, discharged, 388, 389 
right to oppose in respect of, 378 
acceptance of by insolvent, 404 
BILLS OF EXCHANGE. See Summary Paocepune on. 
BILLS OF SALE, 
not available after commencement of imprisonment, 434 
conveyin property absolutely, when valid, 435 
i void the same or a copy thereof be filed within twenty-one 


ys, id. 
not to be — against property of’ insolvent petitioner after filing his 
cases as to validity of, ib, 

BOND. See Sxcunrry. 

be taken in execution, 212 
19 & 20 Viet, o. 108, 5, 39...69 
particulars of breaches in action on, 128 


INDEX 


BOND—continued. : 
to be given by appellant against order as to charity, 531 
form of 582 
BOND IN REPLEVIN, 
form of, where action is brought in Superior Court, 274 
where action is brought in County Court, 275, 276 
form of, in removing action from County Court, 280 
BOND ON APPEAL. See Sxcuniry. 
form-of, where plaintiff is appellant, 247 
defendant is appellant, 248 
BOND ON GRANTING NEW TRIAL, 
where defendant is absent at hearing, 167 
BOND ON REMOVAL OF CAUSE, 
may be required, on granting certiorari, 321 j 


B00! 
Zh kept by Registrar, 22 
open to inspection of Treasurer, 1b. 
minutes of proceedings to be entered therein, ib. 
to be kept by high bailiff, 26 4 
, bailiff, or other officer must not sign for suitor, 40. 
BOOKS OF ACCOUNT, , 
to be filed with schedule, 347 
of to be allowed, 363 
ty for destruction, concealment, or withholding of, 394 
petitioner for protection to give account of, with petition, 450 
to deliver, to official assignee, 493 
production of, may be compelled in cases of protection, 476 
rule of the Court as to inspection of, 363 
BREACH OF BOND, 
within 8 & 9 Will. 3, o. 11, how to proceed on, 128, 206 
BREACH OF PROMISE OF MARRIAGE, 
action for, does not lie in County Court, 46 
unless by —_ 65 
damages in action for, ground for remand, 398 
for refusing order for protection, 473, 479 
BREACH OF TRUST. See Fravp, Trost. 
BROKER, 
when bailiff may act as, 29 
for sale of goods how appointed, &c, 214 
ook hi mad b ker of C 
appraisements, when to be e by broker of Court, 45 
return of valuation by, i. 


CAMBRIDGE, UNIVERSITY OF. See Untversrries. 
QASE ON APPEAL. See Appxat. 
how stated, 249 
general form of, 251 
how transmitted to Superior Court, 249, 251 
copies of, for argument in Bane, 252 
t of Court on, 253 
CA OF ACTION. See Brut or Excnancr. 
meaning of, in 9 & 10 Vict. c. 95, 8, 63 ... 52 
s, 128 ... 75 
where it arises ‘‘ in some material point” within district, 75—78 
meaning of, in 9 & 10 Vict. c, 95, s, 60, 113 et seq. 
CERTIFICATE. See Bankrupt, Insoivent, Jupcx’s Certirioate, 
of Judge, at trial for costs, 72 
of Judge at trial for costs, in what cases, 81 
at what time it may be given, 82 . 
for costs, how it differs from rule or order, id. 
where cause is sent from Superior Court, 191, 19. 


of Judge for disobedience to writ of, 13 
in case, 101, 321, 322 
remove action of replevin from County Court, 280 
judgment into Superior Court, 198 


circumstances it lies, 321, 322 
for, how made, 323: bi 
for, 326 
tested and served, ib. 
327 


CHALLENGE OF JURY, 
exists as in ior Court, 150 
oHANDER ‘coun oo 

exercise of fanotions of, 99, App. 
CHANGE OF DISTRICT, — 


a of Commissioners and Board for the, administration of, 


interpretation of word ‘‘ Charity,” 519 
jurisdiction of County Court as to, ib, 
when concurrent, 520 
deputy Judge not to have jurisdiction, 521 
sabes ol pasted ands be eagaiting poe 
of practice e for tin, ings as to 
proceedings in County Court how te | poner a 
form of, id, 
by whom applications may be made, 523 
notice of —— when to be published, ib7 
certificate of Charity Commissioners to be obtained, 524 


written statement to be transmitted by Attorney-General to Registrar, ib. 


summons to be prepared by Registrar, id. 
fem of, 545. , 
notice to attend proceedings, ib. 
} vg of, 3b 
service of summons and notice to attend proceedin, 
notice of hearing to be given, id, 4 — 
form of, id. 


summons and notices to be issued in certain cases, 527 
copy of proceedings to be sent 'to Charity Commissioners, id. 
= may _ at hearing, ib. 

er, cel ite, or statement, when to be ive, i 
J udge’s notes, when to be po oooh ib. =_— 


order of ad Court to be confirmed by Commissioners in certain cages, 


form of order as to charity estates, i 
decision of County Court may be remitted for re-considerati 
orders of County Court, poe be po sone < ‘ez ™ 
appeal against decision of County Court, id, 
notice to be given, 531 
form of, id. 


INDEX. 


~~ gppellant be required to give bond, i. 
form of —. 582 
633 


secretary of Board to be treasurer, 535 

official trustees of charitable funds may be appointed, i. 

lands holden upon charitable trusts may be vested in treasurer, ib. 
form of order for vesting, 536 ' 


orders may be made for re-vesting lands, &c. in trustees of the charity, 


537 
transfer of funds éo official trustees, ib. 
form of order for, 538 
transfer of charitable funds by official trustees, 539 
transfer and payments to or by official trustees, tb. 
of orders to be sent to Board, 540 
to Registrar of County Court judgments, 528 
OHATTELS. See Execution, Goons. 


OHEQU 
oh taken in execution, 212 
how to be sued upon, in above case, ib. 
CHRISTMAS DAY, 
summons not to, be served on, 120 
to be reckoned in time allowed after notice, 142 


not 
of the County Courts, remarks as to, 1, 2 
list of, App. 1 

directed to be made by Commissioners of Insolvent Court, 329 
powers of Commissioners on, ib. 

of Commissioners now abolished, 330 


E crt’ or Lom on, transferred to County Courts, ib. 
OF LONDON, 
from operation of County Courts Act, 3 


OIVIL OFFICERS, 
salaries of, may be apportioned for creditors when, 427 


of for rent in arrear, 260 


of voting at meetings to be referred to Court if disputed, 424, 501 
to dividends may be examined by Court, 436, 507 
of creditors to be inserted by insolvent in his schedule, 346 
OLAIMANT. See Inrerrieaver, 
COGNOVIT ACTIONEM, 
to be filed as directed by 3 Geo. 4, c. 39.. .433, 505 
not to be acted on against insolvent’s goods after his imprisonment, 434 


not to be acted upon against property of insolvent petitioner after filing 


his petition, 505 ‘ 
COMMISSION, 
to be paid to sworn brokers, 215 
COMMISSIONERS OF INSOLVENT COURT, 
three were directed to make circuits, 329 
powers of, on circuit, ib. 
circuit of, now abolished, 330 
list of fees to be settled by, 333 
may int examiners for counties, 383, n. (e). 
COMMISSIONERS, CHARITY, 
to form a Board, 518 
See CuanitasiE Trusts. 
\ See Jupoment-Summons, Warrant or CoMMITMENT. 
of defendant at the hearing, 227 
warrant of, at h@iring, 228 


g upon recognizance of sureties, 375 
examination and not ering, 416 
Dobie Act, 514 ins 


to be executed, ib, 
COMMON LAW PROCEDURE ACT, 1854, 
arbitration under provisions of, 573 
COMMON PLEAS, LANCASTER. See Lancaster, 


before Justices, p 
om proceedings on, 317—320 


of debts by assignees, 423 


of debts, or property, or books by insol 
ot ' 5 ms 7 . vent, how punishable, 394 
ata yo J ao aan See Jugrsprorioy, 


of Superior and County Court, in hat cases, 
under 9 10 Viena 06 alae, 71 eo 


“ Plaintiff dwells more than twenty miles from defendant, 71, 


where cause of action did not arise within district where defendant dwells, 


form of, 134 
form of affidavit of signature to ditto, 134 
notice to plaintiff of ditto, 135 
under 13 & 14 Vict. ¢. 61, s. 9... 136 
form of, 137° 
affidavit under, 138 


CoNNIVANCx, execution on, 205 
bility of Bail 
comsues y 0 iffs for, 32 


’ 
under 19 & 20 Vict. . 108, s, 28..,110 
to judgment under 18 & 14’ Vict, o. 61, s, 9...196, 187 
CONSENT OF CREDITORS, 
Some cate 
ts in equity, 424 
to compositions and arbitrations, i" 


the like, in cases, 500 
CONSENT TO ARGE 
paps Fahne | JURISDICTION, 


CONSENT TO JUDGMENT. See Convesston or Depr, Consent. 


INDEX. 


CONSTABLES. 


See Barry. 
to aid in executing warrants of fi. fa., 199 
: commitment, 229 
caution to, when executing process, 237 
F COURT, 
Judge’s power of committal for, 11, 12, 178 
form of warrant of commitment for, 179 
to what prisons persons may be committed for, 179 n. (2). 
confined for, may petition for discharge, when, 334 
may extend to process for, on non-payment of money, 408 
final - may extend to money and costs payable in consequence 
of, 
OONTINGENT INTERESTS, 
discretionary power of the Court as to the sale of insolvent’s, 422 


a of, by defendant, 145 
CONTRACT, . oe OF, 


how hable from tort, 80 
CONTRACTING DEBT FRAUDULENTLY, 
commitment of defendant for, 221 
GONTRACTORS. See Joiner Contractors. 
CONTRIBUTION, 
recovery of, from parties jointly liable, 102 
CONVEYANCE, 
when void against assignees, 429 
under what circumstances to be deémed voluntary, 430 
made in pursuance of demand or pressure from creditors, ib, 
provisional assignee of property of no value to creditors, 422 
by petitioner for protection, when void, 504 
See Assianment, Bruus ov Sane. 


PIES, 
of entries in minute-book when evidence, 22 
of petition and schedule to be provided by proper officers in town, 365 
OOPYHOLDS, 
of insolvent may be surrendered or conveyed by assignee, 421 
rents of, to be received by assignee until sale, 422 
compensation when to be made to lord of manor in respect of, 536 


CORPORATION, 


may be sued in County Court, 75, 99 

where it may be deemey to dwell, 75 

service of summons on, 121 

to transfer property to which insolvent becomes entitled after discharge, 
43 " 


7 
CORPOREAL HEREDITAMENTS, 
action touching title to, does not lie in County Court, 46, 58 
except by consent, 58 
title to, coming incidentally in question, triable in County Court, ib. 
title to, where it may be said to come in question, 59, 60 
COSTS. See Furs. 
in action against Bailiff, 34 
officers generally, 39 
when not recoverable in Superior Court, 72 
where title comes in question, 65 
of action in Superior Court where not allowed, 72 
certificate of Judge at trial for, 72, 81 
on judgment by default, 73, 79 
order of Court or Judge for, 73 
after recovering under writ of inquiry, 79 
where there are issues of law and fact, $1 
how Taxing Master to be guided in allowing, ¢. 
application for, where Judge has not certified, 83 


aiietimatenier thle Oona 269 
or against executors ee, 801, 302 et seq. 


opposition frivolous or vexatious, 386 
Insolvent Debtors Act, 387 
to rescind final order, how to be paid, 493 


ye 
121 
endes Protection Acts need not be made by, 442, 511 


$83 
Bi 
F 


be 


z 
: 


in case of insolvent debtors, 330 
cases, 440 
Registrars) to act as official assignee in protection 


te 


j of, Ivency defined, 329, 
cases de , 830 

for po ay te a ape Scan a 
veri iy, 0 made by, 332, 416 

0 when to be returned to Insolvent Court, 331 
to issue order to gaoler for bringing up insolvent at ing, i. 

ordgr made by, cannot be rehesed by Insolvent Onart, 41g” 


315 


'—continued. 
refused, 416 

of persons appearing to be guilty of perjury, 478 
by officers of, in insolvency and protection cases, 


eens ont peta coe aS, $83, 439 


Secsee: right : 
eg 
p BSED <te 
& 


COUNTY HALL, 
be used for holding of Court, 4 
oouRT, 


adjournment of, on death of Judge, 5, 6 
of, how regulated, 6 
of, to be under seal, 7 
couRT OF APPEAL. 
how constituted, 243 
COURT OF BANKRUPTCY. See Bankruptcy. 
COURT OF CHANCERY. See Cuanceny, Court or. 
COURT FOR RELIEF OF INSOLVENT DEBTORS, 
is a Court of Record, 323 
to sit at Court-house in Portugal-street, and elsewhere, if necessary, +). 
ion of, within what limits restricted, 329 
no fees to be taken by, except such as shall be established, 333 
jurisdiction of transferred to County Courts in certain cases, 330 
proceedings of County Courts to be returned to, 331 
cannot rehear case of remand made by County Court, 332, 416 
ah ball of County Court to act in, 352, 440 
bailiff of County Court to act as messenger in, 383, 441 
See CommisstonERs, 
COURT, SITTINGS OF. See Sirtinas or Court. 
COURT-HOUSE, 
how provided, 3, 4 
attendant on, 4 
not rateable to relief of poor, 5 
is under care of Registrar, 18 


release of insolvent from, upon acceptance of lease by assignees, 424, 503 
COVERTURE, ’ 
notice of defence of, 143, ye 
t to begin when defence of is set up, 171 
onebir 


’ 
whether demand can be brought within jurisdiction by giving, 52 
may be given in particulars of demand, 130 
CREDITORS, : 
detaining, may petition for and obtain vesting order, 340 
to consent to sale of real estates, 421 
to compositions and arbitration, 424, 500 
bay = of, to be according to balance due to, on account fairly stated, 424, 
rights of, under warrants of attorney and bills of sale after insolvent’s 
imprisonment, 431 
dividend to be made amongst, 436 
may require examination of assignees’ accounts, 437 


INDEX. 


DEATH— continued. 
of co-plaintiff or co-defendant before judgment, 295 


Seen 
1b, 


of Acts, 496 
in protection cases notwithstanding petitioner's, 455 
’ 


under 501., action for, 45, 47 
exceeding 50/., action for lies by consent, 65 
order for of, by instalments, 185, 187 
confession of, 133 ‘ 

agreement as to amount of, 136 
removal of action for, by certiorari, 321 


may Insolvent Court for discharge, 334 
estate of, to be vested in provisional assignee, 342 
may be remanded for six months, 391 
} for three years, 394 
for two years, 397 
See Insouvent Destor. 
Act for secwring payment of Small Debts. 
be summoned by Court, 509 


may be committed, when, 514 

n under, transferred to County Court, 511 
cases as to the commitment of, 516 
imprisonment of, not to extinguish debt, 230, 517 
actual necessaries of, when not to be seized, 517 


form of application for summons, 510 
of summons, #. 


schedule of, to be delivered by insolvent, 346 
effect of omission of, in schedule, 349 
how to be described in schedule, 350, 351 
on bills of exchange, 350 
franchise, concealment of, ground for remand, 394 
existence of, is triable in Coun f when a misdemeanor, 353 
CUSTOMS, ” ” eae, fraudulently contracted, a ground for remand, 397, 401 
pensions and salaries of officers in, 427 by false pretences, 397, 402 


orders i breach by breach of trast, 397, 403 
CUSTOMS CONSOLIDATION cane” - of hae oh, 498, 479 contracted without reasonable expectation of payment, 397 


in on payment of, warrant of attorney may be cancelled, 437 
proceedings in County Court under, 575, 576 when discharged, 388 


when not discharged, 409 
DAMAGE, specification of, not necessary in order of adjudication, 414 
how assessed in replevin, 278 incapable of valuation not discharged, 410 
DAMAGE FEASANT, description of, in schedule in protection cases, 449, 450 
replevin for cattle ; amount of, in protection cases, how to be estimated, 444—446 
DAMAGES, a . barred by omission of, in schedule, 450 
in actions for eriminal conversation, RED, 
like in seduction, 397, 406 mEE Se eentnd, O98, 408 inspection of, 145 


like in breach of promise of marriage, 398 DEFENCE. See Notice. 


like in malicious i ibel, i 
ie in 2 or for a libel, id, 
in actions for malicious injuries, 398, 407 
in like actions ground for refusing order for protection, 473, 479 


DEATH, 


of party after service of summons, 112 


when vexatious or frivolous, ground for remand, 397 
when deemed to be vexatious, 405 
DEFEND, 
leave to, under Bills of Exchange Act, 563 
DEFENDANT, 
amendment in description of, 160 
non-appearance of, 166 


$18 


DEFENDANTS, : 
where too many joined, 162 
where all not served, 101, 162 

. tte be op divid 
not to it or divided, 52 » 
+ ge a 128 


have benefit of Insolvent Act, 334 
piposin See Suevnrry, ~ 
money on appeal, 244, 246 
certificate of, 260 
, DEPUTY, 
to Judge; in what cases, 9 
how qualified, 10 
must not practise within district, ib. 
appointment ofy not vacated by death of J udge, ib. 
+ remuneration of, 11 
to Registrar, how appointed, &c., 16 
how distinguished from assistant clerk, 16 (6) 
his powers and duties, 17, 18 
DESCRIPTION, ’ 
of insolvent in petition, 8388—340 
in ule, 346 
of debts in schedule, id, 
of bills of exchange, 350 
of insolvent in petitions for protection, 448, 447 
of amount of debts in petition for protection, 444 
of debts in the schedule, 449 
of. , how amended when inaccurate, 159, 160 
DETAINING CREDITO. 
may petition for vesting order, 340 
liable to pay insolvent an allowance after remand, 411 
DETINUE, aia 
will lie in County Court when, 48 
judgment in, 188, 189 
execution in against goods of defendant, 206 
DEVASTAVIT, 
‘triable in County Court, 100 
sumnions against personal representative charging a, 306 
“oe against executor on a, 306, 316 ’ 


DE 
validity of, cannot be tried in County Court, 46, 100 
DISCHARGE, whit 
of insolvent upon bail, 966 
extends to all debts due and growitg due at time of vesting order, 388 
may extend to process of contempt for non-payment of money, 408 
to sums payable by way of annuity, id, s 
may be conditional, 411 ; 
obtained on false evidence may be annulled, 414 
when erroneous may be amended or revoked, 416 
of petitioner ‘for protection may be ordered, 458 
form of order discharging prisoner on interim order, 460 
! under Bankrupt or Insolvent Act, notice of, 144, 145 
DISCHARGE ndaee be ne 
on payment obtained, 231 
form of certificate for, 232 ; 
DISEASES PREVENTION ACT. Sce Nuisances Rewovan Acr. 
DISMISSAL OF PETITION, 
pop order to be annulled by, 343 
acts of provisional assignee to be valid notwithstanding, ib 
will be made upon what grounds, 381 


INDEX. 


DISMISSAL, OF PETITION—continued. : . 
where vent is not sufficiently described, 381 
protection, when not in prescribed form, 446, 473 


— for, 381 

case of petitioner's misdescription, 443 
acts to be valid notwithstanding, 495 

ISTRESS. See Lanpiorp anp Tenant. 

. may be levied on goods of sureties on ironappearance of insolvent, 375 
not available for more than one year’s rent of insolvent, 428 
after insolvent has petitioned for discharge, id. mt : 
not available for more than one year's rent of petitioner for protec- 


tion, 503 
pISTRIBUTIVE SHARE, 
under intestacy, plaint lies for, 99 
ISTRICT, 
? meaning of term, 2, n. (b.) 
in what, suit may be brought, 113 et seq. - 
ISTRICTS, . 
" of the County Courts, 1,2 
of Metropolitan Courts, provisions as to, 119 
how arranged by Orders in Council, App. 1 
IVIDEND, 
to be made by assignees, 436 
in what manner to be made, ib. 
in respect of an annuity, 408 
how to be made in protection cases, 506 
form of notice of, 508 
DOCUMENTS, 
i ion of, how obtainable, 145 
notice to _ | a 
notice to juce, : 
i p to stamping at the hearing, 174 
DOUBLE VALUE, 
action for, lies in County Court, 61 
DUCHY OF LANCASTER, CHANCELLOR OF, 
appointment, &c. of Judge by, 8 
appointment of Deputy Judge by, 9 
DUTIES: SeeJunon, Recisrran, Barire. 
LS OR CARRIES ON HIS BUSINESS, | z 
vies of these words in 9 & 10 Vict, c. 95, 8. 128... 74 
cases as to, 74, 78 
under 9 & 10 Viet, ¢, 95, s. 60... 118 


’ 


EAST MPANY, f ! ; 
cena 2 salaries of officers in service of, how liable to insolvent’s 
debts, 427 
ROCLESIASTICAL BENEFICE, 
aasignee cannot nominate to vacant, 423, 502 j 
sequestration of profits of, may be obtained by assignee, 426 
cases respecting, 427 : : ‘ 
cannot be sequestered by assignee in protection cases, 458 
BJECTMENT, 
does not lie in County Court, 46, 58 Ps 
but title to realty may be tried by consent, 65 
BLRCTION, 
by assignees to accept or déliver up leases, 425, 503 
ENTRY, : : 
in minute-book, when evidence, 22 
of t, 107 : 
warrant of possession, 288 


or defendant, how amended, 159, 160 
to be amended or revoked, 416 


rrr 


& 
> 
cea 


a 
aH 
a 


sre 
ii 
i) 


power of the Court in certain cases as to ition of, 422 
# - as to dispos of, 422 


Lette 
rll 


protection to be vested in official assignee, 493 
to-be vested in assignee, 496 
not to be taken without order, 501 


i 
? 


See Copruonp, Furunn-acquinen Propeaty, Lnase. 
EVIDENCE. See Wirness, 
amendment of variance between proceedings in evidence, 171 
cannot be given of matters dehors summons and particulars, ih. 
of parties to suit, 171 
giving false, in County Court, is perjury, 175 
certified copy of order appointing assignees to be, 420 
of removal or appointment of assignee, what to be, ib. 
on behalf of insolvent, 383 
of petition for protection and final order, 492 
of appointments of assignees in protection cases, 501 
proceedings, or a copy thereof, in protection cases receivable ax, 42 
what to be, of orders, &c., of Charity Commissioners, 518 
EXAMINATION, See Evipenon. 
of defendant at hearing touching his estate, &c., 168 
of witnesses how conducted, 172, 173 
of defentlant on judgmerit-summons, 220 
In Prorgorton Casns, 
notice of to be given to creditors, 470 
i to be advertised, ib. 
’ of petitioner on oath, 472 
adjournment of, 475 
powers of, to be the same as in bankruptcy, 476 
of objections and claims in reference to dividend, 507 
under Judgment Debtors Act, 512 
EXAMINER, 


powers of, in refere 
™m per 
of, how to be paid, ib. 

order of reference to, ‘385 


tb. 
ib 


de 
seers cttecker of, 452 
Waantno Avranst, 
See Anaxvowmenr. 
ER (COURT OF), 


—_ Crown debtors, when, 336 
See Customs. 


0) See Wannanxt, Jupomunt-Summons, Foreiox Execution, 
and Destors. 
form of, against goods of defendant dnder 19 & 14 Viet, . 61, s. 9...205 
against witness for fine, 155 
on cross judgments, 183 


hat goods inay be taken in, 212 
when suspended, 213 
, i. 

of goods taken in, how regulated, 214 
against the person, how obtained, 215 
costs of, 202, 225 
as to payment of fees upon warrants of, 214, 215, App. 
against party gut of the jurisdiction of Court, 254 
caution to bailiff executing process, 237 
where rent is due to landlord, 260 
interpleader sunimons on claim tg goods taken in, 262, 26 
form of execution on interpleader summons, 271 

against goods oftestator, 303 
for penalties recovered before justice, 318 
creditors may petition for vesting order, 340 
when not available after insolvent’s invprisonment, 434 
not to be issued against insolvent for debts to which adjudication ex- 
tends, 417 . 

may be permitted by Court to be taken out upon judgment when insolvent 

has ability to pay or is dead leaving assets, 437 : ‘ 
course to be pursued as to insolvent’s future property not liable to, ib. 

mer in, may petition for protection, when, 442 


g TION AGAINST THE GOODS OR PERSON, 


warrant of where to be executed, 234 
in foreign district, i, 

warrant of, to Foreign Court, 235 
caution to bailiff executing, 287, 23s 


EXECUTORS AND ADMINISTRATORS, 


amendment where party’sues or is sued in representative character, 161 


' seire facias, by or against, 296 


how they may sue anil be sugd; 300° 

non-appearance of, at hearing, 301 ° 

costs against, i), . ; 

judgments against, in particular cases, $0S—310 

stmmions against, charging devastavit, 306 ‘ 

payment into Court by, Suv 

summona against, where assets have come to hand since judgueut, 415 


ip 


EXTENSION OF JURISDICTION, 
to cases not exceeding 50/., 45 
by consent, 65 


prisoners in custody under, how to be discharged, 336 
See Cnown Duprons, 
berg joys DEBT, sin ws 
not effected prisonment, 1 
BXTORTION, 7 ” 
penalties on officers of Court for, 41 


FP ; 
a cannot be tried in County Court, 46 
except by consent, 58, 65 
FALSE EVIDENCE, 
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FRAUD. See Jupament-Summons. 
debts contracted by, ground for remand, 397, 401 
waiver of, by creditor, 402 9 
right to protecting order prevented by, 473, 479°” 
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for di of prisoner on sureties, 370 notice to be given when insolvent is brought up for, 355 
forthwith, 892 form of order for, ib. 
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may require examination of assignee’s accounts, 437 
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adjournment of Court on death of, 5 
may be appointed for several districts, 2 
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proceedings against, under 8 & 9 Vict, c. 127, 509—517 
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ont by Court of Appeal, 253 
‘may sue without, 96 
«Bae 
undertaking by, id. 
NCE. See ApPeaRance. 
a at the hearing, 164 


; t, 166 
NON-JOINDER, 
of defendants, whether objectionable, 101, 162 
_+ Of wife ainendable, 96, 160 


884 INDEX. 
“a pnt how amended, 161 


petitioners to the 
Of plaintit eoaet sutitled to be discharged by judgment of, for 


148, 144 
Limitations, 143, 145 


replevin 


i 


over, ib, ‘ 
bh discharge, to Le given to gaoler, 386 
order and hearing, 356 
tors, 376 
in real estate of insolvent, 42 
fod Anat eet 
order in part, 492 
to creditors and for Gazette of first examination, 47 
nowt Ch OF ACTION Charitable Trusts Acta, how to be given, 523— 
officers of 
—_. OF Fgh gy 
to en, 244, 246 
of, 245 
operates as a stay of proceedings, 245 
orders under 
now! ir oF Jn Charitable Trusts Acts, 530 
when to 
Noric# OF SU ven, and form of, 147, 148 
to bond, 258, 372, 532 


of 
of 
of 
to 
of 
of 
of claim 
of 
in 
ty 


Hil il 
sil 
E 


HH 


a 
=] 


and effect of, 145,146 - 


pas to, 146 : 
iE REMOVAL AND DISEASES PREVENTION ACT (18 & 19 


to be examined on, 171, 181 


ble, 455 
may be examined upon, in protection cases, 472 


County Court, 69 


may be administered by officer and examiner, 384 
snaking faze, how 


to be sufficient evidence of vesting orders and appointment of 
420 


pensions of naval and military, how applicable to payment 


37 
joinder of offices by, 40 
extortion or misconduct of, 41 
where action against, may be brought, 79 
executing warrant of possession, how protected, 291 
OFFICIAL ASSIGNEE, 
eatate and v%cts of petitioner for protection vested in, 493 
to be held iy, as in case of bankruptcy, ib. 
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— in walls of, only allowed generally to petition, 366 


L 


of summons on, 121 
for bringing up to give evidence, 157 
to obtain ditto, ¢b. 
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for discharge, when, 334—336 
must be in walls of prison, when, 366 
be discharged on bail until hearing, when, 367 Rs 
of debts, property, &¢., to be filed by, after vesting order 


Ai 


petition by, an act of bankruptcy, 340 
of, may be opposed by creditors, 376 
creditors may oppose of, 378 
in certain cases for six mouths, 391 
three years, 394 
two years, 397 
adjudication, warrant of attorney to be executed by, 389 
be farther examined after having been discharged, 416 
= hg Crown debts, how to be discharged, 335 
writ of capias or extent, may apply to Court of Exchequer fur 
discharge, 336 
PRIVILEGE, 


not allowed to attorney of Court, 43 
nor to other person, ib. 
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of books and writings may be ordered by Court, 476 
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issuing warrant , 290 
of Court, by whom + of possession has been issued, 291 


om or irregular, 319 
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discharged out of custody, acts of, to be valid, 343 
action not to be brought here vesting order avoided, i 
a me apaial whe g order avoided, ib. 
in making conveyances, 422 
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stock a pea invested in, may be transferred by order of 
opposition to discharge by, how to be given, 377 


0 transfer of shares in under Charitable Trusts’ Acts, 537 


title of, wi a uh ius: by appointment of an assignee, under 


RAILWAY COMPANY, 
service of summons on, 121 
REAL ESTATE, 
of prisoner to Us vested in, provisional asignes, 342 


assignees subsequently appointed by Court, 420 
to be sold by public oh — 


be —> sold by private contract after ineffectual attempt to sell by auction, 
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discretion as to disposal of, may be exercised in certain cases, 422 
may be if more beneficial than a sale, ib. 
i — own benefit, may be exercised by assignees, 


the like, under Protection Acta, 502 
Tal aaa ada clatama aaa on final order, 496 
conditioned to prosecute for perjury, 176 
for before Justice, 319 
RECOGNIZANCE OF BAIL, ' 
before hearing, when insolvent may be discharged upon, 367 
the Court may appoint persons to receive, 374 : 
of persons resident certain distance from London, how to be taken, id, 
_ Commissioners may make rules for the regulating the amount and taking 


of, ib, 
0 al ge ge of County Court, id. 
estreat of, id 


insolvent to appear, 375 ~ 
when prisoner to be discharged after taking, 374 
form 6 order to discharge, 368 
affidavit of each pfoposed surety, 369 
gaoler’s warrant to discharge on, 370 
affidavit of, having been taken, 371 
* — notice of sureties, 372 
RECORD, COURTS OF, 
County Courts are, 44 


RECORD, 
of of County Court, under Charitable Trusts Act, 522 
RECOVERY OF TENEMENTS. Sce Tunuments, Recovery ov. 
CE, See Ansitaation, Rererence To. 
to arbitration, 179 " 
form of Order of, 180 


of fe: aad accounts for examination, 436 ; 
vents’ schedule and accounts to examiner, 383 
expense of, how to be paid, 384 
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*~ insolvent refusing to appear or to answer questions on ‘further exami- 
nation may be committed, 416 , 

REGISTRAR, 

must frame additional forms, when required, 6 

appointment and removal of, 15 

is paid by salary, ib. n. (u). ? 

appointment of two Registrars in populous district, 16 

may assistant clerks, ib. 

must reside within district of his Court, ib. 

not to be appointed for more than one district, ib. 

deputy to, how appointed, id. 


— deputy of, in case of death, 18 
office, when open, ib. 
~ has care of Court-House, ib. 
must an account of suitors’ money, 19 
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i in keeping the books, 22 

entry of minutes of proceedings by, ib. 
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of ney in execution, 212, 237 
; TION, 
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of appeal, 245 
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STAY OF PROCEEDINGS, y Pi of service of, when not personal, 122 
practice of Superior Courts as to, in actions for less than 40s., 72, n./(e) validity of irregular service of, how determined, ib, 
whether notice for a new trial operates as a, 193 : service of, where defendant keeps. house, 121 : 
after j % 218 resists bailiff, id, 
service on wrong party, 92 
oo ay thamtad sttaaa 608 sartn of be dary of d 125 
be served within yards of boun of district, 12 
by writ of certiorari, 324 + garvice of, out of tho distrist, 125, 126 
in public company bel to insolvent may be transfe der 0 
~< ee y rred by order of 


the like in case of petitioner for protection, 502 
in | a funds coming to insolvent after discharge, how to be dealt with, 


SUBP@NA, 
7 be tneed be th County Court, 33 02 
form of, 363 apn goer 


SUCORSSION DUTY ACT, . Te egilnah eneoutor who hes wasted aisots, 306 
P lies ten te County Court, 579 a where assets have come to his hands since judgment, 315 
UMMONSES. See Summonsns, Sucorsstyn, 1g before justice, for penalty, 317 
SUGGHETION, cate ne gana SUMMONS 'TO JURORS, 
deprive plaintiff costs, no lon necessary, 2 fe 
siete - Aotton. wel : 
what district it may be brought, 113 
SUITS IN EQUITY, “ 
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RISDICTION AND PROCEEDINGS IN 


| _—« THE COUNTY court, 


IN RELATION TO 


TES AND LETTERS OF ADMINISTRATION. 


‘¢ Seeeteeenenmentnnentneenmmeniceseeecee 


lt the voluntary and contentious jurisdiction of Eccle- Court of 
and other Courts in England, respecting the pe 


° f revocation of the probate of wills or letters of 
istration, is now abolished, and, with certain excep- 
fo be noticed, transferred to Her Majesty's Court of 
@, which is to hold its ordinary sittings and to 
‘Mts principal registry at such place or places in 
mm or Middlesex as Her Majesty in Council shall 
time to time appoint (a). 
‘an Order in Council, made the 2nd December, 1857, 
Court of Probate shall hold its ordinary sittings in 
f the Courts of Westminster Hall which canbe 
mently used for the purpose and shall have its 
pal registry in the City of London in the building 
ised as the public registry of the Archbishop of 


B Judge presides over the Court of Probate, who 
‘Ris office during good behaviour, and has rank and 
mee with the puisne Judges of the Superior Courts 
Law at Westminster according to the date 

nent (b). 


9 & 21 Vict., 0. 77, 08. 3, 4. (b) Id, 28. 5, 6, 8. 


- phOCEMDINGS UNDER THE ACT RELATING ‘ro #8 AND LETTERS OF ADMINISTRATION. 


aiid and its grants and orders have the same Photh Houses of Parliament within one month after 
effect throughout all England and in relation to the making thereof if Parliament be then sitting, or, 
in all parts of England of deceased . urlia. be not then sitting, within one month 
personal as the Prerogative Court of the Archbishop of Pele commencement of the then next Session of 
Canterbury and its grants and orders respectively had gt lament (7). 
ion of the Act in the province of Canterbury, “ok of a will or letters of administration may, UPON Power of 
ne pep for legacies or suits for the distribution of lication for that purpose to the district registry, be Nee 
idues can be entertained by the Court of Probate (c), ted in common form’ by the Distrigt Registrar in to rant 
are established for each of the districts, forty in n of the Court of Probate, and under the seal i ll 
Pi 0 ified in the Schedule of the Act, and at the Minted to be used in such district registry, if it shall of adminis 
cone 1 in guch Schedule, a public registry, m by affidavit (h) of the person, or some, or one 
“Phe District Registry,” attached to and under the Me persons, applying for the same, that the testator or 
controul of the Court of Probate (d). fate, as the case may be, at the time of his death 
Rule for Power is given by the Act to the Lord Chancellor, with & fixec place of abode within the districtin which the 
of Pree wet a of certain other Judges, to make on is made, such place of abode being stated in 


its officers. rules and orders for regulating the procedure and practice Midavit;and such probate or letters of administration 
of the Court, and the duties of the Registrars, District effect over the personal estate of the deceased 

: ‘and other officers thereof, and for determining l of England accordingly (i). 
pt halt be deemed contentious and what shall le i not obligatory on any person to apply for probate 


deemed non-contentious business, and, subject to the dministration to any district registry, or through any 
js provisions of the Act, for regulating the time and at ‘Court, but in every case such application may be 
aprons of ae Meee fiom the decisions of the sil’ bugh the principal registry of the Court of Pro- 
Court, and generally for carrying the provisions of the . ever the testator or intestate may at the time of 
Act into effect. . Such rules and orders may be repealed, feath have had his fixed place of abode. A contentious 
amended added to, or altered by such authority, as is ‘a@tising out of such last-mentioned application, 
Cl aieaah te the. heh GO , + be sent to the Judge of the County Court for 
In pursuance of the above provision, three sets of rules (h). 
and orders have been published, 1st, in respect of con much affidavit shall be conclusive for the purpose of Affidavit to 
tentious business (/); 2nd, in respect of non-contentiows , wnsing the grant by the District Registrar of probate be cmclu 
business in the principal registry, and 3rd, in respect of Sministration ; and no such grant of probate or admi- thorising 
non-contentious business in the district registries. ition shall be liable to be recalled, revoked, or other- “™"* 
All rules and orders to be made under the Act 20 &21 “Mipeached by reason that the testator or intestate 
Vict. c. 77, concerning procedure and practice, and the @ fixed place of abode within the district at the 
della of haa to be fxed under the Act, ‘and all alten: ‘his death, and every probate and administration 


M0 & 21 Vict. o. 77, s. 119. 
jm. Post, p. 41. (e) dd, &, 30. a affidavit, post, pp. 10, 11, 43. 


21 ©, 77, «. 46, (h) Id. &. 59. See post, p. 16, 
B2 


ae ee tna =allit 


ae 
Ey 


: ued such District Registrar shall effectually 
“Gcharge and’ protect all persons paying to or dealing 
with any executor or administrator thereunder, notwith. 

want or defect in such affidavit as is required 


i probates and administrations through the 
Court of Probate in contentious cases when the contest 
is terminated, and all business of a non-contentious 
nature to be taken in the Court in matters of testacy 
and intestacy, not being proceedings in any suit, and 
also the business of lodging caveats against the grant of 
‘probate or administration. ‘This is further explainet 
by the commencing rules in respect of non-contentious 
business, which declare that non-contentious business 
shall include all common form business as defined by the 
Act and the warning of caveats. The first rule as to 
contentious business provides that all proceedings in the 
Court of Probate, or in the registries thereof, in respect of 
business not included in the Act itself under the expres: 
sion “common form business,” except the warning of 
caveats, shall be deemed to be contentious business. 

The District Registrar shall not. grant probate or 

in any case in which there is contention a 
o the grant until such contention is terminated or dis- 
of by decree or otherwise, or in which it otherwise 

to him that probate or administration ought not 

i common form (m). 
ae it appears to a District Registrar 
it is doubtful whether the probate or letters of 
inistration which may be applied for, should or should 


» (ma) Td, 8, 48. 


re 
i 


I 


4 


E 


() 20 & 21 Viet. @. 77,9. 47. 


ug 
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or where any question arises in relation take dire. 
Ts ‘or application for the grant of any probate Judge. 
vin ion, the District Registrar shall transmit a 
jent of the matter in question to the Registrars of 
ourt of Probate, who shall obtain the directions of | 
ge in relation thereto, and the Judge may direct 
trict Registrar to proceed in the matter of the 
according to such instructions as to the Judge ' 
necessary, or may forbid any further proceed- 
District Registrar in relation to the matter of 
lion, leaving the party applying for the grant 
to make application to the Court of Probate 
igh its principal registry, or if the case be within its 
ition, to a County Court (n). 
son intending to oppose a grant of probate or Steps to be 
tion, for which application has been made to a pwr ng 
Registrar, is to appear before such District jn 
, either personally, or by his proctor, solicitor, : 
by, and signify such his intention; otherwise 
‘person is to cause an appearance to be entered 
m in the principal registry. This rule is to apply, 
jer the person intending to oppose the grant, has or 
| been previously warned to a caveat, or served 


citation (0). 


he District Registrar shall, upon being informed of 
th intention to oppose a grant, require the person 
g to oppose the same, to furnish him with his 


me and address, and in case of a proctor, solicitor, or 
Wey, with his client's name and address, and shall 


& notice of such declared intention, with the name 
of the party, and of his proctor, solicitor 
(if any), to the Registrars of the principal 
(p). ‘ 
District Registrar shall in no case after he. has 
i to the Registrars of the principal registry a 


(m)°20 & 21 Vict. o. 77, 8. 50, . 
Registrars 


: Non-Contentiotig Business, No. 72. 
(p) Id, No. 73. ’ 


ot of such grant, except under the directions 
of the Court of Probate, or of « County 
Court Judge) 

‘Aanstling 10 the poucticn of the Ecclesiastical Courts, 
it was competent to any person who might be desirous of 
questioning the validity of any testamentary instrument 
or the right to administration, to cause a caveat against 
the grant of probate or administration to be entered; 
when that wasdone, the probate or administration could 
not issue without notice to the party entering it. 

Caveats against the grant of probates or administra. 
tions may be lodged in the principal registry, or in any 


entered in the principal registry, notice thereof 
shall be given to the District Registiar of the district, if 
any, in which it is alleged the deceased resided at the 
time of his decease, and to any other District Registrar 
to whom it may appear to the Registrar of the principal 


district in which it is alleged’the deceased resided at the 
time of his death, or in which he is known to have had a 
fixed place of abode at the time of his death (¢). 


sate 7 74. 
(8) 
: Non-Contentious Business, No. 68. 


BS AND LETTERS OF ADMINISTRATION. 
eat shall affect any grant made on the day on 
c is entered, unless notice of such caveat 
ved prior to the grant passing the seal (w). 
i shall remain in force for the space of six 
ly, and then expire and be of no effect, but may 
droms tiene to tiene as formetiy. A caveat shall 
med at the place mentioned in it, as the address of 
who entered it. It shall be sufficient for the 
) a caveat that one of the Registrars send by 
public post a warning signed by himself, and directed 
person who entered it, at the address mentioned 


may be entered either in the principal registry 
district registry, by the party intending to oppose 
of probate or letters of administration (y).. When 
has been entered, the probate or letters of ad- 
eannot issue without notice to the person 

it, or to the proctor, solicitor, or attorney of 
having interest. Upon the notice being given, 

h is technically called “warning the caveat” (2), 
the caveat is withdrawn, in which case the grant of 
or administration proceeds in common form, or, 
opposition be persisted in, an appearance is entered 


‘the name of the party opposing, and a suit to deter- 
he the validity of the testamentary instrument, or the 
it. to the grant of administration, then ensues between 


@ party appearing in answer to the warning of a 

at, the matter shall be entered as a cause in the 

book, and the contentious business shall thereupon 
to commence (a). 


» it shall appear by affidavit of the person, or Yous 
or one of the persons applying for probate or letters Qo", 


: Contentions Business, Form No. 1. Rules for District 
Form No. 27. 
No. 2, Contentious Business. 
Rules respecting Contentious Business, No. 6. 
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‘been made for regulating the practice of the 
ts, which came into force on the 4th February, 
are annexed to such rules, which are to be 
nearly as the circumstances of each case will 
The forms are not to be printed, but are to be 
n on foolscap paper. 
rocedings for which rules and orders are not by 
rules provided, the rules and proceeding of the 
ft of Probate shall be followed so far as they are 
jeable ( /). 
ie affidavit to be made by @ person applying for pro- Afidavite 
or for letters of administration, does not necessarily jection 
ire any statement as to the real estate of or to which of County 


x 


As 


having jurisdiction in the place in which 

orn that the deceased had at the time of 

: fixed of abode, shall have the con. 

poh vest i oe dons of the Court of Pro. 

questions as to the grant and revoca- 

the will or letters of administration 

of the effects of such deceased person, in case there be 
contention in relation thereto (c). ; 

For regulating the procedure and practice of the 
County Courts and the Judges, Registrars, and officers 
thereof, in relation to their jurisdiction and proceedings 
under the Act, rules and orders may be from time to time 
framed, amended, and certified by the County Court 
Judges appointed for the time being to frame rules 
and orders for regulating the practice of the County 
Courts under the Act 19 & 20 Vict., c. 108 (d), and 
shall be subject to be allowed or disallowed or altered, 
and shall be in force from the day named for that 
purpose by the Lord Chancellor, as in the same Act 
is provided in relation to other rules and orders regu- 

the practice of the same courts (e). ; 
pursuance of the above power, certain rules and 


20 & 21 Vict., 0. 77, 8. 54, 
4 20 & 21 Vict. c. 77, s. 60. 


may or may not have been seised or entitled 
lly ; but in order to give the County Court 
nh in the matter, it will be necessary to frame 
wit in conformity with the 54th section of the 
» The statement as to the place of abode and 
property of « testator or intestate, contained in 
it, which is to give contentious jurisdiction to 
of the County Court, must either be included 
inal affidavit of the person applying for probate 
of administration, or it may it should seem, 
fe hecessary, be made in a ee affidayit, The 
Wequires that certain particulars should appear by 
Wit of the person or some or one of ‘the persons 
ing for probate or letters of administration, but 
re the object of the proceedings is for the revocation 
pi or letters of administration, there may be a 
y in obtaining the necessary affidavit for founding 
isdiction of the County Court as the party who has 
d the grant, unless he has made such affidavit in 
instance, may object to make the necessary 
Wit in a subsequent proceeding to defeat his own 


oy 


—E 


@ @ caveat has been entered against the probate 
will, or the grant of letters of administration, and 


(f) County Court (Probate) Rules, No, 12, 


Court, 


pokes be determined by the Judge of the 


County Court, the following forms of affidayit will be 


ig 


i? 


= as ica ty 


? 
F 
3 


law 
of 
that 
the 


E 


the said 
to the 
[And I lastly make oath that the sai 


was not seized or entitled bene- 
to the best of my knowledge, 


ey 


had any real estate under the value of 3001, insert 
Oe cake pag of the last sentence within brackets.) 

make oath that the-value of the real estate of or 

seised or entitled — at the 
his death was under tlie value of three hun pounds, 
Sie of my knowledge, information, and belief. 
-  @igned) CD. 
this ¥ 

= a 18 , before a} zB 


(9) Each testamentary paper to be marked by the persons sworn, and 
the person administering the oath, 


" for ‘such probate or grant is desirous 
cere 
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3 Oath for Administrators. 
i | Majesty's Court of Probate. The District Registry 
i In the goods of A.B,, deceased. 

a or solemnly affirm] that A. 


one of the next of kin of the said deceased 
in accordance with the circumstances of the 
faithfully administet the personal estate and 
deceased by paying his just debts and dis- 
of his estate according to law ; that I will 
and render an account of my administration 
w so to do ; that the said deceased died 
day of 18 ; 

his death he had a fixed place of abode at 
within the said district of and 

e personal estate and 
id in respect of which letters of 


tof my knowledge, information, 
ath that the said 
‘or entitled benefi 


Gny real estate wnder the value of 3001. insert the 
Mowing instead of the last sentence within brackets, ) 


Mai lastly make oath that the value of the real estate of or 

t the said deceased was seised or entitled beneficially at 

ie of his death was under the value of three hundred 
& to the best of my knowledge, information, and belief. 


(Signed) ©. D. 
on the 
18 EK. F, 


& 
a: f 
Pt 

- 


MOGRRDINGS UNDER THE ACT RELATING +o 
wit to Jurisdiction of 
wide. i. A 


Tu the goods of A. B., deceased. te 
oan amare ear 


att: 

= i=} 

t 
5Se 
BS 
| 
>s 
7; 
4 


tet 
it 
Ha 
g% : 
ia 
ff 
[ E 
nit 
F i 


i 
it 
| 


i 
Z 
: 
i 
: 
: 
: 
[ 


E 
if 
if 
E 
F 
: 
: 
: 


: 
5 
| 
| 


best of my knowledge, information, and belief. 
following instead of the last sentence.) ‘ 


| 
Ss 
2 
Fy 
: 


E 
sf 
Er 
if 
if 
F 
: 
+ 
F 
Z 
E 


three hundred 
time his death was under the value of 
ph matey Boe my knowledge, information, and belief. 
(Signed) C.D. 
Sworn at onthe ) 
day of F 
18 before me, } 


of the fl Droperty f a testator or intestate, which is {p’ give con- 
Gray, tentions jurisdiction to the Judge of a County Court, 
diction to Under the previous provisions, shall, except as therein- 
be conclu: after provided, be conclusive for the purpose of autho- 
rising the exercise of such, jurisdiction, and the grant or 


“Wile the revocation of probate or administration in compliance 
pending, with the decree of such Judge, and no such grant of- 


Insert the names, residences, and titles, or professions of the persons 
the affidavit. 
@ codicils, if any. 


In Her Majesty’s Court of Probate. Tho District Registry 
- : 
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r tion shall be liable to be recalled, re- 
otherwise impeached, by reason that the testator 
» had no fixed place of abode within the juris- 
such Judge, or within any of the said districts 
of his death, or by reason that the personal 
Sworn to be under the value of 2001., did, in fact, 
int to or exceed that value, or that thé value of the 
estate, of or to which the deceased was seised or 
beneficially at the time of his death amounted to 
8001. ; provided that, where it shall be shown 
ge of a County Court, before whom any matter 
under this Act, that the place of abode or 
of the property of the testator or intestate in respect 
ose will or estate he may have been applied to for 
jor revocation of probate or administration has not 
| correctly stated in the affidavit; and,, if correctly 
@, would not have authorised him to exercise such 
tntious jurisdiction, he shall stay all further pro- 
igs in his Court in the matter, leaving any party to 
to the Court of Probate for such grant or revoéa- 
j and making stich order as to the costs of the 
wings before him as he may think just (h). 
sm a matter of contention has arisen, which is Application 
within the jurisdiction of the County Court, any pd 


on. desirous of taking proceedings under the stat, Court. 


i 21 Vict. c. 77, shall lodge with the Registrar of 


Court having jurisdiction in the matter an application 
Writing, according to the ‘Form A. annexed to the 


1 duly stamped with the proper duty thereon :-— Oy 


Form A. 
ic to a County Court for proceedings to be taken 
Mader the Act 20 & 21 Vict., ¢. 77, Jor Amending 
th relating to Probates and Letters of Adminis- 
in England. 


[or ©. D., proctor, solicitor, or attorney 
] do hereby apply to the Judge of the 


as 


(% 20 & 21 Viet.,c.77,5.67, + 
~ () County Court (Probate) Rules, No. 1, 


the 


‘its 


. a te or letters of administration, 
ty against whom the application is made] ix E. F. of 
— nih 2%) mealies wand 


Where shall have lodged caveat against 
the grant of probate or letters of administration, ax 
proceedings are proposed to be taken in a County Cout, 
it who shall have applied for the probate ot 
shall be deemed the plaintiff in 
Seeeeeties asi oa 
Rp ere ee Se Soaeeet Se Sen ‘ 
party making application to » jounty Court | 
ronebe of probate or letters of administration 
be deemed the plaintiff in the proceedings, and the 
whom the application is made shall be 
deemed the defendant (n). 

Slices ch eaattoniben cl 'be inal to 6 County Ona 
for the grant or revocation of probate or letters of admi- 
nistration, the person making the application shall 
produce to the Registrar a certified copy of the affidavit 
made by the party who shall have applied for or obtained 


Soe 


property the testator or intestate was such as to 
oe iline ta as tek of Os County Court, the 
Registrar shall issue a notice to the defendant according 
to the Form B. annexed, and deliver a notice according 
to such form then and there to the plaintiff or bis 


agent (0) 


County Court (Probate) Rules, No. 2. 
” _ (o) Id. No. 4. 


(n) Ad, No. 3 


That at a County Court to be holden at 
hour 


day of at the 

the noon, the Judge of this Court will 

decree for the grant [or, revocation] of 
in 


day of 


185. 
[or, Defendant, 


Registrar of the Court, 


a mentioned notices shall be issued ten clear Issue and 
the day on which the Judge shall proceed to “tice 
in the matter (p). 

8 shall be served by a bailiff of the Court by his 
ing the same to some person at the respective places 
of the parties as mentioned in the applica- 
ir p lings to be taken (q). 
: of the County Court, at the time that Notice on 
ies the notices in proceedings for the revocation of — 
ant of probate or letters of administration, shall tion. 

@ by post, according to the form C annexed, to 

Registrar by whom the probate or letters of 
n has been granted, to produce the original 
necessary documents at the County Court ut 
matter of the application will be considered (r). 


i | (Probate) Rules, No. 6. (g) 4d, No, 6. 


When sae 
principal 


in the will (6) and] all 
be pevincnd Pay ny eal vg en A to the hho 
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ty Court, the Registrar upon the receipt 

shall forthwith issue a notice according to 

the schedule (¢) both to the plaintiff and defen- 

it any application being made to the Court by i 

iff (u). ‘ 

a decree being made by a J udge of a County Court 

@ grant or revocation of a probate or administra- oan reg 

many such cause, the Registrar of the County Court transmit 
it to the District-Registrar of the district in ‘ties 

hit shall have been sworn that the deceased had at the fr grant or 

‘of his decease his fixed place of abode, 


i & certificate, of probate, 
t the seal of the County Court, of such decree having 


; and thereupon, on the application of the party 


pie 185. r in favour of whom such decree shall have been 
ye this oh a alien of Ue Registrar os a office } & probate or administration in compliance with 
Hours of attendance e ‘¥F 
from ten till four, except on for 


r § shall be issued from such district registry, or 
je ease may require, the probate or letters of admi- 
ation theretofore granted shall be recalled or varied 
¢ District-Registrar according to the effect of such 
oR to be given by the Registrar of a 
P Court under sect. 55 of the 20 & 21 Vict. c. 77, 
d ‘according to form D annexed, and on, or before 
¥ mentioned in the notice, the plaintiff shall deliver 
o Regi such form stamped with the proper duty 
a, and the cause shall not proceed until such form 

i is so delivered: provided that the defen- 
procure and deliver such form duly stamped if 


iff shall have neglected to deliver such form so 
=1) 1 


bli on any person to apply for 
+ gaia # i i any district registry or 
oa any County Court, but in every case such 
application may be made through the principal registry 
of the Court of Probate wherever the testator or — 
may at the time of his death have had his fixed p a: 
abode; provided that where in any contentions - * 
arising out of any such application, it is gl hs 
Court of Probate that the state of the property _ us 
of abode of the deceased were such as to give - : - 
jurisdiction to the Judge of a County Court, t a 
of Probate may send the cause to such County = 7 
the Judge thereof shall proceed therein as if suc — . 
cation and cause had been made to and arisen in 
in the first instance (‘). a 
eo application for probate or letters of gery 
tion has been made at the principal registry, : gh 
ontentious matter shall arise out of such app : . 
ae the Judge of the Court of Probate shall sen 


a, | tal ae ee ee ie 
2 SRN SRE pet Nps pst 


Saeed 


(® See the form, ante, p. 15. 
3 County Court (Probate) Rules, No, 11. 

2) 20 & 21 Vict., c, 77, 8. 55. 
(y) County Court (Probate) Rules, No. 8. 


heat 


administration without will annexed has been 
oO: oe (t) 20 & 21 Viet., c. 77, 8. 59. 
granted. 


PROCEEDINGS UNDER THE ACT RELATING To 


Fors D, 
(Stamp, 40s.) 


ertificate istrar of a County Court, under sect, 55 
° - ~ 20 & 21 Viet. ¢. 77. 


, Gan) 
In the County Court of holden at 
; Bet A. B., Plaintiff, 
we * wee 
0. D., Defendant. 
(Address, ) 


Registrar of the above Court, do hereby certify that 
i bikvate anenve wen mando the above conse :— 


[Here set out the decree. | 
Certified under the Seal of the Court, r'} 
day of 18 
Registrar of the Court, 


Judge of any County Court before whom any 
Pl pe shall be raised, relating to matters and 
causes testamentary under the Act, shall, subject to the 
Rules and Orders under the Act, have all the jurisdiction, 
power, and authority to decide the same, and enforce 
judgment -therein, and to enforce orders in relation 
thereto, as if the same had been an ordinary action in the 

rt (2). 3 ‘ 
be ap laieie (a) that the affidavit of the facts, 
giving the County Court jurisdiction, is to be conclusive 
unless it shall be shown to the Judge of the County 
Court before whom the matter is pending, that the place 
of abode, or state of the property of the testator or 
intestate, has not. been correctly stated in such affidavit, 
and if correetly stated would not have given the Tudge of 
the County Court contentious jurisdiction, in which case 
he shall stay all farther proceedings in the matter, leaving 
any party to apply to the Court of Probate for such grant 


(2) 20 & 21 Vict., c, 77, 2. 56. (a) Ante, pp. 12, 13. 
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on, and making such order as to the costs of 
(s before him as he may think just (0). 

day mentioned in the notice, the Judge, 
her both parties are then before him or not, may 
ged to consider the matter of the application and to 
a decree thereon, or he may adjourn the proceedings 
ttime to time as he may think fit (c). 

e decree shall be according to form E. annexed, and 
y of such decree shall be sent by post to the plaintiff 
defendant (d ). 


“ae 


rg 


o Form F. 


In the County Court of “ holden at 
AR Between A. B,, Plaintiff, 
and 
: ©. D., Defendant. 
on the hearing of the application in this cause, at a Court 
on this day, it is decreed as follows :— 
4 [Here set out the decree. | 


bit is ordered that the do pay tho sum of 


o ’s dosts, and that the same be paid to the 
rar of this Court on the 


) 


day of 185 . 
Bunder the Seal of the Court, a 
“a day of 185. 
5 By order of the Court, 
* * Registrar, 


of attendance at the office of the Registrar [place of office] 


from ten till four, except on when the oftice will 
De closed at one. 


Hass 


bates of wills and letters of administration granted Proof of 
fommon form, are liable to be recalled upon suits pe mc 
Anstituted for that purpose. When it is desired form. 
f to establish the validity of any testamentary 


t, a suit may be instituted for that purpose ; 


'& 21 Vict., o. 77, a. 57, ante, pp. 12, 13, 
Court (Probate) Rules, No. 9. (@) 1., No. 10, 


o2 


5 


PROCEEDINGS UNDER THE ACT RELATING TO 


ys: TES AND LETTERS OF ADMINISTRATION. 
Par 
py a > pt -ogiac ge aedeagal. b affect or purport to affect the real estate, shall 
Executors or other parties who, previously to the 3 ng sng aa person applying to cite the 
passing of the Act, might prove wills in solemn form of or h meee er such person or persons as 
jaw, shall be at liberty to prove wills under similar cir: og ee any mabe any tptclal tenitions 
Teach iat: the: cemtin telailognn, obilities ont as _— cited, which he may think the 
effect as formerly. Next of kin and others have also 4 : _oerpagrtagl aes 
right to put executors upon such proof of a will(/), ik heir at law bom shall make it necessary Hit in cn. 
Where a party proposes to prove a will or codicil in e ty coe er persons having or pre- ict to be 
solasen form of law, and no cayest has been. entered, « | in ge “ in the real estate of a deceased person, band at 
a caveat has been entered and no appearance given to the * own to the Court, and the Court is satisfied cited not to 
warning thereof, the contentious business shall be held 5 ga — at the time of his decease seised of, on se 
to commence with the extracting of a citation in the form peed 0, or power to appoint by will some real 
No. 3, 5, in the Rules, or in some similar form (9), is beneficially, a ae any: Cate where the will pro- 
Where proceedings are taken under the Act for proving onde of which the validity is in question, would 
will in solemn form, or for revoking the probate of a ¥ : ie of the Court, though established as to 
—* will on the ground of the invalidity thereof, or where in ; malty, affect real estate; but in every such case, and 


ne — a any other contentious cause or matter under the Act the ) — age stage Court may, with reference 
ie er ancl a Gee, as pt i. 2 he s of the property of the deceased or 
conten- Validi: unless 4 wise, think fit, the Court may proceed without citing 


cen asi the will yea only er. estate, the heir-a r or other persons interested in the real estate : 
heir . a aa = other B vert : rap Reengans i¢ that the probate, decree, or order ‘of the Court 
es iin estate ’ ‘Rot in any case affect the heir or any person in 


_— ha ; ' 
pe A the provisions of the Act, and to the Rules and Orders set of his interest in real estate, unless such heir or 


, under the Act, be cited to see proceedings, or otherwise . : 
cited, } prin lind rege pated ay ba . kin pr has been cited or made party to the proceedings, 

having or pretending interest in the personal estate . 4 om under or through a person so cited or ° 

affected by a will should be cited or summoned, and may pe resty ( i ae 

be permitted to become parties or intervene for their any nd no shall be dissatisfied with the deter- Aapest 

respective interests in such real estate subject to such oe eeraige of the County Court in point of law, County 

Rules and Orders and to the discretion of the Court (I). on the admission or rejection of any evidence in any Soart. 
Any person proceeding to prove a will in solemn form, e cause under the Act, may appeal from the same 

or to revoke the probate of a will, may, if the will affects ie Court of Probate in such manner and subject to 

real estate, apply to the Judge for an order authorising tegulations as may be provided by. the Rules and 

him 40 cite the heir or heirs at law, or other persoa or to be made under the Avt: and the decision of the 


persons pretending interest in such real estate ; and the at of Probate on such appeal shall'be final (() 


Judge, on being satisfied by affidavit that the will in ques* special ‘rules have been made on the subject of 


DONE IE MR AG 


(¢) Seo 1 Wms, on Exeoutors, Part I., Book iv., chap. iii., ». 4. . Ss Bilis ateeeestions Canteesl oe 
1) Been sesgesting Business, Nos. 2,8. (9) 10, Not. () 20 & 21 Renee Business, No. 34, 
(h) 20 & 21 Vict., o. 77, s. 61. ()) Ibid., 2. 58, 


¥ 
PROCEEDINGS UNDER THE ACT, ETC. 


appeals from the County Court to the Court of Probate, 
But it is that the enactments, practice, and 
‘forms in force used in the County Courts shall, subject 
’ to the Rules and Orders for regulating the proceedings in 
County Courts under the Act 20 & 21 Vict. c. 77, be 


adopted with reference to proceedings in the County 


Courts in matters of probate or letters of administration, 
so far as the same are applicable mutatis mutandis (m). 
The Lord Chancellor, with such assistance 4s is men. 
tioned in the Act, is directed to fix a table or tables of 
fees to be taken by the officers of the Court of Probate, and 


the proctors, solicitors, and attornies practising therein (n), 


including the District Registrars and the proctors, solig. 
tors, and attornies practising in district registries; and 
of fees to be taken by the officers of the County Courts, in 
respect of business under the Act, and of fees to be 
payable in respect of searches, inspection, and printed 
and other copies of, and extracts from records, wills, and 

other documents in the custody or under the control of 
the Court of Probate and the Judge thereof (0). 

The fees to be taken by the officers of the County 
Courts in respect of business under the Act, are the same 
fees as in the case of a plaint for a sum of 201. 

None of the fees payable to the officers of any County 
Court in respect of husiness under the Act; shall be re 
ceived in money, but every such fee shall be collected and 
received by a stamp denoting the amount of the fee which 
otherwise would be payable (p). 

The County Court Rules require the application to the 
County Court to have a stamp of 16s. 8d., and the cer: 
tificate of a Registrar of a County Court under the 55th 
section of the Act to have a stamp of 40s. (q). 

“'The stamps to be used in the County Courts. under the 
Act, can be obtained of the different local distributors of 
stamps. 

(m) ‘Count Court (Probate) Rules, No. 13. 
(n) See Table of Fees in Contentious Business; p08! 
(0) 20 & 21 Vict. c. 77, 8. 95. ‘ 


(p) Ibid, s. 97. 
(g) County Court (Probate) Rules, 1, 8, and Forms A and D. 
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4 general, special, or limited purposes : 
_* Matters and sunmen. tontansatiann * 


a 
} ACT RELATING 'TO PROBATES AND 
* LETTERS OF ADMINISTRATION. 


20 & 21 Victorta, o, 77. 
to amend the Law relating to Probates and Letters of 
on in England. [25th August 1857. | 
8 it is expedient that all jurisdiction in i 
h relat 
a - revocation of probates of wills and letters of pray 
England should be exercised, in the name of her 
at any oes : = it enacted, dc. as follows : 
Tv where otherwise speciall i 
into operation on such day, not aus then race aan of a 
ar pone sind eight hundred and fifty-eight, as her Act. 
eye by er in Council appoint, provided that such 
ple one month at least previously to the day so to 


ZL In the construction of this Act, unless th i 
cet se gee _— e context be incon- Tnterpreta- 


tion of 


will” 

/ “Will” shall comprehend “testament” and all other testa- ™ 

) ta. Terms. 
a granted : a sa shynn 


}  Administeation” shall comprehend all 1 
be etters of administra-; 
_, tion of the effects of deceased persons, whether with or 


without the will annexed, and whether granted for 


Sh ean the business of obtain- 
probate and administration where there is no jee 


By an order in Council made 2nd Dec. 1857, it was a 


where otherwise inted that 
Ge the Iith day of Januare sag, ote) shool come int 


a ee Se eS 
y ene J wt ts 


the 


vested Majesty, and shall, except as herein-after is men- 
gshnec te the hams of her Majesty in.» Oburt to be 
Court of Probate, and to hold its ordinary sittings and 
have its principal registry at such place or places in London or 
as her Majesty in Council shall from time to time 


to her Majesty to appoint a Judge of the Court of 
te 

Ti ae aan “ic to take the oath set forth in the 
rok Rank and precedence of Judge, who shall uppoint a secre- 
tary and usher. 

TX. Salaries of Judge, seoretary, and usher. 

X. Judge of Court of Probate to be also Judge of the Admiralty 
Court on the next vacancy, 


shall be established for each of the districts specified 
ule (A.) to this Act, and at the places respectively men- 
tioned in such Schedule, a public registry attached to and under 
the control of the Court of Probate, herein-after referred to as 
. Registry.” ' 
XIV. Appointment of officers of the Court of Probate. 
XV. As to appointment of the first officers of the principal 


XVI. Clerks and officers of Prerogative Court to be transferred to 
, na 


F VII ‘dete demebehinons $0 ctiecn Salaries of officers. 
XIX. Tenure of 
XX. Qualification 


TION (20 & 21 vior. o. 77). : 25 
vers of Court to execute their offices in person, 
y not to act as proctors, Lc. 
shall cause to be made seals for the Court of Power to 
is to say, one seal to be used in its principal registry, Judge to 
ate seals to be used in the several district registries, and cause Seals 
me the same respectively front time to time to be broken, ty, 'r* 1 
and renewed at his discretion ; and all probates, letters of be pro- 
tration, orders, and other instruments, and exemplificatious vided. 
pies thereof, respectively, 
_ the Court of Probate, 


dd persons, the same 
of Canterbury and its powers as 


cy 
a 


a 


on not tu 
be enter- 
tained. 


x 


y suit or other proceeding in 

etof matters or causes testamentary, and may examine or 
be examined upon oath or affirmation, as the case may 

rn partios and witnesses by word of mouth, and may, cither 

Por after or with or without such examination, cause them or 

f them to be examined on interrogatories, or receive their or 

Of their affidavits or solemn affirmations, as the case may be ; 

e Court may by writ require such attendance, and order to Ay 
foduced before itself oy otherwise any deeds, evidences, or duction of 
igs, in the samo form, or neatly as may be, as that in which Deeds, &e. 
bof subposna ad testificandum, or of subpeha duces tecum, is 
ined by any of her Majesty’s Superior Courts of Law at 
n j and every person disobeying any such writ shall be 

as in contempt of the Court, and also be liable to forfeit 

‘hot exceeding one hundred pounds. 

i, The Court of Probate shall have the like powers, juris- Powers of 

p and authority for énforcing the attendance of persons the Court 
ed by it as aforesaid, and for punishing persons failing, Saas 


to pro- 


et 


decrees, and 
the Court under this Act, and otherwise in relation to 
to be inquired into and done by or under the Orders of the 
under this Act, as aro by law vested in the High Court of Chancery 
for such purposes in relation to any suit or matter depending in 
such Court. ' 
The Court of Probate may, on motion or petition, op 
producesny othorwise, in a summary way, whether any suit or other 


administration, order any person to produce anu bring i 
tamentary. the principal or any district registry, or otherwise as the Coutt may 


mined in open Court, or upon interrogatories respecting the same, 
and such person shall be bound to answer such questions or inte: 
vogatories, atid, if so ordered, to produce and bring in such paper 
or writing, and shall be subject to the like process of contempt in 
case of default in not attending or in not answering such questions 
or interrogatories, or not bringing in such paper or writing, as he 
would have been subject to in case he had been a party to a suit 
in the Court and had made such default ; and the costs of any such 
; motion, petition, or other proceeding shall be in the discretion of 

the Court, 
Registrars, XXVII. The Registrars and District Registrars shall respectively 
&e., to have full power to administer oaths ; and all persons who at the 
ag ad commencement of this Act shall be acting as surrogates of any 
ter Oaths, Eeclesiastical Court, and any other person whom the Judge’ shall, 
to under the seal of the Court, from time to time appoint, shall’respec- 


yappdinted shall be styled “ Commis 
i , psty’s Court of Probate :”’ Provided, that any 
party required to Dagxgmnined, or any person called as a witness or 
required or desiring to make an affidavit or deposition under or for 
the purposes of this Act, shall be permitted to make his solemn 
affirmation or declaration instead of being sworn in the circum 
stances and manner in which a person called as a witness or desiring 
to make an affidavit or deposition would be permitted so to do 
under the Common Law Procedure Act, 1854, in cases within the 
: provisions of that Act; and any person who shall wilfully give 


fi i ; 
any person forge the signature of any Registrar, Penalty cn 


» or 


guilty of felon 

liable to penal servitude for the ram 

less than seven years, or to imprison- 
three years, with or without hard 


practice of the Court of Probate shall, except where Practice of 
this Act, or by the Rules or Orders to be the Court, 
lime to time made under this Act, be, so fur as the circum. 
sof the case will adinit, according to, the present practice in 


not ex: 


jit shall be lawful for the Lord Chancellor i be mad fn 

ag of this Act, with the advice and asistonee st a Tat Seetating 

of the Court of Queen’s Bench, or any one of the bola pl 

the Superior Courts of Law to be by such Chief Justios anc. 
behalf, ahd of the Judge of the said Prerogative 
to mak Rules and Orders, to take effect when this Act shall 
operation, for regulating the procedure and practice of 
the duties of the Registrars, District Registrars, and 
thereof, and for determining what shall be deomedd 
shall be deemed non-contentious business, 
to the express provisions of this Act, for fixing and 
and manner - of appealing from the decisions 
and generally for carrying the provisions of 
and after the time when this Act shall come 
it shall _ lawful for the Judge of the Court of 


Se Subject to the regulations to be established by such Mole of 
a as aforesaid, the witnesses, and where n taking Evi 
all contentious matters where their attendance can “once in 


be examined orally by or before the Judge in open i, m 


Hy 
; 
sf 
E 
ifs 
i 


of such i 
aforesaid, and after suck La, 
opposite party orally in open Court as . When the Court shall order question of fact to be Powers of 
cemeemmincion sey be vocasmatacs coal in coe Cont fore itself by a jury, the Court may make all such rules and the Court 
aforesaid by or on behalf of party i the or any other person for procurin the mrial of 
filed. of @ special or common jury for the trial of such 
XXII. Seatted, ae whens 0 einem & ang oth ett as may now be made by any of the Superior Courts of by a Jury 
out of the Court, j 


persons possessing the qualifications, and shall be struck, 
balloted for, and called in like manner as if such jury 
j jury for the trial of any cause in any of the said Superior 
and every juryman so summoned shall be entitled to the 
fits, and subject to the same duties and linbilities, as if he 
duly 
Courts 


summoned for the trial of any such cause in any of 


; and every party to any such proceeding 
to the same rights as to challenge and otherwise as 
& party to any such cause ; and generally for all pur- 
auxiliary to the trial of questions of fact by a jury 
)the Court itself, and in respect of new trials thereof, and 

all purposes in relation to or consequential upon the 
of issues, the Court of Probate shall have the same 
powers, and authority in all respects as belong to 
Court of Common Law, or to any Judge thereof, 
High Court of Chaneery, or any Judge thereof, for the 


~? 


I, When any such question shall be so ordered to be tried Question to 
ijary before the Court itself, such question shall be reduced be oy 
titing in such form as the Court shall direct, and at the trial 4 J": 


: 
[ 


The rules of evidence observed in the Superior Courts 
La 


wo 
‘ be sworn to try the said question, and a true verdict toe th 
i shall be applicable to and se ’ ; try 
Rvidence in of w at Westminster y ; according to the evidencg; and upon every such Gourt o 
Common —ybserved in the trial of all questions of fact in the ( pring of Probate shall have the die powers, jurisdiction, Trial, . 
Law Courts be lawful for the Judge of the 5 madd feiment 
> XXXIV. It shall Jud Judges of ang as belong to any Judge of any of the snid Superior have the 
‘erred, Probate to sit, with the assistance of any Judge or Ps at Nisi Prius. tame Au. 
served. of Law at Westminster, who, upon —_ . ‘ ; ., thority as a 
Common of the Superior ne ong the + Mow of Probate, may find it con Mt. Where the Court of Probate directs an issue, it Judoe at 
iges request of the Judge . for such Court to direct such issue to be tried either Nisi Prius. 
pote venient to attend for that purpose. ‘ of Assize in any county or at the sittings for the Gourt may 
req f XXXV. It shall be lawful for the Court of veel Of causes in London or Middlesex, and either by a special or direct 
of any question of fact arising in any suit or i sm the Court fen jury, in like manner as is now done by the Court of pone 
— Act to be tried by special or common : ied. 
Coart may or by means of an issue to be directed to any of the Superie Appeal to the House of Lords be tried 
cause Ques: itself, in the same manner as an issue may now : : ‘ ; 
tions akiede Law, of and such question shall be L. Advpcates admitted to practise, Barvisters may practise 
Fact tobe be directed by the Court of Chancery, and ; other: ul causes, 
tried by ® 50 tried by » jury in any caso where an heir-at-law, pons Ae to k Advocates admitted to practise as Barristers, 
before to the suit or proceeding, makes app . ‘ 
tal eee OT for that purpose ; and in any other cme Proctors admitted to practise. 
an Court of Probate 
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if 
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granted by such District erage — 

discharge protect persons to or ng with any 
frag Liaw wah seme Sy autentinn the want of 

or défect in such affidavit, as is hereby required. 

The District Registrar shall not os mS 

a case in which there is contention as 
ee sah senile te terminated or disposed of by decree 
or otherwise, or in which it otherwise appears to him that 


where there probate or administration ought not to be granted in common form, 


mission of 
Notice of 


for Grants 
of Probate, 
&e., to 


Registrar. 


XLIX. i every application to any District Registrar for 
the Be ene Ae er shall be transmitted by such 


r application shall have been made ; and 
pe Sper a yo sreally: the name and description, or addition (if 
any), of the testator or intestate, the time of his death, and the 

; sof his abode at his decease, as stated in the affidavit made 
Erie ot, eulaaieacnt te name of the person by whom 
the application has been made, and such other particulars as may 
be directed by, Rules or Orders under this Act ; and no probateor 
administration shall be granted in pursuance of such application 
until such District shall receive a certificate, under the 
hand. of one of the Registrars of the principal registry, — bs 
other application appears to have been made in respect of t 


INIBTRATION (20 & 21 vier. c, 77). 81 


“ee 


he District Registrar ; all such notices in respect of appli- 
in the district registries shall be filed and kept in the 
al registry, and the Registrars of the principal registry 
reference to every such notice, examine all notices of 
which may have been received from the several 
» registries, and the applications which may have 
‘ for grants of probate or administration at the principal 
so far as it may appear necessary to ascertain whether 
on for probate or administration, in respect of the 
f the same deceased person, may have been made in 
one registry, and shall communicate with the Dis- 
4% occasion may require in relation to such ap- 


In every case where it appears to a District Registrar that District 
pdoubtful whether the probate or letters of administration Registrar 
‘may be applied for should or should not be granted, ena... 
any question arises in relation to the grant, or application Gent bes 
grant, of any probate or administra tion, the Disttict take the 
shall transmit a statement of the matter in question to Directions 
mars of the Court of Probate, who shall obtain the oh 
of the Judge in relation thereto, and the Judge may 4° 
District Registrar to préceed in the matter of the appli- 
‘mccording to such instructions as to the Judge may seem 
y; or may forbid any further proceeding by the District 
in relation to the matter of such application, leaving the 
F ing for the grant in question to make application to the 
}of Probate through its principal registry, or, if the case be 
ih its jurisdiction, to a County Court. 
) District Registrars to transmit lists of prohates and admi- 
and copies of wills. 
District Registrars to preserve original wills, 
Caveats against the grants of probates or administrations As to 
phe lodged in the principal registry or in any district registry, Caveats. 
@ubject to any Rules or Orders under this Act) the practice 
dure under such caveats in the Court of Probate shall, as 
ra y be, correspond with the practice and procedure under 
ists now in use in the Prerogative Court of Canterbury ; and See Forms, 
mavely upon a caveat being lodged in any district registry, post, pp. 48, 
‘ict Registrar shall send a copy thereof to the Registrars to 4% 
among the caveats in the principal registry ; and imme- 
om @ caveat being entered in the principal registry, notice 
¢ ll be given to the District Registrar of the district, if 
it Which it is alleged the deceased rosided at the time of 
d and to any other District Registrar to whom it may 
m to the Registrar of the principal registry expedient to 
uit the same. Where 
Where it shall appear by affidavit of the person or some Personalty 


“a 


deducting anything on account and 
owing from the deceased, is under the value of Two hundred 

and that the deceased at the time of his death was not 
seised or entitled beneficially of or to any real estate, or that 
the value of the real estate of or to which he was seised 
or entitled beneficially at the time of his death was .under the 
value of Three hundred pounds, the Judge of the County Court 
having jurisdiction in the place in which it shall be sworn that the 
deceased had at the time of his death his fixed place of abode shal} 
have the contentious jurisdiction and authority of the Court of 
Probate in respect of questions as to the grant and_ revocation of 
probate of the will or letters of administration of the effects of 
such deceased person, in case there be any contention in relation 


Registrar of thereto. 


County 
Court to 


decide : 
Causes and LVI. The Judge of any County Court before whom any disputed 


enforce 


LV. On a decree being made by a Judge of a County Court for 
the grant or revocation of a probate or administration in any such 
cause, the Registrar of the County Court shall transmit to the 
District of the district in which it shall have been sworm 
that the deceased had at the time of his decease his fixed place of 


" abode a certificate under the seal of the County Court of, such 


decree having been made, and thereupon, on the application of the 
party or parties in favour of whom such decree shall have been 
. made, a probate or administration in compliance with such decree 
shall be issued from such district registry ; or, as the case may 
require, the probate or létters of administration theretofore 
granted shall be recalled or varied by the District Registrar acconl- 
ing to the effect of such decree. 


question shall be raised relating to matters and causes testamentary 


Judgments under this Act shall, subject to the Rules and Orders under this 
pty + Act, have all the jurisdiction, power, and authority to decide the 
Affidavit of 8@me and enforce judgment therein, and to enforce orders in 


relation thereto, as if the same had been an ordinary action in the 


County Court. 
LVIL. The affidavit as to the place of abode and state of the 
of a testator or intestate which is to give contentious” 


property 
. jurisdiction to the Judge of a County Court under the previous 


shall, except as herein-after provided, be conclusive for 


provisions 
dis- the purpose of authorising the exercise of such jurisdiction, and the » 


grant-or revocation of probate or administration in compliance with 
the decree of such Judge; and no such grant of probate or admi- 
nistration shall be liable to be recalled, revoked, or otherwise 


ded : Provided, that where it 

to the we abe County Court before whom eae 

one that the place of abode or state of the 
testator or intestate in respect of whose will or 

may have been applied to for grant or revocation of 

re eennee Bap net been correctly stated in the 
correctly stated would not have authorised him to 


gise such contentious jurisdi @ , he shall stay all further 


a 


er Court in the matter, leaving any party to apply 
oe pa for such grant or revocation, and maki 
costs of the proceedings before him as he may 


I. Any party who shall be dissati i 
VI ssatisfied with the determina- A 
the Judge of the County Court in point of law, or pe pends fim 


or rejection of any evidence in any matter or cause COMtY 


p this Act, may appeal from the same to the Court of °"™ 


yin such manner and subj i 

e, ject to such regulations as ma: 
ape ag and Orders to be made under this Act, 
@ decision of the Court of Probate on such appeal shall 


‘It shall not be obligatory on an Tso! 
te administration to any district atin ra 
—_ but in every case such applicatio:, 
Bi the Principal Registry of the Court of Probate, wherever (™™%, ” 
m@tator or intestate may at the ‘time of his death have had pot ben 
of abode : Provided, that where in any contentious tries or” 
ie sob of any such application it is shown to the Court County 
gnarl state of the property and place of abode of the Coons, bes 
as to give contentious jurisdiction to the Jud pr ys 
y Court, the Court of Probate may send the cause be made to 
minty Court, and the Judge thereof shall proceed therein Court of 
ic a _ lng had been made to and arisen sea 
regulating the procedure and practice of th 
Judges, Registrars, and Officers thereof, in onan Orders fe 
— and proceedings under this Act, Rules and "es™lating 
time to time framed, amended, and certified a 
; 1 gs Appointed for the time being to frame a % 
renga ps ren the practice of the County Courts Courta 
ert Session holden in the nineteenth and twen- er the 
- Majesty, chapter one hundred and eight, and pth 


to be allowed or disallowed or altered, and shall be a Wa 
D 


8 


the pra 
. ; Orders force when this Act comes into 


s 
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Re 


i 
HET 


and other persons having or pre- 
ee ae affected by the will shall, subject 


i 
| 


oA 
FE 
iE 


Hi 


such real estate, subject to such 
discretion of the Court. 

is granted after such proof 

here the validity of the will is otherwise 

Me order in such contentious cause or matter 

or order respectively shall enure 


ne 


Sc 


SF 
Fi 


mexed, or a copy thereof rm 

in of Her Majesty’s Court of 

and in all suits and proceedings 

of whatever tenure, (save proceedings by way 

i or for the revocation of such probate ot 

) be received as conclusive evidence of the validity 

and contents of such will, in like manner as » probate is resi! 

evidence tters relating to the personal estate ; and v 

sore mn revoked, on the ground of the invalidity of 

the invalidity of the will is otherwise declared by 

such decree or order - bn 

benefit of the heir-at-law or other persons against w 

porto neyo such will might operate, and such peri 

nok be eeived in evidence in any auto proseling ti - 
veal estate, save in any proceeding 

“oxi ‘othing herein contained shall make it necessary to 

cite the Brae co or aa came having or pretending — 

unless it is shown to | 

7 was at the time 

a" 

i or in any case where the 

mand er tas ae olllty is in question would not in 


rH 


Fe 
F 


Tr 
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copy of will, or the letters of ° 


i as to personalty, 
and in any other case in 
_the circumstances of the 


person has been cited or 
ings or derives title under or through a 


» In any action at law or suit in equity, where, according Probate or 
’ egal it would be necessary to produce and prove Office Copy 
: in order to establish a devise or other testamentary to be Rvi- 
Sion of oF affecting real eatate, it shall be lawful for the party ieaeeof 
to establish in proof such devise or other testamentary Suits con- 
to give to the opposite party ten days at least before cerning 
i or other proceeding in which the said proof shall be RealEstate, 
led to be adduced, notice that he intends at the said trial or pa he a 
, , to give in evidence as proof of the devise or other 4 


of the Willi 
mentary disposition the probate of the said will or the letters is put in 


with the will annexed or a copy thereof stamped issue, 
an seal of the Court of Probate ; and in every such case 
) or letters of administration, or copy thereof respec- 
as aforesaid, shall be sufficient evidence of such 
its validity and contents, notwithstanding the same may 
fe been proved in solemn form, or have been otherwise 
fed valid in & contentious cause or matter, as herein provided, 
ithe party receiving such notice shall, within four days after 
, give notice that he disputes the validity of such 
‘or other testamentary disposition. 
» In every case in which, in an 
will shall be produced and proved, it shall be lawful of Proof of 
eC or Judge before whom such evidence shall be given Will. 
by which of the parties the costs thereof shall be paid. 
WL Place of deposit of original wills. 
Peal, Judge to cause calendars to be made from time to time 
r Registry, and to be printed. 


cause a printed copy of every Registrar 
to betransmitted through the post or otherwise to each to transmit 
rd Tegistries, and to the office of Her Majesty’s Printed 
in Dublin, the office of the Commissary of the County pe. a 
am in Edinburgh, and such other offices, if any, as the Offices, 
: shall from time to time by rule or order direct ; 
"YP ll copy of a calendar so transmitted as aforesaid shall 
m the registry or office to which it is transmitted, and may 
id by any person on payment of a fee of one shilling for 
ch , Without reference to the number of calendars inspected. 
 An-official copy of the whole or any-part-of-a-wilt;or-an Official 
leate of the grant of any letter 


y-such action or suit, the As to Coats 


8 of administration, may Copy of 
n?2 


ye, oe ao ve ea oe ONS ea , dali lta 
Joes ae ee Oey se in : : 
ee 7 i 
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whole or be obtained from the or district registry where the wilj ' probate or administration is revoked 
we has been proved or the on the payment of tend dit tnelio Oe taee comune ob 
be obtained, 0H fees an shall be fixed for the same by the Rules and Orden under such probate or administration, before 

under this Act. thereof, shall be a legal discharge to the person making 
Adminis- LXX. Pending any suit touching the validity of the Will of any exeoutor or administrator who shall have acted 
tation pen- deceased person, or for obtaining, recalling, or revoking any such revoked probate or administration retain and 

probate or any grant of administration, the Court of Probate -of an ts made by him which 

may respect y paymen by 
appoint an administrator of the personal estate of such deceased probate or mn shall be afterwards 
Sign and gocen df « guend aiutlingen ote eer an ae ‘een oc 
powers of a > the right 1, All and i 
of distributing of such personal estate such any payment or transfer bond fide, ps A myn 


under the authority of this Act, shall be indem- 
protected in so doing, notwithstanding any defect or 
whatsoever affecting the validity of such probate or 
administration. 


» ‘\ to the testator and the administration of his effects 
home LXXII, The Court of Probate may direct that administrator and may, without any further renunciation, go, devolve, and 
vee Sud receivers appointed pending suite involving matters ani in like manner as if such person had not been 
oes pene causes testamentary shall receive out of the personal and real ; executor. 
dente lite state of the deceased such reasonable remuneration as the Court STE ts ctntatstvelton bonds 
lag . isis datnaneiditiameitemniteins phere Kal whom grant of administrations shall. be 
BO de LXXIV. The provisions of an Act passed in the thirty-cighth Penalty on bend. 

Srextended year of His late EXXXIIL. Power of Court to assign bond. 
istrators, ~ EXEXIV. Pending swits transferred to Court of Probate. Not 
to appeals pending before Her Majesty in Council. 
5 . Power to Judges whose jurisdiction is determined to 
deliver written judgments. 
Ain Gnas —-- EXXXVL Poid and voidable probates and administrations, 


+ EXXXVIL Probates and administrations granted before this Act 


a: 
rae Probate or administration may be granted of 


personal estate not affected by the former grants. 
- UXXXIx. Fudges of present Ecclesiastical Courts und others to 
transmit to the registry. 
\ KROL As to depositories for safe custody of the wills of living 
- TOLL This Act not to affect the stamp duties un probates anil 
administrations (a). 

‘XOMEL The registrars to deliver copies of wills, ec, to the com- 
wmissioners of inland revenue. 


(@) See Shelford on Probate and other duties, pp, 1-80 


bates 


to cease as 
if he had 
not been 
named in 
the Will. 


fixe 


Hi 


TH 


i 
] 


i 


Hl 


. 


ze 
plied 


HOE: 


and received by a’ stamp 
fee which otherwise would be payable. 


a th Registrars of the Court, 
Orx. 


=: 


«OF ADMINISTRATION (20 & 21 vier. c. 77). 


Provisions of Acts relating to stamps to be applicable to 
ing fas, 


2 


No document which under this Act, and any table of No Docu- 


the time being in force under this A 


used unless 
proceeding stamped. 


all appear that any such document has 
ad been received, gy filed, or used without having such 
or affixed thereto, it shall be lawful for 
of Probate, if he think fit, to order that 
impressed thereon or affixed thereto, and 
have impressed on such 
; » in compliance with any such order, 
gach document and every ing in reference thereto shall be 
valid and effectual as if such stamp had been impressed thereon 

i first instance. 


the Court of Probate, or any other person Officers of 


Act, shall do or commit or connive at any the Court 


act or practice in relation to any stamp to be used may be His: 
the provisions of this Act, or to any fee or sum of money Fraud or 
or which ought to be collected, by means of any wilful Neg 


tobe 
ES stamp, ot if any such officer or person shall be guilty of any | 
act, neglect, or omission’ whereby any fee or money which gin 


to be collected by means of a stamp under this Act shall be 
or the payment thereof evaded, every such officer or person 
shall 


OL Salary of Judge and compensations to be charged on con- 
solidated fund. 

GFL. Salaries and expenses not charged on the consolidated fund 
to be out of moneys to be provided by Parliament. 

Compensation to registrars, hc. of existing Courts, 

CIV. Persons receiving compensation to continue to discharge 
the remaining duties of their offices. . 
— OV. Compensation to proctors. 
OVL Compensation to proctors in partnership. 
OVIL. For the protection of the interests of Viscount Canterbury. 
OVILL The Registry of Prerogative Court of Canterbury to vest 


ion to Sir John Dodson in case he be not 

‘ye Judge of the Court of Probate. 
Establishments in District Registries. 

OXL Fees payable to District Registrars. District Registrars 
oy er by salaries instead of fees, 
‘! to clerical surrogates, Ge, 

OXIIL receiving compensation to be liable to be called 
pon to fill offices, dc. 


lectin salap 


ps. 


OF ADMINISTRATION (20 & 21 vicT. c. 77). 


SCHEDULE (A.) 


and Pxiaces of Distaicr Reorstaies throughout Rwanasp and Waugs. 


XVIII. Treasury to ‘provide the buildings for registries, de, 
OXIX. All Rules and Orders to be made under this Act con- 


‘County of Warwick (i)... ..... 
yunty of Stafford (4) ...,.. ° 


Rules and Counties of Raduor, Brockuock, 
ng > cerning procedure and practice, and the table of fees to be fixed aud Hereford 
BS , before Par- URder this Act, and all alterations thereof to be from time to time 
| ona shall be laid before both Houses of Parliament within ope Seite 
a nth after the making thereof, if Parliament be then sitting, or if a, Bee Ries tee 
t be‘not then sitting, within one mouth after the com. | ng the City 
mencement of the then next session of Parliament. ' 


County of Worcester (n) ...... 
‘ounty of Gloucester (o. 


copt the sont 
County C 
Bristol and 


Sussex (¢) 
Western Division of the County|Chichester. 


8 


The of Counties referred to in the Schedule are the Divisions of the same 
for Election Pui in the Act of the Second and Third Years of King 

4 the Chapter Sixty-four, and the Cities and Towns herein referred to are 
to be taken to the Counties of such Citics and Towns as are Counties of themselves. | 


the Towns and Counties of (im) Including the Town of Haverfordwest. 
and = Berwick-pon- ss Including the City of Worcester. ° : 
(eo) Including the City of Gloucester. 
the Town and County of (p) Including the University of Oxford. 
| (q) including the City of Exeter: 


fof ie dehy N ‘i feauding the Seen a Southau 

i. 4 
the City of Lincoln. | and Inlo of Wight. i wth 
the University of Cam- 


an Including such of the Cinque Ports 
their as are y situate 


} 
the City of Norwich. | in the County of Sussex. 
= of Northampton. («) Tn the City of Canterbury and 
of Covepier. | such of the que and thelr de- 
the City of pendencies as are locally situate in the 
the Town of Carmarthen. County of Kent. 


IN CONTENTIOUS BUSINESS. 


law, and no caveat has been entered, or a caveat has been Conten- 
2 aay ee pogory to the warning thereof, the con- tious 


shall be held to commence with the extracting Busine 


RULES AND ORDERS 
FoR 
HER MAJESTY'S COURT OF PROBATE, 


Made wnder the Provisions of the “ Actto amend the Law relating to Probate 
and Letters of Administration in England” (20 & 21 Vict. Cap. 77.), 


IN BESPECT OF 
CONTENTIOUS BUSINESS (Sec. 30, ante, p. 27). 
TY i be within three miles of the General Post Office. 
any citation shall be effected by leaving a copy 


the party cited, and showing him the original, 
him so to do. 


1 the expression ‘‘common form business,” except the warning of of the appearance of a party shall be accompanied 
caveats, shall be deemed to be contentious business. by within three miles of the General Post Office. 

2. Exeoutors or other who, previously to the passing of 11. It shall be sufficient to leave all pleadings and other pro- 
the Act, might prove in solemn form of law, shall be at q@edings not expressly requiring personal service under these Rules 
liberty to prove wills under similar circumstances, aud with the and Orders, at the address furnished so as aforesaid by plaintiff and 

; same privileges, liabilities, and etfect as heretofore. defendant respectively. 

3. Next of kin and others who, previous to the passing of tho ‘49, In case the party cited does not appear within the time limited 
Act, had right to put executors or other parties entitled w im the citation, the plaintiff shall allege the default of appearance 
administration with the will annexed upon proof of the will in i on the record, and the cause shall thereupon proceed in default. 
solemn form of law, shall continue to possess the same rights and 18, The Form to be used in entering an appearance is given, 
privileges, and be subject to the same liabilities with respect to 7 


costs as heretofore. 4. In case of proving « Will in solemn form of law, the 
4. Parties who previously to the passing of the Act had s plaintiff shall declare in tho Forms Nos. 8 and 9, or as near 
right to intervene in the cause shall continue to the same thereto as the circumstances of the case admit ; and such declara- 


the defendant, and a copy thereof filed 
in the Registry upon one and the same day. 


ii 


in 
subject to the same limitations and the same rules with 
the 


5. A caveat shall remain in force for the space of six months, 15. The declaration may be delivered to the defendant at any 
and then expire and be of no effect, but may be renewed from time after the defendant has entered an appearance. If the 
time to time as heretofore. A caveat shall be warned at the place plaintiff do not deliver his declaration within one month after an 
mentioned in it as the address of the person who entered it, It 
shall be sufficient for the warning of a caveat that ono of the 
Registrars send the public post a warning signed by himself, 


case of proceedings in default, the plaintiff shall tile his 

in the Registry, within eight days from the last day 

the citation for the appearance of the defendant. | 

nN ‘defendant, if desirous of pleading, must deliver his 
to the plaintiff within eight days after the service of the 

and file a copy thereof in the Registry on one and the 


RULES FOR COURT OF PROBATE 


Conten- | same day, otherwise he will not be permitted to plead, except with 


the permission of the Judge. Forms of pleas are given, Nos. 10 


and 11. 
will, and the defendant in his 
i ter date, the plaintiff, as 
well as the defendant, may, with and subject to the permission of 
the trial of the validity of the will 


ipts of the testator, 
that is to say, wills, codicils, drafts of wills or codicils, or written 
instructions for the same, shall continue to be brought into the 
registry as heretofore. And for this purpose, every plaintiff shall, 
at the time of filing the copy of his declaration in the Registry, file 
therewith an affidavit of scripts to the effect of Form No. 12; 
and in like manner the defendant, upon filing the copy of his plea, 
shall file therewith a similar affidavit. The time for the filing of 
these affidavits of scripts may be varied by order of the Judge, on 
the of either party. Every script coming within the 
terms of the affidavit, and of which the deponent has any knowledge, 
is to be therein, and every script in the custody or under 
the control’ of the party making the affidavit is to be annexed 
thereto, and deposited therewith in the registry. 

20. Either of the parties may give in such further pleading as he 
may be advised. If either party desire to amend his pleadings, he 
may do so by permission of the Judge, and in such form and under 
such terms as the Judge may approve. The Form of the declaration 
and plea will, it is presumed, be a sufficient guide to practitioners 
as to the form of any further p 

21. If the defendant or plaintiff shall be of opinion that the 
declaration or plea or subsequent pleading does not disclose sufficient 
to enable him to proceed with safety, he may apply to the Judge 
to order the to be amended ; and, if necessary, further 
application be made to the Judge thereon. 

22. ‘Within sight days after the delivery of the last pleading in 
the cause, the plaintiff is to deliver to the defendant the issue in 
the Form No, 13, or in a form as near thereto as the circumstances 
of the case will admit. 

23. The plaintiff, after delivery of the issue, shall give notice 
to the defendant that, after the expiration of eight clear days, he 
intends to apply to the Court to try the question at issue before 
itself, either with os without a jury, or to direct an issue to be tried 
before a Judge of Assize, as the case may be ; and if the plaintiff 
do not give such notice within sixteen days from the day on which 
the issue was the defendant may give a similar notice to 
the plaintiff. A Form of Notice, No, 14, is subjoined. 

24. A copy of every such notice shall be filed in the Registry 
upon the day on which the same is served upon the opposite party 
in the cause. 


IN CONTENTIOUS BUSINESS. 


parties, in what mode the cause shall be tried. 


which the cause is to be heard, the plaintiff shall, 

ys, deposit the record of the cause in the 
The record is to conclude with a statement of the mode 
the Judge has directed the cause to be tried, as in the 


The plaintiff shall, on the day upon which he sets down the 
ready for trial, give notice to each ‘party for whom an 
entered of his having done so; and if he 
setting down the cause as ready for tridl for the space of one 
after the Court has directed the mode in which the question 
tried, the defendant may set the cause down 
and give a similar notice to the plaintiff and the 
parties, A copy of every such notice shall be filed 
; and the cause, excepting the Judge shall other- 
come on in its turn. 
a of the appearance of the party cited, a record, 
in Form No. 16, or as near thereto as can be, shall be filed in 
Every subpona shall be written or printed on parchment, 
include the names of any number of witnesses, The 
solicitor or attorney, shall take it, together with a 
(forms of which are given, marked 17, 18, 19, and 20,) 
Registry, and there get it signed and sealed, and there 


F 
i 


oi 
E 


ei 
F 


Kither the plaintiff or defendant may call upon the other 
by notice in writing in the Form annexed, No. 21, to admit 
document, saving any just exceptions ; and in case of refusal 
to admit the same, the costs of proving the document 
by the party so neglecting or refusing, whatever the 
cause may be, unless at the trial the Judge shall 
the refusal to admit was reasonable ; and no costs 
any document shall be given except in cases where the 
to give the notice is, in the opinion of the Registrar, a 
of , 
Applications for the production of instruments purporting 
, and shown to be in the possession or under 
of any person or persons, as mentioned in the 
of the Act, may be made to the Judge, on motion 
or by summons served on the opposite party in any 
upon motion and affidavit in cases where no suit is 
Forms of subpeenas applicable to these cases are given 
23, 24, and 25. 

hearing of the case shall be conducted in Court, and 
shall address the Court, subject to the same rules. and 
Tegulations as now obtain in the Courts of Common Law. 

$3. After the conclusion of the cial, the Registrar shall enter 


4 


& 


i 


LE 
: 


Es 
E 


i 


s 
i 


: 
F 


Hi 


s 
? 


each case the Judge shall direct, and, if necessary, after Conten- 


tious 
the direction of the Judge has been obtained as to Business. 


the Judge without a jury, and in which evidence is given vird 
voce, may be made within ten days from the day on which the 
same was heard, or at the first sitting of the Court after the cause 
has been heard. 

37. If the plaintiff or defendant in “om, oe Py leave 
J previously obtained, fail to deliver the declaration, 
Aber’ pleading within the time specified in thoeo rae, 
the other party in the cause shall not be compelled to receive the 
unless by direction of the Judge. The expense of every 
ion to the Judge shall fall on the party who has 
notices, and other processes heretofore in use and 
retained, are to be inserted in the London Gacette, and in 
such of the leading morning and evening papers, and such local 
may from time to time direct, instead of 

Exchange. 
ial time is limited for filing affidavits, no 
time shall be used in Court, unless by 


business, inventories, and not merely 


personal estate and effects of the deceased, . 


to be used, unless by order of the Judge. The form of 
inventory is No, 28. 

41. All notices required by these Rules, or by the practice of 
the Court, are to be in writing. 


Interest Causes. 


42. In interest causes, as heretofore, each party shall be at 


liberty to deny the interest of the other ; and in such cases 


eed 


IN CONTENTIOUS BUSINESS. 


with and ‘subject to the permission of the Conten- 
adduce proof on one and the same trial of their interest tious 


the face of it that no other person exists having an interest 
\ t of the claimant. 
of the declaration and plea in an interest cause are 
No, 9 and No, 11. ; 


Proceedings by Petition. » 


proceedings by petition the plaintiff shall, within four 

after an appearance has been entered for the defendant, 

the defendant is already before the Court, within four 

from the day upon which he claims to be heard by 

‘i eg deliver his act to the defendant, and file a copy thereof 
the 


Registry’ upon one and the same day. 
The defendant shall, within eight days after the delivery of 
deliver his answer to the plaintiff, and file a copy thereof 
upon one and the same day. 
same course shall be pursued until the petition is 


plaintiff and defendant shall, within eight clear days 
day upon which the petition is concluded, file in the 
such affidavits as may be necessary in support of their 
averments therein.. A Form of Petition is given, No, 29. 


the 


Appeals, 


. 49. No petition of appeal shall be lodged against any sentence 
of the Court of Probate, unless within a month of the delivery of 
the sentence appealed from, or within such other time as the 
Judge shall direct, and unless notice of such appeal has been given 
to the opposite party in the cause, and filed in the registry. 

50. Parties may proceed to carry into effect the decision of the 
Court of Probate, notwithstanding any such notice of appeal, unless 
the Judge shall otherwise order. 

61. After notice of appeal has been given, the Judge of the 
Court of Probate, may order the execution of his decree to be 
suspended, upon such terms as he sees fit 

62, The Judge shall, in every case in which a time is fixed 
by these Rules for the performance of any act, have power to 
extend the same to such time, and with such qualifications and 
restrictions, and on such terms, as to him may seem fit. 


; Business. 
In interest causes the pleading of each party must show ' 


FORMS 


WHICH ARE TO BE FOLLOWED AS NEARLY AS THE CIRCOM. 
STANCES OF BACH CASE WILL ALLOW. 


No. 1. 


Caveat, 


In Her Majesty's Court of Probate, The Principal Registry, 
Let nothing be done in the goods of A.B., late of 
deceased, who died on the day of 18 
at unknown to C.D. of 


, 
having interest 


lor to E.F., proctor, solicitor, or attorney of parties having 
interest }. 


Dated this day of 18. 
(Signed) C.D. of [or BP. of 


’ 


the proctor, solicitor, or attorney of parties having interest}. 


No, 2. 


Warning to Caveat. : 


In Her Majesty’s Court of Probate. The Principal Registry, 


To A.B. of [or to O.D. of , proctor, 
solicitor, or attorney of parties having interest]. 

You are hereby warned, within six days after the service of 
this warning upon you, inclusive of the day of such service, to 
cause an appearance to be entered for you in the Principal Registry 
of the Court of Probate to the caveat entered by you in the goods 
of #.F., late of deceased, who died at 
on the day of _ 18 , and to set forth your 
[or your client’s] interest ; and take notice that in default of your 
so doing the said Court will proceed to do all such acts, matters, 


COURT OF PROBATE. 


Indorsement to be made after service. 
his warning was served by LK. on A.B. [or C.D,] of 
deceased at on the day of 


on named in the caveat entered in respect of the goods 


(Signed) LK. 
ur The duplicate of this warning, signed by the said X. Y., was 
by the public post directed to the said A.B. [or C.D.] at 
on the day of i. 


(Signed) I.K.] 


entered in the District Registry, the two 
Nos. 27 and 28, annexed to the rules for District 
to used in lieu of the preceding Forms, No. 


Caveat in District Registry. 


In Her Majesty’s Court of Probate. The District Registry of 
Let nothing be done in the goods of A.B., late of 
deceased, who died on the day of ae 4 
and had at the time of his death a fixed place of 
within the said district of unknown 
having interest for to H.F. of 
the,proctor, solicitor, or attorney of parties having interest, 
Dated this day of 18. 
(Signed) C.D. of [or BF. of 
the proctor, solicitor, or attorney of parties having interest], 


Warning to Caveat in District Registry, 


Tn Her Majesty’s Court of Probate. ‘The District Registry of 


To A.B. of [or C.D. of » proctor, solicitor, 

or attorney of parties having interest 
You are hereby warned within six days (a) after the service of 
this warning upon you inclusive of the day of such service to cause 


and things as shall be needful and necessary to be done in and 
about the premises. 


(Signed) X.Y., One of the Registrars of Her 
Majesty’s Court of Probate. 


a. . to be entered for you in the said District Registry ” Vhe 57 Aah : 
1 to the said Court of Probate to the caveat entered by you 7 *«*4 “ “"*~ gs 
Mes Avs coffee My 


(@) These six days are to be exclusive of Sunday. 
E 


the personal ei effects of H.F., late of 
on or about the day of 
and dat the Kime of hi dehy «fi ha 
within the said district of 


set forth your [or your client’s] interest ; iehate niin dak 


default of your so © doing, the al Court wil prom to do al wu 
and things, as shall be needful and necessary to be 
the premises, 


in and about 
(Signed)  X.¥., District Registrar, 


Indovsement to be made after Service, 


This warning was served by I.K. on A.B. of [or on 
UD, of the proctor, solicitor, or attorney] by whom 
the caveat was entered in respect of the personal estate and effects 


(Signed) LK, 
[or The duplicate of this warning signed by the said X.Y. was 
sent by the public post directed to the said A,B. [or C.D.] by 
whom the caveat was entered in respect of the personal estate and 
effects of the within-named deceased at on the 


day of 18 
(Signed) LK] 

The following fees are payable in the District Registries in 

respect of the caveat. 
a d 

For the entry of every caveat ° 1 0 

For each notice of such caveat to the Principal 
Registry, or any other District Registry 


For every warning to a — from the | 
District Registry . ; 


No. 3x 
Citation, 


In Her Majesty’s Court of Probate. 


Victoria, by the Grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith. 
To of in the county of 
Whereas A,B, of claiming to be the executor of (.D., 
late of deceased, who died on or about the 
day of 18s at intends to prove in solemn 
form of law as well the alleged last will and testament of the 


: Now this is to command you, ™ 
days after service hereof on you, inclusive of the 
service, you do cause an appearance to be entered for 
of Probate in support of any interest you may 
effects of the said deceased: And take 
in default of your so doing the Judge of our said 
proceed to hear the said will [and codicils] proved in 
form of law, and to pronounce sentence in regard to the 
ef the came, your absence notwithstanding, 


(Signed) E.F,, Registrar. 


Endorsement to be made ufter Service. 


‘This citation was served by @.H. on the within-named 
at on the day of 


(Signed) = G.. 


No, 4, 
Citation to see Proceedings, 


In Her Majesty’s Court of Probate. 


Viwronis, by the Grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith. 


To of in the county of 


Whereas there is now deperiding in our Court of Probate a 
cause entitled A.B. v. (.D,, wherein the said A.B. is proceeding 
ae in solemn form of law the alleged last will and testament 

codicils of H.F., late of deceased, who 
died on or about the "day of at 

And whereas it has been alleged that you are one of the next of 
kin [or interested under a former will of the deceased, or that you 
are a dee entitled in distribution to the personal estate and effects 

deceased, or as the case may be], This is to give you 
poy in the said cause, either personally or by your 
proctor, or attorney, should you think it for your interest 
“aS any time during the dependence of the said cause, and 
final judgment shall be given therein: And take notice 
default of your so doing the Judge of our Court of Probate 
Proceed to hear the said will [and codicils] proved in solemn 
of law, and pronounce judgment in the said cause, your 


notwithstanding. 
(Signed) LF. Register, 
2 


No. 5. 
Citation to bring in Probate. 
In Her Majesty’s Court of Probate. 


Viwetorta, by the Grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith. 


To of in the county of 


Whereas probate of the last will and testament [with 
codicils] of A. B., late of was on or about the 
day of 18 granted to you by our Court 
of Probate: And whereas (.., one of the natural and lawful 
brothers and next of kin [or interested under a former will, or a 
interested in ages yo oar pmo | 
alleged that probate tt to be called in, revoked, 
void in law : Now this is to command you, 
hereof on you, inclusive of 


2EE 


cause (if you should think it for your interest so to do) 
same should not be revoked, and the said will [and codicils} 
to be null and invalid. 


(Signed) EB.F., Registrar. 
Indorsement to be made after Service. 


This citation was served by G.H. on the within-named 
at on the day of 18 


(Signed) @. I. 


ii 


No. 6. 


Preeipe for Citation. 


In Her Majesty’s Court of Probate. 


"Citation [or citation to see proceedings] for A.B. of 
against C.D., in a matter of proving in solemn form of law the last 


COURT OF PROBATE. 


. 
testament with codicils of F.F., late of 


— of, de., deceased [or generally describing the nature of tious 
Business, 


P.A., proctor, solicitor, or attorney 
for [or A.B. in person]. 
a 


The day of - 


No. 7. 


Entry of an Appearance, 
In Her Majesty’s Court of Probate. 
A.B., Plaintiff, against C.D., The Defendant (.D. appears in 


or 
person, or E.F., proctor, soli- 
Aine oe ae enetier, citor, or attorney for C. D, ap- 
‘ pears for the Defendant. 
‘Against C.D. and others, 
[Hore insert the address required by Rule No. 9. | 


Entered the day of 18 


« 


No. 8. 


Declaration, 


In Her Majesty’s Court of Probate. 

The day of 18 : 
A.B, by C.D., his proctor, solicitor, or attorney, says, that 
B.F., late of deceased, who died on or about the 
day of at made his last will 
and testament, with codicils, bearing date, to wit, the 
said will on the day of 18 _, the said first 
codicil on the day of 18 [and so on for 
ny other codicils|, and in the same will appointed the said A.B. 
sole executor [or as the case may be]; that the said will and codicils 
Tespectively, after having been reduced into writing, were signed 
by the said testator in the presence of two witnesses present at the 
po vraag who subscribed the same in the presence of the 
testator, and whose names severally appear upon the said will 
and codicils; and that the said testator was at the time of the 
*xeoution of the said will and codicils respectively of perfect sound 

mind, memory, and understanding. 


FORMS FOR 


Notice where the Defendant appears, 
The Defendant must plead hereto in eight days from the date 


“~~~ hereof, otherwise the Plaintiff will proceed to obtain probate of the 


said will [and codieils]. 


No. 9. 


Declaration in an Interest Cause. 


Tn Her Majesty’s Court. of Probate. 
The day of 18 ‘ 

A.B. [or A,B. by (..D., his proctor, solicitor, or attorney] saith 
that #.F’., late of deceased, died on a about the 
day of 18 at intestate, a widower, with- 
out child, parent, brother or sister, uncle or aunt, nephew or niece, 
leaving the said A.B. his lawful cousin-german and one of his next 
of kin [or as the case may be}, 

; Notice, 


The Defendant must plead hereto in eight days from the date 
hereof, otherwise the Plaintiff. will proceed to obtain’ letters of 
— to the personal estate and effects of the said 
deceased, 


No. 10. 


Plea, 


In Her Majesty’s Court of Probate, 
The day of 18 


G.H. [or G.H. by I.Z., his proctor, solicitor, or attorney] saith; 

that the paper writing bearing date the day of 
18, and alleged by the plaintiff to be the last will and testament 
of A.B., late of in the county of deceased 
or the first or any other codicil thereto], was not executed accord 
to the provisions of 1 Vict. cap. 26, [or that the deceased at 
the time the said alleged will [or alleged godicil] bears date, to wit, 
ph-ll cat wtentading | rsa ying = 
' or a v averment in accordance 

with the cirewmstances of the case], ™ 


COURT OF PROBATE. 


No. 11, 


Plea in an Interest Cause, 


In Her Majesty’s Court of Probate. 
_ The day of - 18 ‘ 
GH. [or GH. by I.K., his prector, solicitor, or* attorney] saith, 
that A.B., the Plaintiff, is not the lawful cousin-german of E.F., 


who died on or about the day of 18 
at the deceased in this cause, And further, that the 


. said deceased died intestate, a widower, without child, parent, 


brother or sister, uncle or aunt, nephew or nieee, or cousin- 
german, leaving him the said (.H. his lawful cousin-german once 
removed, and his only next of kin [or as the case may be}, 


No 12. 
Affidavit of Scripts. 


In Her Hajesty’s Court of Probate. 


A,B, v. C.D. 
A.B. 
Bax} 
in this cause, make oath and say, that no paper or parchment 
writing, being or purporting to be or having the form or effect of a 
will or codicil or other testamentary disposition of H.F., late, of 
-in the county of — » deceased, the deceased in this 
cause, has at any time, either before or since his death, come to 
the hands, possession, or knowledge of me, this deponent, save and 
except the true and original last will and testament of the said 
deceased now remaining in the registry of this Court, the said will 
date the day of 18 [or as the case 
may be}, also save and except [here add any other testamentary 
Papers of which the deponent héis any knowledge}. 


(Signed) A.B, 


ii the county of party 


Sworn before me 
[person authorised to administer oaths wnder the Act], 
N.B.—All papers answering the description in “the affidavit 
are in the possession or under the control of the party 
ing the affidaviteshould be particularly described therein, and, 
Possible, brought into the Registry apnexed thereto, 


No. 13. 


The Issue, 


In Her Majesty’s Court of Probate. 
day of 18 


—— sitar, tony or in penen} 
on the 
to the aid C.D. oy I S, . 4 RE, lB 


[Here insert Declaration at length, } 


Whereupon the said C.D. did deliver, to wit, on the 
day of to the said A.B., his plea, in the words ani 


[Here insert Plea at length. | 
[Add any further Pleadings. | 


Therefore the Plaintiff claimed that the cause should be tried an 


the Court shall direct. 


No. 14, 


Notice ag to Mode of Trial. 

: In Her Majesty’s Court of Probate. 
A.B. v. OD, 
To of 

Take notice, that after the expiration of eight clear days from 


Plaintiff 
the service hereof tne { Same =e } in this cause intends to 


apply to the Court to try the question at issue before itself [or by 

® common or special jury before itself, [or to direct an issue to.be 

tried before the Judge of assize by a special or common jury at the 

next assizes to be holden in- and for the county of 
], lor as the case may Le}, 


Dated this day of 18 


or E.F., proctor, solicitor, or attorney 


A.B. 
wr {ar} 


COURT OF PROBATE. 


No. 15. 


Form of Record, 
In ‘Her Majesty's’ Court of Probate. 
The - day of | 18 
AB. v. C.D. 


AB. by BP, his proctor, solicitor, or attorney [or in person), 
cited C.D. to appoar in. support of any intorost he may 
the estate and effects of G.H. [or according to the terms of 
atm tain) ate of 
day of 


» deceased, who died on or about 
i8 ' , at » the said 
thereto personally [or by his proctor solicitor or 
or Whereupon A. B., to wit, on the clay of : 
, did deliver his doshentien to the said ('.)., in the words 
pA figures following : 


[Here insert Declaration at full length. | 


— the said (.D, did deliver, to wit, on the 
to the said A.B., his plea in the words and 
Agi low: 


" [Here insert Plea at length, | 
[Add any further Pleadings, | 
Whereupon the Judge did order, as follows : 
[Here set forth the Order verbatim.| 


No, 16, 


Porm of Record in case of Purty cited not appearing, 


In Her Majesty’s Court of Probate. 
The _ day of 18 
AB. v. C.D, 


A.B, by his ovation, solicitor, or attorney [or in person), 
C.D. to in support of any in he may 

the estate and oO Dt cuning & terms of 

} late of . deceased, who died on or about 

day of * 18 , at . the 

C.D, did not appear personally or by his proctor, solicitor, or 
Whereapon, iy default of tho appearance of the said 


> 


——_ 


B.F., A.B. did file his declaration in the Registry in the words 
and figures following : 


a [Here insert Declaration*at full length. ] 


Therefore A.B. claimed that the cause should be tried as the 
Court shall direct : 


Whereupon the Judge did direct the said cause to be hear 
before himself [or as the case may be], 


No. 17, 
Form of Subpana ad testificandum. 


on the day of by 
of the clock in the forenoon of the same day, and so from day to 
day until the cause or proceeiling is tried, to testify the truth 
according to your knowledge in a certain cause now in our Court 
before.our said Judge d ing, between Plaintiff 
"and Defendant [or in a certain cause or proceeding 
now in our Court before our said Judge depending, in default of 
the appearance of parties cited, entitled ], on the 
part of the [Plaintif, Defendant, or as the case may be}, 
and at the aforesaid day, between the parties aforesaid, to be tried 
[or in default aforesaid, between the parties aforesaid, to be tried]; 
and this you nor any of you shall in nowise omit, under the 
penalty of evéty e you of 100/, Witness [insert the name 
of the Judge], at the Oourt of Probate, the day of 
in the year of our reign, 
(Signed) 


No. 18, 


Subpoena duces tecum. 


Victoria, by the Grace of God of the United Kingdom of 
Great Britain and Ireland Queen, Defender of the Faith, to 
[names of all parties included in the subpoena], Greeting. We 
command you and every of you, that, all other things set aside, 


i 
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coasing every excuse, and every of you be and appear in Conten- 

persons before [insert the name of the Judge}, Judge of tious 

of Probate at on the Dashes, 

day of by of the clock in the forenoon of ~~~ 
day, and so from day to day until the cause or proceeding. 
heard, and also that you bring with you, and produce at the 

time and i 
know 


’ 
gh gl lar those things which you or either of you 
or the said deed or instrument doth import of and concerning 
4 cause or proceeding now in our said Court before our 
between Plaintiff and 
Defendant, [or a certain cause or proceeding now in our’ said 
Court before our said Judge depending, in default of the appearance 


parties cited, and entitled ,] on the part of the 
or Defendant, or as the case may be], and at the aforesaid . 


between the- parties aforesaid to be tried, And this you nor 
any of you shall in nowise omit, under the penalty of every of 
you 1001, Witness [insert the ‘name of the Judge), at the 
Gourt of Probate, the day of in the 
year of our reign, 


(Signed) H.F., Registrar. 


No, 19, 


Pracipe for Subponagd testificandun, 


In Her Majesty’s Court of Probate, 


Subpona of W.W., T.W., S.W., G.W., and F.W., to testify 
between A.B, Plaintiff, and (.D, Defendant, on the part of the 
Plaintiff [or Defendant], the day of 18 


A.B. ) P.A., Plaintiff’s [or Defendant's] proctor, 
(Signed) { aD. f ind { solicitor, or attorney. 


No, 20. 
Precipe for Subpoena duces tecum. 


In Her Majesty's Court of Probate, 


for W.W, to testify and produce, c,, between A.B. 


and €.D, Defendant, on the part of the Plaintiff [or 
Defendant}, the day of 18 


Subpoena 
‘nas AB. P.A., Plaintiff's [or Defendant’s] proctor 
Cigna { @D. } { solicitor, or ty ' 


Sc a 


No. 21, 


Notice to admit Documents. 


Ta Her Majesty’s Court of Probate. 
ABwWwoD , 
Plaintiff ) . ; 
Tak that the { pans} 
e notice, ; in this cause Proposes to 
adduce in evidence the several doctments hereunder specified, and 
. ‘ Defendan 
that the b by ti cet i ae 
same may be inspected by he { Plain bat 
on between the hours of 


admit that such of the said documents as are 
were respectively written, signed, or ex 
réspedtively to have been, that such as 

are true copies, and 


(geyser | h 
C.D. agent for , aaa 


agent for 


(Signed) { ae * G.H., attorney vi solicitor or { Plaintiff 


; Defendant. 
[-Here describe the docwments, The same form may be employed in 


describing the documents as is now in use in the Common Law 
Courts. } 


No, 22. 


Subpena to bring in w Script in a Cause. 


Victoria, by the Grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith. 


To of 


Wuergas there is now proceeding in our Court of Probate a 
certain business of proving in solemn form of law the last will and 
testament of A. B. » late of deceased, who 
died on or about at , the said will bearing 
date the day of 18 5 promoted by (D., the 
sole executor [ov as the case may be] therein yamed, against E.F., 
the natural and lawful brother and one of the next of kin of the 


COURT OF PROBATE. 


: day of 
the registry of our said Court, that a ce 


service, 
Court | 
hereof on you, exclusive of the day of such service, do 
in the Registry of our said Court an affidavit to that effect, and 
set forth what knowledge you have of and respecting the 
said script ; and this you shall nowise omit, under the penalty of 
1002. * Witness [insert the name of the Judge], at the Court of 
Probate, the day of 18 in the 
year of our reign, 


Indorsement to be made after Service. 


day of 


(Signed) 


ae ig, 


No. 23. 


Subpena to a Witness to be examined touching a Testamentary 
Paper, of which he is supposed to have knowledge. 


Victoria, by the Grace of God of the United Kingdom of Great 
. Britain and Ireland Queen, Defender of the Faith. 


To of ' , Greeting, We command you, 
~ that, all other things set aside, and ceasing every excuse, you do 
appear before A.B., the Judge of our Court of Probate, at our 
Court of Probate, at on the 
18 same day, 
id Judge, 
[or to answer to, 
you], touching a 
or geript, purporting to be testamentary, of 
grounds have been furnished to our said Judge 
you have knowledge. And this you shall nowise 
penalty of 1001. Witness [insert the name of the 
Court of Probate, the day of 
year of our roign, 


FORMS FOR 


Indorsement to be made after Service. 
thin citation was served by Z.K. on tho wifhin-named 
the day of 18 i 
(Signed) LK, 


. 


No, 24, 


Pracipe for * Witness to bring in a Script. 
In Her Majesty’s Court of. Probate. 
Subpona for W. W. to bring into and leave in the Registry 
[here acowrately describe the Script}, 
The day of 18 ‘ 


(Sign A.B. P.A., Plaintiff’s [or Defendant's] proctor, 
a { OD, } ow { solicitor, or attorney. 


No. 25. 
Pracipe for a Witness to be examined touching a Testamentary 
Paper, of which he is supposed to have knowledge. 
In Her Majesty’s Court of Probate. 
Subpoena for W.W. to testify respecting a paper, writing, or 


soript, to be testamentary, to wit, [describiny it], of 
which he has knowledge, on the part of y this 
day of 


. A.B, _f P.A., Plaintiff’s [or Defendant's} proctor, 
(Signed) / CD. \ or { solicitor, or attorney. 


‘No. 26, 
Entry on the Record of a Verdict for Plaintif. 


the case may be] within-mentioned, and a jury duly summ 
come, who, being sworn to try tho matters in question between the 
parties, upon their oath say, that [state the affirmative or negative of 


COURT OF PROBATE. 


} issue within-joined upon their oath say, that [here insert the 
or negative of issue, as found for Plaintiff |, and as to the 


seoond issue within-joined, the jury aforesaid upon their oath say, 
de, 
that 
the 
tion 


‘30 proceed to state the finding of the jury on all the issues] ; and 
with respect to the costs in the said cause, the said J on 
same day [as the case may be] directed [here insert direc- 
as to costs), 


A,B., Registrar. 


+ 


(Signed) 


No, 27. 
Entry on the Record of a Judgment for Plaintiff. 


Afterwards, on the , day of , 18 ‘ 
before » the Judge of Her Majesty’s Court of Probate, 
come the parties within-mentioned, by their respective attornies [or 
as the case may be] within-mentioned : Whereupon the Judge 
decreed [here insert the tenor of the decree}, 

(Signed) A, B., one of the Registrars of Her 
Majesty’s Court of Probate. 


No. 28. 


Inventory. 


A true, full, and particular inventory of all and singular the 
personal estate and effects of A, B., late of » deceased, 


‘which have at any time since his death come to the hands, posses- 


won, or knowledge of (.D., the sole executor named in the last 
will and testament of the said A.B. [or administrator, as the 
case ue made and exhibited upon and by virtue of the 
Pe [or solemn affirmation] of the said (’.D., as follows, 


First, this exhibitant saith, that the said deceased | £ | » | d. 
Was at the time of his‘death possessed of . . . 
[The details of the deceased's effects. must be here 
— in as many sheets of paper as may 
necessary, ¢ | the value inserted opposite 
to cach particulur. 


as it is found for the Plaintiff, and in the terms adopted in Gonten- 


tious 
Tf there be several issues joined and tried, then say] as to the Business. 


FORMS FOR COURT OF PROBATE. 


as is herein-before set forth. : 
(Signed) .D, 
On the day of 


above inventory, 
Before me, 


[person authorised to administer Oaths under the Act}(a) 


No. 29; 


Petition. 


The day of Se: . . 
A.B, [or A.B., proctor, solicitor, or attorney for (. D.,|-says, 
that 


[Here insert all the facts which aire to be alleged] : 
Wherefore, the said A.B. prays, that : 
[Here end with the prayer of the Petitioner. | 


(Signed) A.B. 
Answer, 


The day of ig. 
E.F. [or E.F., proctor, solicitor, or attorney for (. H.,] says, 
that 


[Here insert the facts alleged in answer. | 
Wherefore, the said #.F. prays, that 
[Here insert the prayer of the Defendant. | 
(Signed) BF. 


The reply, rejoinder, &e., (if any such be necessary,) are to 
be followed out in the same form. 


(a) See post, p. 77, a, (d.) 


have at any time since his 
—_— death come to’ the hands, possession, or knowledge of this 
i ve 


18 the said C.D. was 
duly sworn to for solemnly affirmed] the truth of the 


’ FE ES 
10 BE TAKEN BY 
OFFICERS OF THE COUNTY COURT, 
In respect of Business under the Act. 


The same Fees as in case of a Plaint for a sum of £20, 


'\ 


FEES 
70 BE TAKEN FOR THRIR OWN USE 


BY THE 


PROCTORS, SOLICITORS, AND ATTORNIES, 


Practising in the Court of Probate, 
IN CONTENTIOUS BUSINESS. 


basen ay aro Lama 
Service of citation or subpoma, if within two miles of 
Go gee of Nett & Se practiticnss oe of the 
person employed to effect the service. 
If beyond that distance and not xceoding tn 
miles, for every mile one way . 
Affidavit of service, if threo folios of seventy-two words 
> orunder . 
If above, for'every folio, including copy 
In casee in which the person to be served shall avoid 
service, or shall reside beyond the jurisdiction, except 
in Seotland and Ireland, a sum to be allowed for 
service according to the circumstances. 


Instructions, 
Instructions for citation, for pleadings, for i 


£ 
0 
0 
0 
0 


a — 


§ OF PROCTORS, ETC., IN COURT OF PROBATE. 
Pleadings and Copies, 
Boead imaooeing p Settaation, if ten folios of 
tg CTT SG 


engrossing pleas, replications, and other 
if ten folios of seventy-two words or under 


ten folios, for every additional folio . 
ee or pleas to file, at per folio of 


= @ issue, cn it fifteen folio, of seventy-two words 


including copy 
fifteen folion, | per folio, including copy , 
record to file, at per folio of seventy-two 


a 


pie 


on parchment, per folio of soventy- 4wo words, 


and ee laiie’ inelusive of the 
ment of any matter of law to be argued, for ten 
words or under . ° 
ten folios of seventy-two words, per folio . 
to file, at per folio of seventy-two words R 
‘the issue on demurrer, at per folio of seventy- 


ing and engrossing special case, or case for motion, 
0 of seventy-two words. 
ing bill aa costs and copy for taxation, per folio of 


the co party, per’ folio of seventy. 4wo 


ving any ‘instrument to be filed in or issued by the 
y for which no other feo is herein allowed, and’ 
"Copy to be filed or ngs per folio of ase 


® : 


Notices, 


e notices, if three folios or under, inclusive 
of copy and service. ‘ 
( three folios, for every additional folio 
where service of a notice is necessary beyond 
of the place of business of the practitioner, 
fee as upon the service of a citation. 
‘Mammons or order of the Judge, and service . 


Attendances, 
to search for prin to a or 


ww to bring in scripts . ‘ ‘ 
ra, 


‘ PRES OF PROCTORS, BIC., . " IN COURT OF PROBATE. 


2 a 
on counsel with brief, when the fee to 7 Interrogatories, 
@eginan ©. . + «© «+ 0 Be 
fee to counsel exceeds one guinea and is raw the same, at per folio of seventy-two 


to be delivared to the ex uminer and filed, 
oe chewed : 


eceococcocso 
—— 


‘Attendance in purwuance of notice to admit 
For every hour after the first . 
Attendance on trial or hearing when caso isin paper 
ee 


On trial or hearing . 


Copies of Seripts or Exhibits. 


plain copy of a script, exhibit, or other 
Tf it lasts the whole day . 


filed in the Registry, per folio of seventy- 

Attendance on taxation of bill of costs . ‘ gs E } mame or any part thereof are required to be 
If very long an additional fee will be allowed. facsimile, in addition to the above per folio 
Attendance on examination of witnesses under a com- words . - : A ay 


If in England or by a diem. ‘ pl ‘im any Court or Contentious Business it should become neces- 

: Pte eg Proctors, Solicitors, or Attornies to transact any business 

which no fee is herein specified, such fee shall be taken by 

m | be allowed for similar business done in the Courts 
Law and Equity, as the case may be. 


our OS 


0 0 2 


for which no other feo is herein allowed 


* Briefs and Cases for Hearing. 


‘FEES, ETC., IN COURT OF PROBATE. 


tradesmen, yeomen, farmers, do. : 
Tf resident witlrin five miles of the General 
Post Office, per diem . ‘ 
If resident beyond that distance, per diem ‘ 
and accountants : 

If resident within five miles of the General 
Post Office, per diem ‘ 4 
Se duttens bepond thes distance, per diet . 
FEES # hgcienl men, including notaries, engineers, 

gd surveyors, de. ; 
TO BE TAKEN FOR THE USE OF OTHER PERSONS m3 ssh within bod miles of the General 
BY THE > i Iran eyo that iin, per diem . 

“Clerks to sttornies or others 
_PROCTORS, SOLICITORS, AND ATTORNIES, ts i a 1 five miles pf the General 
Practising in the Oourt of Probate, - Tf resident os that distance, per dim 
IN CONTENTIOUS BUSINE i" bankers, merchants, and gentlemen ” 


4 a: y v 
Females according to station in lifo : 


: If resident within five miles of the Gener f° & ig 
Counsel’s Clerks’ Fees, t i Post Office, per diem, from 
Not to exceed as under : 
Upon a fee to counsel under 5 guineas 


If resident beyond that distance, per diem, 
cal 5 guineas and under 10 guineas from 


. . . ‘ . ‘ 


inspector : : 
If resident within five miles of the General 
Post Office, per diem ? ee ee 
Tf resident a that distance, per dim . 010 0 
Police constable : 
If resident within five miles of the General 
Post Office, per diem ‘ 
If resident beyond that distance, per diem . 


_-_ 
cccc es * 


of witnesses will be allowed 

to the sums’ reasonably and actually: paid ; 
“but im no case will there be an allowance for such 
‘Sxpenses of more than 1s. per mile one way. 


Allowance to witnesses, including their boa 
St ia“ 


——oe such as labourers, journeymen, , 


PRACTICE OF THE COUNTY COURT, 


In proceedings taken under the provisions of the Act 20 & 21 Vict, 6%, 
. Jor amending the law relating to Probates and Letters of 
Administration in Bngland, 


mentioned in the notice the judge, whether 
before him or not, may proceed to consider 

, and to make a decree thereon, or he 
the proceedings, from. time to time, as he may 


ij , decree shall be according to Form E annexed, and 
py of such decree shall be sent by post to the plaintiff and 


& County Court for the i i. Where application for — or gps administration \~ 
administration een i registry, and any contentious 
cee ve Suet matter such application, and the judge of the 

rt send the cause to a County Court, the 

w, upon, receipt of such cause, shall forthwith issue 

#, according to form B in the Schedule, both to the plaintiff 

‘defen without any application being made to the Court 


ne for which rules and orders are not hereby 

rules and practice of the Court of Probate shall be 
wed s0 far as they are applicable. ; 

} the enactments, practice, and forms in force and used in 

Courts shall, subject to the foregoing rules and orders, 

with reference to proceedings in the County Courts in 

or letters of administration, so far as the same 

mutatis mutandis, 


Form A. 
i to a County Court for proceedings to be taken under 
“the Act 20 & 21 Vict. c. 77, for amending the law relating 
5 and letters of administration in England. 


noon, I therefore request you 
before the Judge on that day [the 
ts which are in your possession re! 


d, this day of 185 : 


Registrar of the Court, - 
of attendance at the office of the registrar [place of office 
from ten till four, except on when the office 
be closed at one. 


CEE 


Form D. 


be \ Certificate of a registrar of a County Court, under sect, 55 of 
Boy es 20 & 21 Vict. oc, 77. . 


and 
% 3 holden at 
a County Court to be holden at Babe Between A.B., plaintiff, 
day of 


at the hour of a (Address) 
in the op by Depth Boar . pan 
proceed to make a decree for the grant [or revocation] of probate Ps Phy C.D... defendant 
of the will [or letters of administration in the goods] of {mn [eo Monnaie 
insert name and address of testator or intestate}, unless cause be eee (Address) 
then” shown to the contrary ; and you are hereby informed, that 4 A.B., registrar of the above Court, do hereby certify that the 
if you do not attend on that day, the Judge may praceed to make ‘f was made in the above cause. 
— alia : oss [Here set out the decree. | 

Dated, this . day of 185 . a3 

To the plaintiff [or defendant}, Registrar of the Court Signet tader the seal of the Court, Sl Py 4 ee 
Hours of attendance at the office of the registrar [place of ofl] ef) , 


from ten till four, except on when the office 
be closed at one, y 


: holden at 


holden at 


oth 7 be omitted where administration without will annexed has been 
a 


4 


quid ft te ordered, that the 
‘the : 


— the hearing of the application in this cause, st Court 
0 this day, it is deareed, as follows : 
tery [Here set out the- Decree. ] 


: 


do pay the sum of 

for ’s costs, and that the same be paid to the 
registrar of this Court on the - day of 185 

* Given, under the seal of the Court, this day of 


~) Rs 
: By order of the Court. 
. Registrar, 
Hours of attendance at the office of the registrar [place of office) 
’ from ten till four, except on when the office will 
be closed at one. 
[4s the above forms will seldom be required, they are not to be 
printed, but are to be written on foolscap paper. | 


FORMS OF AFFIDAVITS 
ANNEXED TO THE RULES FOR DISTRICT REGISTRARS, 


No. 4, 


Outh for Executor, 


In Her Majesty’s Court of Probate, The District Registry of 

Tn the goods of A.B. deceased. 

O.D., of in the county of make 
ailcante br evante- tient that I believe this paper writg 
[or these paper writings] hereto annexed (b) to contain the true a 
original last will and testament [or last will and testament 

codicila| of A.B., late of in the county of 

a and that I am the sole executor [or one of 

the executors] therein named [or executor ing to the tenour 
thereof, executor during life, executrix wi 
case may be], and that I will faithfully administer the personal 


: be marked by the persons sworn and 
ler ene gipeuene 


during widowhood, or asthe 


an account of my executor- 

D required by law so to do, that the testator died at 
_ in the county of on the day of 
» and that he had at the time of his death a 

ce of abode at within the said district of (0) 


me ‘and that the whole of the personal estate and effects 
16f the said testator does not amount in value to the sum of 


pounds, to the best of my [or our] knowledge, infor- 


Bi (Signed) C.D. 
Sworn at this day of 18 
me, B.F. (d). 


No. 5. 


Oath for Administrators with the Will, * 
Ta Her Majesty’s Court of Probate, ‘The Distiict Registry of 
In the goods of A.B, deceased, 


O.D., of in the county of make 
‘and say [or solemnly affirm] that I believe this paper writing 
these paper writings} hereunto annexed (e) to contain the 
and original last will and testament [or the last will arid 
with - codicils] of A.B., late of , in’ 
le county of » and ‘that the executor therein . 
is dead without having taken probate thereof [or as the fact 

and that I am the resid legatee in trust named therein 

the fact may be}, and that I will faithfully administer the 
estate and. of the said deceased according to the 


Bee 20 & 21 Vict. o. 77, 5. 46, ante, p. 30. 
'Onths may be administered by the 


wrung 


sa. 27, 45, 


paper to be marked by the persons sworn and tho 
ai 


I, 0.D., of 


rs 


ii 


In the goods of A.B, deceased. 


in the County of 

[or solemnly affirm] that 4.B., late of 

a bachelor, without parent, brother or sister, uncle or aunt, 
and 
of the next 


HE 


: 


& 


FES 
fF 


(Signed) C.D. 
day of 18 


77, s. 46, ante, p. 30, 
77, a. 46, ante, p. 30, . 


INDEX. © 


—— 


of deceased must have been in district registry to found jurisdiction, 


when, 3, 8, 30 


t of, 23 
ON AT LAW 
ke., to be evidence, after notice by party producing, 35 


LETTERS OP, 
to be taken in case of doubt, 5, 31 
deceased 


ogistry, w 


6 to be conclusive, 3, 30 
ict registrar in case of conten’ 


sivoked, to be valid, 
i, when to be evidence in action or suit after notice, 35 


‘ ll, 77, 78 
> PEN DANTE LITE, 
ib. 


Gqplliention for probate or admission in district registry, "3, 30 
when to be conclusive, 8, 90 


Pata te conciatv, wie Deere 32 
i for probate or administration, in district registry, 


ae ; ot Prot to grass trial hy jury, 29 
ao 
contentious a 


hy liable to 38- 
Dills of costs of, Lnapes oh a 


to be used under new act, 1 


, 6, 31 
to principal registry, and vice 


(PREROGA' 
powers of, transferred to 
practice of, to be followed, 

phe Bode 


County Court for grant or revocation of probate, to be 
to District Registrar, 17, 73 


5 
(COURT 0 eek 
oaths in, to be Commissioners of Court of 


wailable for enforcing orders of Court of Probate, 25 
Ssulahs oF Uiadalinedicn, Gh Wl excexed to be evi- 


abroad, 28 
leo 
Chancery, to be, 30 
8, 30 
to be dealt with, 25 
not giving evidence or not producing documents, 26 
of subpoena, 25 


to Judge, 13 
is Gun Oran it 16, 16, 18, 19, 78—76 
Rameting tor production o documents, may be awarded by Probate 
before Judge of County Court may be awarded by him, 13, 38 


may be given, 
in Probate Court and matters connected therewith, 


respecting, 


i 32 
of, 15, 72 
transmitted to District Registrar, 17, 32 


enforce judgments as in other cases, 18, 32 
conclusive, unless disproved while 


Probate, 21, 
cause to be tried by, 16, 38 
procedure of, under the Act, 8, 33 


22 
46 in case of plaint for 202., 65 
regulating the practice of, under the Act 20 & 21 Vict. c. 77, 


in proceedings in, 10—18, 15, 16, 18, 19, 7376 


to be exercised by, 24 
a pers, 26 Pane 

as gative Court had 
cis aelens 
not to be entertained by, id, 
by ies, or receive affidavits, 2 
witnesses and production of documenta, ib, 
subject to penalty, id. ' 


production of testamentary instruments, 2U 
examination of parties having kuowledge of testamentary 
to 


administer oaths in, id. 
new rules, to conform to former practice of Prero- 


s 
H 


Fu Fr Es 
ety tl 


Ht 


af 
Hy 


in common law courts to be observed in trial of facts 
tried by a jury before, or direct an 


a 


she 
[ 


iT 
! 
of 


‘of seals and signatures, or using same, how punishable, 27 
| "~ {m contentious business, 48—64 
"im County Court, 13, 15, 16, 18, 19, 73—76 
i Gmnty Gort 18 1, _ 


et 


when to be tried by a jury, 28 
see proceedings will of real estate, 20, 34 
decree invalidity of will of real estate, 34. 


for an order to cite, when to be granted, 20, 46 


‘Ge: eal to executor or administrator in respect of payments under revoked 
RS een Somncteetion, 87 
a nesses corporations, notwithstanding defect in probate or ad- 


‘ATION CLAUSE, i 
Gta aa administrations, 23 


‘eats may be examined upon, 25 
a a) be examined upon, respecting testamentary instruments, 26 


[; 


| 


| 


i 


by, 
pimping may be required by Judge of Probate 


— and to be dealt with in same manner as in 
or against, may be continued against new, when, ib. ee on trial before Court of Probate, 29 
bs when probate revoked, 37 C ‘ 
Sorienann "page absolutely, ib. - ; y 
in solemn preserved, 20, 42° eee of Probate not to entertain suits for, 2, 25 
“ a ‘OF ADMINISTRATION. Sec Apminisrration, Lurrans or. 


are 


atin 


of” of Probate Court, and by officers ae MATTE) 9° mmed TESTAMENTARY, 


crparate, fo fou jadilon of Oouniy Court, 12 


ry 
f pina, by commissioners to administer oaths in Chancery, 30 
of wills and grants be obtained, 35 

Sits to ba cotdtiah to hein tod ext, 85 


ance, 5 
notice of intention of, to be forwarded to principal 


after such notice to act only under 
a 5, 6 


Paste eed, 0, 0 
2 


AL 
pry ny oy me rad ag juriediction to a County C 8, 32 
any a County Court, 


debts due 

trust Bot included in, 

forms of as to estate, 10—12, 76—78 
affidavits respecting, to be conclusive, 12, 30, 32 


‘s 


if Cow >of ome when to conform’ to former practice of Prerogative 


in of 80 
© Court of Probate tn ell oat, 3, 16, 38 . 
of County Court, i, « 


have jurisdiction as to, ifunder value of 800/., 7, 32 
as to giving County Court jurisdiction, 10—13 
persons interested in, when to be cited, 20, 34 
“= one by decree of Court of 


bate, 
when to have: benefit of dedtee of the 
: Court, 34 
to be cited, and not td be affected by probate unless 


copy of will affecting, when to be evidence concerning, 35 
be appointed pendente lite, 36 : 
be remunerated by Court of Probate, ib. 
UNTY COURT, 
to be lode wih, 13, 72 ' 


for production of documenta, 15, 73 
to be transmitted by, to District Registrar, 17, 73 
form of, to be given by, under sec, 55 of' 20 & 21 
Viet. o. 77; 18, 75 
Reoistaars anp Disratcr Reorsrares, 


TR} AL, y 
be in old public registry in City of London, 1 
ite for distribution of, not to be entertainied by Court of Probate, 2, 25 
q es and administration be entertained by Coun 
Ra ee 
” form of, 13, 73 ) 


arty applying for, to be deomed plaintiff, and other party defendant, 
; ; '’ 


be 38 
Se eae, We dainhiieh fee Send, co wittl default in 


documents not to be evidence 39 
Judge of Probate to be affixed to documenta, ib, 


of Pro! attendance of wi 


"ke., to be evidence in, after notice to opposite party, 35 


"Title to penalty for 


} THE CAVEAT, 

og of the term, 7 
business to commence 
7,42 
48, 49 
Davmar. 


of term in new Act, 23 
summoned and examined by Court of Probate, 

Fgura opr dcument “ 

of tnd production of documenta by, may be entired as in 


Saas on amen commissions, 

may under ul 
om by sa 18 Go. ¢, 63, & 2 Wm, 4, 0 tobe neil: 
See ‘Propvorion ov Documents. 


BRADBURY AND EVANS, PRINTERS, W ULITEFRIARS. 


Apri, 1857, 


Haw Books | 


PUBLISHED BY 


WILLIAM MAXWELL. 


Crown Cases RuseRvep. pace 
Dearsly and Bell, 30, 32 
Drorronantxs, 
‘ ‘ Chambers . . 31 
Common Law. Tomlins . o 0 
Broom . ‘ ‘ Dieestep Iypexns, ‘ 
Francis. a; Chitty, Bquity -ll 
Common. Fisher, Common Law 11 
Woolrych tg. ‘ Harrison, Common 
Concise Forms. law . « « 
Christie . a Pritchard, Admi- 
Davidson F ralty ‘ - 22 
Cowtinognt Remarmpens, Waddilove, Ecclesi- 
é « G astical . c« @ 
Discovery. 
Wigram P -17 
ei Domrorn. 
Contrisurorties. Phillimore 
Farrer . P e Boouestastican Law. 
Conveyancrna, 
Davidson . 0 RO 
Watkins Pr . 32 
Convictions. 
Paley, by Macnamara 15 
CoprHoups. 
Shelford P ‘ _ Adams . 
Corynicnt. Eneuanp, Laws ov. 
Blackston 


Godson 
Corona. 

Jervis 
Chitty, by Macaulay 11 
Calvert . o «a 
Smith’ . ® 
Warburton ae 
White and Tudor . 
Whitworth . ‘ 

Evipence. 


Liaw Books 
WILLIAM MAXWELL, 


Deis . os ti #2, BELL YARD, LINCOLN’S INN, LONDON, w.c. 
Pe At Aeon, | at 


In 8v0., pp. 1142. Price 12, 11s. 6d in cloth, 
BROOWM’S COMMENTARIES. 


a. NTARIES ON THE Common Law, Designed as introductory to its study. By 
Z Broom, M.A., Barrister-at-Law, Reader in Common Law to the Inns of 
1856. 


. “+ | id merit in Mr. Broom’s book— . is 4 work of which the merits will, as we think, 

. . “ | F . Moreover, in these days of | be admitted now and hereafter, when it has 

Lan ‘ a + 4 ed and authorship—is his ‘con- reached many future editions,” —Law Timea, 

La . : R u careful + The authori- | Jan. 12, 1854, 

Munoantite Law. tee which be adduces are not only selected and “In these ‘Gommentaries’ the student of 

Smith ‘ + «#6 ek , a od ith judgroe t bas aited With cxectl- the English Commons Law will find ~ oe 

auD . f tude, Ww us as | elementa © yet presented to him for 

oes atin written eit havens that it should acquiring 4 Rnowhiaige of thet panent por. 

P 8 a » pe hurriedly. “Legal Maxims,’ | tions of the law of procedure and of contracts 

‘ . Law. ) has which are ,of every-day use in court and 

Merropouis Burnpine Acr. Paty both chambers, communicated in a terse and per- 

Sie spicuous style, with a total absence of pedantry 

nt day, but with the highest degree of scientific acou- 
rted cases, racy."—Daily Newa, Jan, 14, 1856, 


ce In Two Volumes.. Royal 8vo, Price 30, 138. 6d. cloth, 
pang ys Dictionary . . eet | WILLIAMS ON EXECUTORS AND ADMINISTRATORS. 
Supra, j buy 
Iwrernationan Law. os Dowdeswell . . 8 | Fifth Edition. 


95 Sramp Dorizs. ¥ A Taman ow Taz Law or Exxcurors and ADMINISTRATORS. By Epwarp 


Rowe . . ./ man Witttams, Esq., of Lincoln's Inn, Barrister-at-Law (now one of the 
a mi | of her Majesty's Court of Common Pleas). 1856, 
Dwarris, Treatise on a |) ey 


Trusts ap Tausres, =| In One Volume, 8vo, Prive 11, 5:. cloth, 
Lewin . a 74 SIDNEY SMITH’S PRINCIPLES OF EQUITY. 
s+ ee A Treatise on rae Prixcieies ov Equity. By Jony Stover ‘Sura, Esq., 


| TattiteratLaw. 1856, 


s In One Volume. Royal 8vo, (Nearly ready.) 
 LEWIN’S LAW oF TRUSTS AND TRUSTEES.. 
| Third Biition, 
wm, ch © $9.) A Praonoat Taeamise on rae Law or Trusts AnD Trusters, By THomas 
or ; | g Eaq,, of Lincoln's Inn, Barrister-at-Law. 1857. 
Chrisie . 2. s 5 
Roberts . «+ 2 | 
Worthington. . 8 |) 


Turnpike Roane. 

Bateman, by Welsby 16 | 
Uses anv Trosts, 

Sanders, by Warner 17 | 
Wares. | 
Woolrych. . . 22 


_— f 


’ 


Lila ED oat 4, 


In One Volume. Demy 8vo., pp. 1205. Price 21. cloth, 
_ SIDNEY SMITH’S CHANCERY PRACTICE. 

, Sixth Edition, 
TICE OF tHE Court oF Cuancery, with Forms anp Butts or Costs. 
Suaru, Esq., Barrister-at-Law. 1857.  ’ 


LAW BOOKS PUBLISHED BY 


To be completed in Four Volumes. Vol. I., Royal 8vo, Price 11 &¢, cloth, 
DAVIDSON’S PRECEDENTS IN CONVEYANCING, 
4 
PREcEDENTS Forms is Conveyancine, with an Introduction and Practical 
Notes, Ey deiaiastiateen, ins, tials tan Readicenden, ant Pee 
Cooxe Watcur, Esq., of Lincoln’s Inn, Barrister-at-Law. 1855. 
The Publisher begs to call the attention of Gentlemen engaged in the practice of 


Conveyancing to the new and greatly improved Edition of this well-known Work, ° 


present Edition will be incorporated Davmson’s Common Forms ry Coy. 
ranasatr, cod ll he purty eos aeable prt of Manus Paucrs 
Converancine sy Davivson. The Common Forms (already published in the First 
Volume, of which the contents are indicated) have been greatly augmented in 
number, and improved in expression :—the objects embraced by many of the Forms 
being extended, while the language of all has been made more concise and clear, 
The Three subsequent Volumes will contain the Precedents of Assurances which 
were published in the Three Volumes of Martin's ConveYanciya compiled by Mr. 
Davison, and numerous additional Precedents, while the Precedents themselves 
(like the Common Forms) will be made much more concise, and be adapted to the 
existing state of the Law and the present practice of Conveyancing Draftsmen. The 
Notes of the former Work, which principally related to the practice of preparing 
Drafts, and to such points of Law as bore more immediately on that part of the 
Conveyancer’s duty, will be mostly collected in the more convenient form of Intro- 
ductory Chapters to the Precedents of the several kinds of Assurances, with such 


alterations and additions as the present state of the law and practice require. The | 


Work has been wholly directed to the preparation of Drafts, and the Publisher does 


not doubt that (as in the case of the old Work from which this is taken) the precision, | 


conciseness and uniformity of language in the Forms and Precedents must give them 


an advantage for practical purposes over any collection hitherto offered to the | 
Profession. 


*,* Vol IT. Nearly ready, 


Royal 12mo, Price 1. 62, cloth, 
ROSCOE’S CRIMINAL EVIDENCE. 
Fourth Edition. 
A Dioser oy ras Law or Evipgnon in Crusmat Cases. By H. Roscoz, Esq, 


Fourth Edition. With considerable Additions. By Davy Powsr, Esq., Barrister 
at-Law, Recorder of Ipswich. 1857. 


Royal 12mo, In the Press, 


ROSCOE’S EVIDENCE AT NIS/ PRIUS. 
Ninth Edition, 


Diorsr or tan Law or Evipence on tae Tartan or Aortons at Nist Pais 


With considerable Additions, By EB. Sarna, Eeq. 


PoE nav Lanes tars 


et, 
WILLIAM MAXWELL, BELL YARD, 6 


In Two Vols., Royal 8vo, price 21. 16s, cloth. 
TAYLOR’S LAW OF EVIDENCE. 
; Rieind tits 


Longum iter est 4 
Breve et efficax fn Ga bitin. 


In One Vol. Demy 8vo. 


DOM’S PRACTICE OF THE COUNTY COURTs. 
Second Edition. 


iy r x Praorion wt an Onprvary Svrr, with all matters incidental thereto, By 


Broom, M.A., Barrister-at-Law, Reader in Common Law to the Inns of 
t; together with the PRACTICE IN INSOLVENCY and under the Charitable 
Acts, &o. &o, By Leonanp SuELvorp, Esq., Barrister-at-Law. 1857, 


12mo. Price 15s, cloth, 


‘CHRISTIE'S CONCISE PRECEDENTS OF WILLS. 


aay 


Paecepents with an Introductory Essay on the Law of Wills, adapted as 


for the ready use of Solicitors, By James Trati, Cunisre, Esq., of the 
Temple, Barristerat-Law. 1857. 


Vols 12mo. Price bs. 6d. cloth, 
THE NEW PARISHES ACTS, 1843, 1844, and 1966, 


Sm Roser Pzet’s Acts, and Lord Blandford’s Act for making provision 
Care of Populous Parishes. With Introduction, Explanatory Notes, 


rd copious Index, adapted as a Manual for all Clergymen. By Jaites Curisriz 


M.A, of the Inner Temple, Barrister-at-Law. 1857. 


In One Vol. 8v0. Price ll. 8. cloth. 
STEER’S PARISH LAW. 
Third Edition, 
a 4 Diorsr oF me Law relating to the Civil and Ecclesiastical Government 
ishes, Friendly Societies, &c., &c.; and the Relief, Settlement and Removal of 


wor, Considerably enlarged and altered, by Hunry Joun Hopason, Enq.,. 
Law, Recorder of Ludlow, late Fellow of Trinity College, Cambridge, 
i 


LAW BOOKS PUBLISHED BY 


In One Vol. 800, Price 14s, cloth. 


_ SMITH’S LAW OF LANDLORD AND TENANT. 
Tax Law or Lanpiorp anp Teyant, in a Course of Lectures delivered in the 
| Lew Institution. By Jon Wrtutam Surru, Esq, late of the Inner ‘Temple, 
 ‘Barrister-at-Law; Author of “A Selection of Leading Cases,” &e. With Notes and 
Additions, by Farpzaicx Partie Mavps, Esq, of the Inner Temple, Barrister-at- 


ton 188 Pes pores “The volume before us will be found 


: of ite 
Sass wate © | Author, and 
contents to the 
a sufficient 


the law of 
broad 


Times. 


Royal 8vo, Price 11, 16s. cloth. 


SMITH’S MERCANTILE LAW. 
Fifth Edition, p 
Compgnpru Mercaytite Law. Joun Wiittam Surra, Esq., of 
cis Tate Denaercnton, Fifth Selita te & ih. Setneneen, Bog ts 
Inner Temple, Barrister-at-Law. 1855. 


In One Vol. Demy 8v0, Price V6s, cloth, 


SMITH’S WOHN WM.) LAW OF CONTRACTS. 
Second Edition. 


By J.G. Matootm, 1855. 


12mo. Price 10s, 6d. 


SMITH’S ACTION AT LAW. BY PRENTICE. 
Sixth Edition. “i 
Exemevtary V tan Proorzepines tw an Action at Law. jonN 
Pa Surra, he te the Inner Temple, Barrister-at-Law ; Author of 
“Leading Cases,’ “A Compendium of Mercantile Law,” &c. The Sixth Edition, 
adapted to the Present Practice. By Samuzt Prentice, Esq., Barrister-at-Law. 
1857. 


In Two Vols. Royal 8vo. Price 21. 18s. cloth, 


SMITH’S LEADING CASES. 
SELECTION Law, with Notes. 
ov Leaprne Cases rm various Brancpes or THe Law, 
gh Witt1am Sarre, Esq., of the Inner Temple, iin SS 
Edition. By James Suaw Wities, Esq., of the Inner Temple, gown pa 
one of the Judges of Her Majesty's Court of Common Pleas : and wn 
Kxatino, Esq,, of the Inner Temple, one of Her Majesty’s Counsel. 


SS ee 


, WILLIAM MAXWELL, BELL YARD. bs 


In One Thick Vol. Post 8vo, pp. 888. Price 18s, cloth. 


WARREN’S BLACKSTONE. 
Second Edition. 
's CoMMENTARtES, systematically abridged and adapted to the existing 
ite of the Law and Constitution, with great Additions, By Samugt Warren, of 


; » Inner Temple, Esq., D.C.L., F.R.S., Recorder of Hull, and one of her Majesty's 


1856. 


pon gts foetus rent oe 
even . 
Sea cain cant cua 

‘ 48 concise a com jum of our 
urisprude: the ‘Code Nanoleon’ 
ve enee a8 e anole of the 


“It is one of the 


Saale cat mane 

may fairly be 
f xpounded by Black- | Said least of the volume 
Observer be arranged and suited to the aj 

unlearned as well as the 

Morning Herald. 


ition of such 

teed, by his extensive legal know- 
» hiscommand of a clear and graceful le, 
and an earnest interest in the work, than Mr, 
Warren. And although he has written many 
works which will ph ay « oy 4 place in the literary 
history of our day, he has probably not sent 
forth one likely to prove of more practical 
utility to the risi tion than that which 
we now dismiss, with these words of hearty 

commendation.”—Morning Chronicle, 


“No one who looks for one nioment at this 
portly volume will be disposed to under-rate 
the immense labour and care bestowed upon its 
compilation, There can be no doubt that it 
wiil become a standard work for reterence,”— 
Church and Btate Gazette. 


“The book before us may be called original 
as fairly as any law-book can, Mr. Warren has 
produced a book of which it would be difficult 
to speak too highly, as regards either its design 
or its execution,” —Standard, 


“No one had yet attempted to adapt the 
Commentaries to modern times within a reason- 
Gble space. This is the great task which Mr. 
Warren undertook ... After a careful perusal 
of his work, we venture to say that he has been 
highly successful in treating a most intricate 
ail ever-changing subject—both in weeding the 
Commentaries of what were obsolete and use- 
less, and in making whatever additions the 
mutata temporum ratio demanded.” —Cambridge 
Chronicle. 


Sut Tn 12mo, Price 14s, cloth. 
DOWDESWELL’S MERCHANT SHIPPING ACTS. 
Tus Mercuant Surrrme Aocrs, 1954 & 1855 (17 & 18 Vict. oo, 104, 120, and 18 & 
19 Vict. c, 91); with a readable abridgment of the former Act, and an explanation of 
* the Law relating to it; also Notes, and an Appendix, containing a selection of the 
Instructions and Forms issued by the Commissioners of Customs and the Board of 
Trade, By G. M. Dowpeswax, Esq, ; Editor of “Smith's Mercantile Law,” &o. 1866, 


In One Vol. Post 8v0. Price 15s,, cloth, 
DAX’S COSTS. 

A Boox or Costs in tae Courts or Quren’s Beno, Common Pras, ayy 
Exonzquan, the Crown and Queen's Remembrancers, Offices in Bankruptcy, and the 
Court for Relief of Insolvent Debtors, Conveyancing, and Miscellaneous Matters, in 
conformity with the general Scale of Charges allowed on Taxation, and. with the 
Common Law Procedure Acts, 1852 and 1854, and Bills of Exchange Act, 1855: 
By Ricuanp G. Dax, Esq., of the Middle Temple, Barrister-at-Law. 1856. 


Price 88, cloth. 


HADDAN’S LIMITED LIABILITY ACT, 1855. 

Tas Lomrep Lrastrry Act, 1855. With Precedents of a Deed of Settlement 
for constituting a Company with limited liability under the Act (or without limited 
liability, under the 7th and 8th Vict., o, 110); and of a Deed : Alteration, for 
enabling an existing Company to register under the Limited Liability Act; and Notes 
on the Application of the Act, and on the Law relating to registered and other Joint- 
Stock Companies, By Taomas Henny Hannay, M.A., of the Inner Temple, Barrister. 

’ atLaw, and Vinerian Law Fellow, and late Fellow of Exeter College, Oxford. 1855. 


In 12mo, Price 5s, cloth, 
WOOLRYCH’S METROPOLIS BUILDING ACT, 1855. 
Tas Merropotis Bowpine Act, 18 & 19 Vict. o. 122. With Notes, Introduction, 
Glossary, and Indexes. By Humrany Wit1am Woorryon, Serjeant-at-Law. 1856. 


In One Thick Vol. Royal 8vo. Price 11. 11s. 6d. cloth. 
WOODFALL’S LAW OF LANDLORD AND TENANT. 
Seventh Edition. 
A Practicat Treatisz on tax Law or Layptorp anp Tenant, with a full 
Collection of Precedents and Forms of Procedure. By 8. B, Harrison, Esq. Seventh 
Edition. By Henry Hory, Esq., Recorder of Hereford. 1856. 


In One Vol. 12mo, Price 12s. cloth, 


SHELFORD’S INSOLVENT LAW. 

Tax Srarores ror rar Rewier or Insotvent Desrors, with Notes of the Decisions 
thereon and the Orders and Forms of the Insolvent Court for obtaining the Discharge 
of Insolvent Debtors from prison or their protection from Process. By LronakD 
Suxtronp, Esq., of the Middle Temple, Barrister-at-Law. 1856. 


|) ablaw. 1856, 


In One Vol, 12mo. Price 20s. cloth, 
SHELFORD’S BANKRUPT LAW. 
Second Edition, + 
Tae Bayervrr Law Consormarion Act, 1849 (12 & 18 Vict. o. 106), and subse- 


Statutes; with copious Notes of Cases on the Law of Bankruptcy, and on the 
on of that Act; with Rules, Orders, and Forms, made in pursuance thereof, 


# - Edition, By Lxonarp Suxtronp, Esq, of the Middle Temple, Barrister-at- 


Law. 1854. 


In one Vol. 12mo, Price 10s. 6d. boards, 
FRANCIS’ NEW COMMON LAW PROCEDURE. 


| Tas New Comilow Law Procepuns, founded on the Acts of 1852 and 1854, 
) Including the New Rules on Practico"and Pleading, with Notes of Cases decided 


| thereon, and Forms, Tables and an Index, By Puitir Francis, of the Middle Temple, 
 Keq., Barrister-at-Law. 1854, 


12mo. Price 4s. cloth. 


-THRING’S JOINT-STOCK COMPANIES’ ACT, 1856. 
With an Introduction, Practical Notes and an Appendix of Forms, By Hyry 


Tune, M.A., Barrister-at-Law. 1856, 


12mo. Price Sa, Sewed, 
BRICKDALE’S LEASES AND SALES OF SETTLE 
ESTATES ACT (19 & 20 Vict, o, 120): 


Avy mae Generar Onver or 15th Novemper, 1856, made in pursuance thereof. 
With an Introduction and Notes. By Matuew Inouerr Bricxpats, Esq., Barrister- 


12mo, Price 4s. 6a, 
WILLS’ VESTRYMAN’S GUIDE. 


A Treatns on Tax Powers anp Dones or Parisn Vesrries iw EccLestastioan 
Marrens, being « Vestryman's Guide, By Atrrep Wits, of the Middle Temple, 


_Eaq,., Barrister-at-Law. . 1855. 


Price 5s. cloth. 
BAKER’S LAW OF BURIALS. 


Tan Laws retativo to Burrats 1 Enatanp anv Wanes, with Notes, Forms 


snd Practical Instructions. By Tuomas Baker, Esq., of the Inner Temple, Bar- 


Mister-at-Law (of the Burials’ Act Office). 1855. 


; i “This ig @ most useful digest of the laws passed during the last five years relative to 


In One Vol. 12mo. Price 8s, cloth, 
METROPOLIS LOCAL MANAGEMENT ACT, 1866. 
an Introduction, copious Practical Notes, and a’ full Double Index; also a 
of Qualifications for Voters, Vestrymen, Auditors, &c. By Tounain Srra, of 
Inn, Esq., Barrister-at-Law, 1855. 


——-~ = 


| : 
z 
} 3 


LAW BOOKS PUBLISHED BY 
eee In One Vol, 12mo. Price bb cloth. 


THE NUISANCES’ REMOVAL ACT, 1855. 

% Second Edition. 

Practical Proceedings for the Removal of Nuisances and Execution of Drainage 
Works in every Parish Town and Place in England and Wales, under the Nuisances 
Removal Act, 1855, and by other course of Law, with numerous Forms and complete 
Instructions for the conduct of Parish Committees, to which is added the “ Diseases 
Prevention Act, 1855." By Toutmin Surrs, of Lincoln's Inn, Esq., Barrister-at-Law ; 
| » Author of “The Parish : its Obligations and Powers ; its Officers and their Duties,” 
1856. 

Books of FORMS necessary for carrying into operation the Nuisances’ Removal Act 
for England, 1855.. Prepared, with Instructions for use, by Toutmin Surry, Esq, 

IL. Presentment Book for Entry of Complaints. (100 sheets in each book, price 
7s. 6d., bound.) 

IL. ‘Inspector's Report Book. (100 sheets in each book, price 7s. 6d., bound.) 

ILL. Order of Authorisation to Inspector. (100 sheets in each book, price 6s. 
bound.) 

‘IV. Notice of Application for Order of Admission. (100 sheets in each book 
price 6s,, bound.) 

V. Notice of Nuisance, and Remedy. (250 sheets in each book, price 12s., bound.) 

VI. Notice of Compulsory Proceedings. (100 sheets in each book, price 6s., bound.) 

VIL. Notice to Occupiers Fouling Drains. (200 sheets in each book, price 10s. 6d, 
bound.) ‘ 

VIIL License to Use Common Drains on Payment, (200 sheets in cach book, 
price 100. 6d., bound.) 

"4 Complete Set, price 31. 6s. 

These Forms may also be had, with the title of each Parish or District specially 

printed, at a small advance. 


Im One Vol. 12mo. Price 180, cloth. 


JARMAN’S NEW CHANCERY PRACTICE. 
Second Edition, 


Tae New Pracrice or tar Hic Court or Cuancery, relative to the Conduct 
of Suits, by Bill, Claim, or original Sumnions, and to Proceedings in the Judge's 
Chambers and Master's Offices ; including Forms of Costs and numerous other Forms, 
the Practice relating to Special Cases, the several Acts concerning Trustees and 
Charitable Trusts, and the Tndemnity of Executors and Administrators; with the 
Orders and Decisions of the Court thereunder, and « copious Index. By Hrxat 


/Janmamx, Considerably extended, sor as to form a complete Practice of the Court | 


under the New System. 1854—5. 
will valtiable addition to 
the bray ofthe lamer. "The author has sly 
arranged work, w presents 
ge in a suit now requisite to 


of and of thus showing the 
een in vy Pow form of suit, adopted 


. Jarman his first edition, t 
the Iueld methodical treatment of his sub 


pal oven) Bea ng ., 1355, 


*_ Bun, been slated by the 4 
_ I peed edition has been Use we 
wish it @ rapid sale.”-—Law Magazine, No. 10 | 


ee 


In Two Vols, Royal 8vo, Price 2. 15s. cloth, 


AND TUDOR’S LEADING CASES IN EQUITY. 
Sutzcrion or Leaptvo Cases in Equity; with Notes; in Two Volumes, 
| 1—By Farpentck Tuomas Ware and Owen Davis Tupor, Esqra., of the 
Temple, Barristers-at-Law. 1849, Vol. IL—By Owen Davis Tupor, Eaq., 
Middle Temple, Barrister-at-Law. 1850. 
in this 
peedeceana. "Thane we oat cee 
sure to the him who 


reading lawyer—to 
4 scientific acquaintance profession, 
leo tina, 4 — 


BROOM’S LEGAL MAXIMS. 
: Third Edition, In the Pres, 
A Sznzorion ov Lacan Maxims, Classified and Illustrated. By Henserr Broom, 


“]| , Bag, of tho Inner Temple, Barrister-at-Law, 


In Four Vols, Royal 8vo, Price Gl. 16s, 6d, boards, 
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ment containing Lord St, Leonard's Act for the better protection of purchasers from 
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Fourth Edition, 
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12mo, Price 10s, 6d. cloth. 
JERVIS ON THE OFFICE AND DUTIES OF CORONERS. 
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adapted to the Practice of the present day. By Tuomas Piatt, Esq,, of 


Mnooln’s Inu, Barrister-at-Law. 1847. 
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Duties, Licences, and Permits, By J. Bateman, Esq., LL.D., of Lincoln's Inn, ,- ; with Notes; with an Appendix, enti of the pelo cae ne 
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Justice. With Notes, Observations, and Indictments, By C. 8. Greaves, Eaq., one 
of her Majesty's Counsel. 
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Equrrr Pascepewrs, comprising Bills, Petitions and Answ. 
ers, adapted to the 
~ of May, 1845, with Notes on Pleading and Evidence. By R. Warrwortn, Esq, 


Royal 8vo, Price 11. 18, boards, 
VATTEL’S LAW OF NATIONS. 
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T. Cuammnns and A. T. T. Perzrson, Esqs., Barristers-at-Law. 1847. 


‘ 


» 
In Royal 8vo, Price 21s. boards. 
CALVERT ON PARTIES TO SUITS IN EQUITY. 
‘A Tazatise vrow Tae Law nesrectine Partizs To Surrs oN Equity. By Frep, 
Catverr, Esq,, Barrister-at-Law. 1847. 
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Council ; also of the analogous Cases in the Common , nd | 
pr area Courts, and of the Statutes applicable to the Cases reported; with 
. Notes, from the Text Writers and other authorities of Maritime Law, and the Scoteh, 


Irish, and American Reports. With an Appendix, containing the principal Statutes, 
&eo., &e. 1847. 


Royal 8vo, Price 11. 18. boards. 
TAPPING ON MANDAMUS. 


R it | 
Tum Law anp Practice or tae Hion PaRerocative Writ or ManpaMvs a 


obtains both in England and Ireland. 1848. 


In 8v0. Price 148. boards, 


TAYLOR ON THE JOINT-STOCK COMPANIES 
REGISTRATION ACT. 


A Practica Treatise on THe Acr ror tHE REGISTRATION, REGULATION, AND 


|, Inconroration or Joint-Stock Companixs, 7 & 8 Vict. c. 110 (as amended by 10 


' & 11 Vict. o. 78), with Directions for the provisional and complete Registration of 
Companies ; intended as a Guideto Persons concerned in the Formation and Manage- 


' ment of Companies towards compliance with the Provisions of the Registration Act. , 


To which is added a Precedent of a Deed of Settlement, prepared and settled in con- 
formity‘with the Provisions of the Act. By G. Taxon, Esq., Assistant-Registrar of 
Joint-Stock Companies, 1847.’ ; 
In Two Vols, 8v0, Price 11, 2s. 6d. boards, 
WILDMAN ON INTERNATIONAL LAW. 
Inetrrores oy International Law, in time of Peace and Time of War. By 
Ricnanp Witpmay, Esq,, Barrister‘at-Law. 1849—50. 


In 8v0, Price 14s, boards, 
BATTEN ON SPECIFIC PERFORMANCE OF 
CONTRACTS. 
A Paacrioan Treatise ON THE LAW RELATING T0 THE Sproirio PervoRMANoR 
or Conraacts. By Epm. Barren, Esq., Barrister-at-Law. 1849, 


Royal 8vo, Price 11. 10s, boards, 
HILDYARD ON MARINE INSURANCE. 

A Treatise on tax Princrpces or tag Law or Marine Insuranons, In Two 
Parts. I. On the Contract itself, between the Assured and the Assurer, II. Of the 
Causes which vacate the Contract. 2. In what Cases the Assured is entitled to 
recover back the Consideration paid by him. 3, and lastly. What is the Remedy 
provided by the Law for either party against the other. 1845, 


f 


8vo. Prive li. 4s, boards, 
CLARK’S COLONIAL ‘LAW. 
. mA Summary or Coronian Law, and Practice of Appeals from the Plantations. 


\ 


In Royal 8vo. Price 16s. boards. 
AMOS AND FERARD ON FIXTURES. 

Second Edition, 
A Treatise on tae Law or Fixtures anv omen Prorxnry, comprising the 
Law relative to Annexations to Frecholds in general; as also Emblementa, Charters, 
HeirLooms, &o.; with an Appendix, containing Practical Rules ahd Directions 
Teapecting the Removal, Purehase, Valuation, &c., of Fixtures between Landlord 

and Tenant, and between Outgoing and Incoming Tenants. 1847. 


In 8v0, Price 148, dourda, 
WARBURTON’S EQUITY PLEADER’S ‘MANUAL. 
Tas Equrry Pixapen’s Manvat, being a Collection of Common Forms in Equity 
" incorporating the Orders of April and May, 1850, with Practical Notes of 
the latest Decision, By T. A. Wansunroy, Esq., Barrister-at-Law. 1850. 
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REPORTS IN COURSE OF. PUBLICATION. 


—— 


Vol. I and Vol. IT, Part 1 to 4, price 31. 5s. 
MACQUEEN’S SCOTCH APPEAL CASES. 


Vols, 1X. X. and XI. Part I. Royal 8vo. Price 51. 16s, 6d, sewed. 
HARE’S REPORTS. 


VICE-CHANCELLOR TURNER'S COURT, AND VICE-CHANCELLOR 
WOOD'S COURT. 


Rerorts or Cases aDsupexp 1 THe Hion Court or Cuancery, before the Right 
Hon. Sir Gone Tonner, Knight, Vice-Chancellor, 1851 and 1862 ; and before the 
Right Hon. Sir Wu. Paon Woon, Knight, Vice-Chancellor, 1853. 

*,* These Reports will be complete in 11 volumes. 


Vol, I. Royal 8vo. Price 2, 8s. sewed. 


KAY’S REPORTS. 
VICE-CHANCELLOR WOOD'S COURT. 


Rerorrs oy Cases apsuporp i Tax Hicn Court or Caancery, before Sir Wittiam 
Paaz Woon, Knight, Vice-Chancellor. By Epwarp E. Kay, Esq,, of Lincoln's Inn, 
Barrister-at-Law. 1858 and 1854. 


2 Vols, and Vol. III, Part 1. Royal;8vo, Price 5l. 10s. sewed. 


KAY AND JOHNSON’S REPORTS. 
VICE-CHANCELLOR WOOD'S COURT. 


Reports or Cases aDsuDdoED In THE Hic Court or Cuancery, before Sir WittiaM 
Paos Woop, Knight, Vice-Chancellor. By Epwarp E. Kay and H, R. Vavowas 
Jonson, Esquires, of Lincoln's Inn, Barristers-at-Law. 1854 and 1856. 


Vol, VII. Royal 8vo. Price 31. 2s. sewed. 


RAILWAY, CANAL, AND JOINT-STOCK CASES. 
Cases RELATING To Rattways, Canals, aND Jornt-stock ComPantEs, argued and 
adjudged in the Courts of Law and Equity,’ 1848 to 1854. By Lionzt OLivee, 
Epwarp Bzavan, and Tuomas Lerroy, Esquires, Barristers-at-Law. 


I 


MISCELLANEOUS PUBLICATIONS 


In one Vol. foolscap 8vo, Price 7s. 6d. extra cloth, 
(With numerous woodcut illustrations.) 


CRABB’S TECHNICAL DICTIONARY. 


Pick Tuoumtoat. Diortonany ; ora Dictionary explaining all Terms of Art and Science, 
By Guonon Craze, Esq., M.A., author: of the “ Universal Technological Dictionary,” 
the “ Dictionary of Synonymes,” &o. 

_ “Within the of a thick but not leisure to consult, any of those bulky and 

; ha’ ryt h-priced Dictionaries which ap uch the 

ofa kind which be aa 5 al at 

“This is a work of great practical utility to 
all who aro connected with or interested rh the 

Arts and Sciences, It forms a sort of pocket, 
clopredia, and rather @ comprehensive ono of 

its kind, embracing as it does a wide range of + 

subject, much of it such as every day's experi- 

ence shows us the ad: of being acquainted 
with, it within the size and 


th 
lanation 


carried out,”—Oa/ford Oniversity 
and County th, 


vely useful 
, or have 


In one Vol, 8vo, Published at 14s. extra cloth bds, (Now reduced to 7s. 6d.) 


PROFESSOR GREENLEAF’S EXAMINATION OF THE 
TESTIMONY OF THE FOUR EVANGELISTS, 
Br tae Routes or Evipence ADMINISTERED IN COURTS oF Law; with the Harmony 


of the Four Gospels, arranged in four parallel columns, anil ,& Synopsis of their 
Contents. To which is added, 


M. DUPIN’S REFUTATION OF JOSEPH SALVADOR’S 
TRIAL AND CONDEMNATION OF OUR SAVIOUR. 
Translated from the French by Dr. Proxerina. 1847, 
of this work, as its title imports, , in parallel columns, arran 


one 
‘gRkee narratives of these witnesses to 
ee eee to the evidence of other 


transactions in 
4s 
of credit would be entitled to receive 
The principles of the Law 


after the order of 
Archbishop Newcome's Harmony, as recently 
collected and [vag rpm by Professor Robinson. 
In the Appendix is contained a legal account of 
the two trials of Jesus, before the Sanhedrim 
and Pilate; and a translation of the Jewish 
account of those transactions, given by M, 
to such subjects are | Salvador, a learned Jew, in his Histoire des 

discourse, in which also | Institutions de Moise et du Peuple Hébrou. 

oters and situation of the Evangelists, | This work is inscribed to the members of the 
and the nature-and | legal profession; but it will be found equally 

ves and bps tree | interesting to clergymen, and to all others who 

four Gospels are exhibi + may be disposed to examine the subject,” 


8vo, Price 7s. 6d, boards, 


YEATES’ SYRIAC GRAMMAR. 
_ A Byatac Grasnur, principally adapted to the New Testament in that language, 


of Law, as weil docu- 
in order to ascertain what 


2 By Tuomas Yuargs, late of the University of Oxford, author of “Indian Church 


History,” &e, to. 


- LAW BOOKS PUBLISHED BY 


LIST OF LAW REPORTS AND TREATISES 
OFFERED AT REDUCED PRICKS TO THE PROFESSION. 
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N,—15 Vict. to present time, 
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the ourrent series, and Vol, 22, Part 1, is the 
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IV. Second hand, 6 vols. 
Sve 4913 0 18,10 


* Pogéther 27 Volumes, 
Simons and Sruant,2to7G.IV. Qvol, . . 0 
Simons,—7 G.IV.to12and 13 Vict. 17 vols, . . . 6 
Simons (New Series),—13 & 14 to 15 & 16 Vict, vols... 0 
0 


en a Vict. to present time, 2 Vols, and 8 Parts of 
| smiarirnbe.s a rugh + te oi ns 
W. LiL & Anne, Second | Reports in Vice-Chancellor Sir Knight Bruce’s Court. 


edition, by Hovmwpmy. lvol.. . «. 5» «+ « ly, com aear¥ ge 
Ny a James IL, W. IIL, Anne, & G.I, Third ‘ ae bees eat io, 2 vols, 


pa tle Tit Nees, & 0.1. IL, FAA edtiton | Du Gaex and Suatr,—9 & 10 to 12 & 18 Vict. Gols. 
eg allan dln ‘ . Lah — 4 aa & Girranp,—13 Vict. to present time. 2 Vols; and 
OsELEY,—12 G. I. to 3 G. II., 8vo. Dublin. 1 vol. er a ERE eg ee, ry Oa, Lies 
Tatsor, Gases Temp.—7 to 10G, IL, Sve. Dublin. 1 vol: Pars pabiled ct cic tn apei, tots” Ot 


: Reports in Vice-Chancellor Sir James Wigram’s 


Hang—5tol4&15 Vict. Svols. . °. . . «od 
as me 1852, and 1853. Vols. 9 and 10, and Vol. 11, 
017 | Vol. 11 isnot yet completed. © oe 
/ 019 Dee IV | ww wk, 
eee es Kar & Jounson, 1854, 1855, 1856. Vols. 1 & 2, and Vol. 8, 
Swaneron,—68 &60G.1. Svol. . . . - . 415 “0 Tan ports ar eg ; 


Wuson,—-58 & 59 2 St, £ pene in 1 vol. nie are es 8 iene sation and Vel 8, Part 1, is the last 


; were published. | 

auaen,—60G, IL to1&2G.1V. 2vol. yt 
Jacon 2&3. 1V. im. : a Reports in the Court of Queen's Bench. 
whit, , i ¢ 14 Eliz. to 13 James 1, New edition, by Tuomas ‘ 


Amaiinn,—1 edition, by Buunr. 
2vole. . : . ° ‘ ‘ ‘ P 4 ie oe 

Brown,—18 to 84 G. IIL, Fourth edition, by Even. 4 vols. : 

Vessr, Jun.,—29 to 52 G. IIL, with Index, and Hovenpen’s 
Notes. 22 vols. F gar ’ “i aa 


Toawen and Russkit,—8 to5Geo.IV. lvl. . . . (oss 
—— 5 ty hed oer | Yutverrox,—44 Eliz. to 10 James I., 8vo. Dublin. 1 vol. . 
Rosset and Mie 10G. 1V.tol&2W.1V. 2vol, | Saunpens—24 Charles IL, 6th edition, by Serjt. Wittams 


Mriyz and Keenz,—3 to6 W.1V. Svols . << s q and Justices Parrrson & E. V. Wiiuiams, 1845, 3 vols. 


Reports in the Court of Exchequer, Plea Side, 


; -~12 Anne to 14 G. IL 8vo.,, Dublin. 1 vol. 
axeR,—30 Chas. II, to 6G. III. 8vo., Dublin. 1 vol. . 
n iB, —32 to 87 G. 111. Svoln, . 
&5G.1IV. lvol.. 
p and Younaz, 5 & 6 G. IV, 1 vol, 
Rend Juavm,—7 to11G.IV. 3 vols. 
and Jervis—11 G, IV. to 1 & 2 W. Iv. 2 vols. 
tow and Mrkson,—2 to 4 W.IV. 2 vols, é 
oN, MESON and Roscox,—4 to 6 W. IV. 2 vols. 
and Wrtsby,—6 W, IV, to 10 Vict. 17 vols. 
ben Reports, The, ( 
| aigee 01 hdd wh 6 
Mr. Roscoe from the M88, of 7 inte —Vole. 7 to11 
set saet tem, Sere pee Hs of i mand Nonway. Vol. 1, Parts 1, 2,3, and 4 


coparatdy. 41. q - : 1, 2, ; 
nd = 86 bo 40.4. TIL, New Biition. 8 voln qT Reports ae fe suent series, and Prt 4 the last pub- 


. . id _ Reports in the Court of Exchequer, — Side. 
| Winson,—87 @. TI. sewed, Part 1 


lished, — 
87 to VG. TE Ya te 
11 G, IV. to1 W.IV. 1 Vol, 


and Coutyen,—4 W. IV. to 5 Vict, 4 Vols. 


Reports at Nisi Prius, 


80to 52G. TIL 2Vols, . 
to47 G. III. 6 Vols. in 3. . 
48 to56G. III. 4 Vols, . 
67 G, IIT. to 8 @. IV. 2 Vols, and 8, Part 1" 
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A aE IV. 9 vols. 
Nevitts and Maxnina,—8 to 6 W. IV. 6 vols. 
Nevitte and Perry,—7 W. IV. to 1 Vict. 3 vols, 
Perey and Davisoy,—1 to 5 Vict. 4 vols, eo. 
Gate and Davison,—5 to6 Vict. Svols, .  . 
Davison and Mertvare,—6 to 8 Vict. 1 vol. N.B. Vol. 8 awe completed. 
and Moopy,—4 to7 G.I 1 Vol 


Bail Court Reports. Me feed Manace,—$G. TV, oo 1 Wy age 

Dowttxa,—1 W. IV. to 4 Vict. 9.vols. i. oo and Rostnsow,—] W. IV. to 7& 8 Vict, 2 Vola, 
Dowtine (ow Sere) to & 8:6 Vie OE lea ate if and Parne,—4 G, IV. to 4 Vict, 9 Vola, 
pueiane ta Lawunei-~6 to 18 619 ies, Tvola, . if and MarsHam,—3 to 5 & 6 Vict. 1 Vol. 


| and Krrwan,—6 to 13 Vict. 2 Vols. 
—_ Maxwett,, and Poutoox,—18 & 14 to 14 & 15 Viet : and Kraway,—Vol, 3, Parts 1 and 2 


m. , Part 1 to 4 in . “ay Pha | + “WP Vol 8, Part 2, is the last Part published at this date, April, 1857. ” 
= ASRS, Parts Pe aS aly : 


tn the of © Pl BL Reports before the Privy Council. 


if Mom WT to pr in 8 Vols. 
Bannister. —_ if Sos a icernt time 9 Vols, 


ra, H-28 to 900° IIL,” Seis 3 th t norien and Vol. 9 Part 8, i 1 
Bracxstonz, H.—2 4 vo ° . | Reports are the current series, ol 8, ‘the 
Bosanquer deal ‘ 3 | last Part published to this date, April, 185 

and PuLiEn,—36 to 47 @. III. 5 vols, East Innis A Apprats, 6 W. IV. to pone time. 5 
ais Vola. and 1 Part. Vol. 6 
a let Pat, be Kener reg eriog,snd,Vol, 6 Bas Pat i, in tho 


cococococeoeo — J o 


Buvanam (New Cases)—4 W. IV. to 3 Vict, 6 vols. | 


Manwive and Gnanazr,—8 to8Vict. 7voln 17 Reports in the Ecclesiastical Courts 
Mannina, Granoxr and Scorr (or Common Brwon),— 8 to a ‘LIMOR: 9G. Ill. to1&2G.1V. 8 Vols, 


&13 Vict. Svol. . 7 it ito 7 G. IV. 2 Vols, and3,Partl .° .° . 331 


Mannino, Granogr & Scorr ‘cor Common Brvon)—18 Viet. i Vol. 8 was never completed. 
to 20 Vict. Vols. 9 to 18 . ‘ . 23 12 4 D eee W. IV. as Parts 1 
Commow Baron (New Series). Parts 1 & 2 7 0 | : ‘ Se Tes wali es ee 
hi iat Fee Seria socien. tod ol Part 2, ta the, : 8 Vict. 3 Vols, <a a es 


Sac ocooaeaeeaesce 


4 Rossasox— to 18 & 14 Vieu Vol. 1 
N.B. Vol. 2 is not yet complete. 
Ronmnrson,—14 & 15 Viet. "Vol %, Parts 2 and 3 
wie Be Fl 


—-s “Viet. to present 


* These he current sories, and the last Part published 
Bepacte ae the eatrons ctr ‘April, 1807. pa 


Reports of Railway and Canal Cases, 
Nionoxt, Harn, Carrow, Ontver, Buvan, and Lernoy. 7 vols. 18 1 


1 W. IV, 8vo. vols, 


git Semon Cam) —7 &8 
parts 1 to 


Crown Cases, 
Lxwin’s Crowy Cases on toe Norruern Crrcurr, 1822 to 
1838, 12mo. 2 vols. 
Tempus and Mzws Crna Area Cases, — 1849, 1852, 
8yo, 1 vol. 
Dunison, Crown Cases Reservep,—1844 to 1851. 2 vols, 
RSLY, ditto 1862 to 1856. 1 vol. 
| met and Butt, ditto , 1856 to 1857. P, 
and 2 i eee ee 
1, Part 2, is the last 
“st These are the current series, and V aay] ol 1, Part 2 
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TREATISES, BOOKS OF PRACTICE, &c. 


— 


Abas’ Treatise on the Action of careae Pourth am, 


‘poyal 8vo, 1846 . 
ALLNarr on the Law of Partition, 8vo. 1820 . 


Price 


by 
° a in “the ‘Mayor's Court, 
Wife, 8vo. 1849 4 


and Arbitration, 8vo. 1845 
iy ~~ in Churches, &. 12mo, 


Twentieth Edition, by Hovunpen — 


bese om Baition. 
70) i ‘Han. 
GRAVE, Covon, and Wrissy, 8vo. 1844, tr, vols, 

bw on the Law of Charities, 1837 

Broan of Husband and Wife, royal Bro, 1849. 
Celebrated rials connected with the A and 
che hay , 8vo. 1851. 2Qvols.. . 
Vol. 2 rh be had separately, 


Dictionary of the Law and Practice of Elections, 
yA ‘the Jurisdiction of Chancery over the Persons 


OS 1842, 


agar dy the Law of Mortgage, Third Edition, 1850 
Law of Real Property, 8vo. 1846. 2vols, 
gated and Index of all the Statutes from Magn 
_— of the Sess. 9 & 10 Vict. 8vo, 18411847 


Sic Guide, Third Edition, post 8vo. 1835 | 
— Tenth — by om 8vo. 


woes on Fire we Life aia 12mo. 1846 F 
tae General Treatise on —_—s Second — 8y0, 


B on Fire tof Lit Life Tamuranes and Annuities, Seema 


ecutory ens in an and 

, &e., by Jostan W. Smiru, 1844, 2 vols, 
‘et, 3 Will. 4,0. 45,12mo. 1832 ‘ 

f — Prisoners. 1839, 


tents, Second Baton, with h Two Sup. 
s+ 1844—1851 


i 8vo. 1830 . ‘ ‘ 
Low of Evidence in the Courts of Equity, Second 
by Catveir, 1847 . 

of the Crown Side-of the Court of Queen's 
2 vole, 
‘of the Py of Lends, to, 1796 P 
to the Study of the Civil Law, Fourth 
i 1847 


on the Law of Bailments, Fourth Eiition, by Tunonatn, 


. 1884 
of Beclsiantin Law, fund Edition, 8v0. " 1944 
Dees a the Criminal Law, 12mo, 1837 
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$2. LAW BOOKS PUBLISHED BY WILLIAM MAXWELL, BELL YARD, 
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History of Boroughs and Muni- 


pal 

Paey’s br 4 of Principal and Agent, Third Beition, by Ltorn, 
8vo, 183 

Purensponvr’s Precedents in Pleading, tro — 

Puuniiprs on the Law of Evidence, Béition, by Panis 
end Arnnotp. 1852. 2vols, . 

Prarr's Treatise on the Law of Leases. 1847. 2voln ° . 

Ricwarpson’s Epitome of Practice in Chancery, 12mo. 1838 

Riwpztt's Railway Parliamen Practice, 12mo. 1846 : 

Roperts on the Law of. Wills, — with pecan 
1887. 2 vols, 

Rosertson’s Stone Altar Case, Svo. 1845 . 

Sanpers’ Essay on Uses and Trusts, Fifth Edition, by Sampens 
and Warven, 8vo. 1843. 2 vols, 

— Orders in Chancery from the Earliest Period, 8vo. 
1845—(w . 

Saunpers on Pleading and Evidence, Second Eiition, by Lose, 
8vo. 1851. 2 vols, ‘ 

Strurcron’s Bankruptcy Consolidation ‘Act, 12mo. 1849 

Taytor's Book of Rights, 12mo. 18383 . R 

Totter’s Law of Executors and Administrators, Seventh Bdi- 
tion, by Wuitmansn, 8vo. 1838. . 

Tomtins'’s Law Dictionary, Fourth Edition, by Gnavorn, Ato. 
1835, 2 vols. 

‘Warxtns’ Principles ‘of Conveyancing, Ninth Edition, by 
Wurrn, 8vv, 1845. . 

Worrnroron'’s General Precedent for Wills, Fourth Bilton, 
12mo. 1842 : 

Wootrycn on the Law of Sewers, Second Biition, Bvo. ” yea9 

Woorryon on the Law of Waters, including Rights in the 
Sea, Rivers, Canals, &c., Second Edition, 8vo, 1851 ‘ 

Woo.rron on the Law of Ways, including ~~ Turn- 

pike Roada, &c., Second Edition, 8vo. 1847 . 1 
Wesenven on the Law of Legal Time, 8vo. 1851 F F 7 
Wootryon on the Public Health Act, 12mo, 1848 5 


Current Series of Reports,—Last Parts published. 
Paivy Counc. By Moors. Vol 9, part 3. 
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Lorp Cuancettor’s Count and Count or Appeal tn Cuanceny. By Ds Gex, 4 


Maonacursy, and Gonpon. Vol 6, part 2. 
Rotts Count.’ By Beavan. Vol. 22, part 1. 
Viore-Cuancettor Kinperstey's Count. By Dreway. Vol. 3, part 8. 


Vior-Cuancettorn Stuart's Court, By Smate anv Girrarp. Vol 3, part 2. 
Vice-Cuancettorn Woon's Court. By Kay and Jonnsoy. Vol. 3, part 1, 


Queen's Benon, By Extis and Buacksury. Vol. 6, part 3. 
Common Bencu. By Scorr. New Series. Vol. 1, part 2. 


Excuequer. New Series. By Huristone and Norman. Vol, 1, part 4. 


Bam Court. By Lowypes and Maxweut. Vol. 1, part 4. 
Nist Prius. By Canniveron and Kirwan. Vol. 3, part 2. 
Crown Cases. By Duansty and Beit. Vol. 1, part 2. 


LAW JOURNAL. 


Complete Sets of the above can be had at very reduced prices. 


BRADBURY AND EVANS, PRINTERS, WHITEFRIARS. 


